This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  //books  .  google  .  com/| 


''printer*  &  Bindcra,  / 

RICHMOND,  VA. 


HARVARD  LAW  LIBRARY 


Received  JUN    1  0    1932 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


VIRGINIA  APPEALS 


DECISIONS  OF  THE 


Supreme  Court  of  Appeals  of 
Virginia 


MAURY  BALDWIN  WATTS 

Editor. 


VOLUME  XV. 


From  December  15, 1917,  to  May  31, 1918. 


Containing  Opinions  to  be  Officially  Reported  in 
122  Virginia  Reports. 


q  Appeals  Press,  Inc.,  Publisher 

RICHMOND 
1918 


Digitized  by 


Google 


JUDGES: 

STAFFORD  GORMAN  WHITTLE,  President, 
JOSEPH  LUTHER  KELLY, 
FREDERICK  WILMER  SIMS, 
ROBERT  RIDDICK  PRENTIS, 
MARTIN  PARKS  BURKS. 

Attorneys-General: 
*JNO.  GARLAND  POLLARD. 
tJ.  D.  HANK,  JR. 
tJNO.  R.  SAUNDERS. 

Assistant  Attorneys-General: 

"LESLIE   C.   GARNETT. 
ffj.  D.  HANK,  Jr. 

JUN  1  0  1932 


*  Resigned  January   1,   1918. 

t  Appointed  for  unexpired  term,  January  3,  1918  to  February  1, 

1918. 
t  Term  began  February  1,  1918. 
**  Resigned  August  15,  1917. 

tt  August    15,    1917 — January   3,   1918;    Reappointed    February   1, 
1918. 


Digitized  by 


Google 


CASES  REPORTED  IN  THIS  VOLUME. 

Abernathy  v.  Emporia  Manufacturing  Co 545 

Abrahams  v.  Ball  et  als 173 

Allen  v.  Commonwealth \ 173 

Allen  v.  Commonwealth  184 

Ashworth — Bank  of  Bristol  v 147 

Atlantic  Coast  Line  Railroad  Co. — Torbert  v 642 

Austin  v.  Sanders 194 

Ball  et  als. — Abrahams  v 173 

Bank  of  Bristol  v.  Ashworth 147 

Bedlin,  by  &c.  v.  Wall  et  als 560 

Belote— Kellam  v 469 

Berry,  O.  H.  &  Co.— City  of  Richmond  v 173 

Boltz— Va.  Ry.  &  Power  Co.  v 518 

Booker,   Commissioner,   &c. — Brooklyn   Trust  Co.   et 

als  v 661 

Booker,  Guardian — Kirby  v 284 

Brooklyn  Trust  Co.  et  als.  v.  Booker,  Commissioner,  &c  661 

Brunswick  (County  of) — Turnbull  et  al.  v 515 

Builders  Supply  Co.  of  Hopewell,  Inc.  v.  Peerless  Lum- 
ber Co.,  Inc 208 

Builders  Supply  Co.  of  Hopewell,  Inc.,  v.  Piedmont 

Lumber  Co.,  Inc 208 

Burke,  Executor — Sproul  and  Ruckirfan  v 99 

Burton  v.  Commonwealth   250 

Camp  &  Meehl  v.  Christo  Manufacturing  Co 411 

Carpenter  v.  Meredith 417 

Carter  v.  Washington  &  Old  Dominion  Ry 426 

Casey  v.  Walker  &  Mosby 432 

Catlett^-The  Chesapeake  &  Ohio  Ry.  Co.  v 256 

Chesapeake  &  Ohio  Ry.  Co.  v.  Williams  &  Louthan,  Re- 
ceivers, &c 436 

Christo  Manufacturing  Co. — Camp  &  Meehl  v 411 

City  of  Portsmouth  v.  Portsmouth  &  Norfolk  Corp 224 


Digitized  by 


Google 


iv  15  Virginia  Appeals. 

City  of  Richmond  v.  O.  H.  Berry  &  Co 173 

City  of  Richmond  v.  Drewry-Hughes  Co 161 

City  of  Richmond — Main  St.  Bank,  Inc.,  v 481 

City  of  Richmond — Powers  et  als.  v 325 

Commonwealth — Allen  v 184 

Commonwealth — Burton  v.   .• 250 

Commonwealth — Derrick  v 446 

Commonwealth — Flippo  v 228 

Commonwealth — Green  v 243 

Commonwealth — Hummer  and  Costello  v 36 

Commonwealth — Kennan  v 40 

Commonwealth — Lane  v 472 

Commonwealth — Lucchesi  v 289 

Commonwealth — Stultz  v 106 

Commonwealth — Taylor  v 371 

Commonwealth — Webb  v 405 

Commonwealth — Wilkerson  v 538 

Commonwealth  et  al.  v.  The  Tredegar  Co 439 

Commonwealth  et  al. — Wise,  Trustee,  et  al.  v 651 

Cook — Mopsikov  v 484 

Cook  &  Bernheimer  Co.  (The) — Morrisette  v 492 

Costello  v.  Commonwealth  36 

County  of  Brunswick — Turnbull  et  al.  v. 515 

Covington  (Town  of) — Ellis  v 16 

Crockin  et  als. — Friedlin  v 457 

Dean  v.  Dean  444 

Derrick  v.  Commonwealth  446 

Derring's  Administrator  v.  Va.  Ry.  &  Power  Co 455 

Drewry-Hughes  Co. — City  of  Richmond  v 161 

Ellis  v.  Town  of  Covington 16 

Emporia  Manufacturing  Co. — Abernathy  v 545 

Ex  Parte  Mallory 300 

Fitzgerald  v.  Southern  Farm  Agency 235 

Flippo  v.  Commonwealth  228 

Folkes — McClung  v 42 

Friedlin  v.  Crockin  et  als 457 


Digitized  by 


Google 


Cases  Reported  in  This  Volume.  v 

Fulton  et  als — Gathright  v 25 

Gardner  v.  Moore's  Administrator 19 

Gathright  v.  Fulton  et  als 25 

Good  v.  Good  57 

Green  v.  Commonwealth 243 

Greenwich    Corp.    (The)    et   als. — Norfolk    Southern 

Railroad  Co.  v 505 

Grubb's  Executor  et  als — Pirkey  v 90 

Gum  v.  Gum 59 

Harper  et  al.  v.  Wallerstein 269 

Harris— Va.  Ry.  &  Power  Co.  v 525 

Hechler's  Executrix,  &c.,  v.  Kemp,  Treasurer,  et  als. .  463 

Hill  v.  Stark  et  als.  . . . : 274 

Holt,  S.  W.  &  Co.— J.  C.  Lysle  Milling  Co.  v 474 

Hoster's  Committee  v.  Zolliman  et  als 65 

Hubard  &  Appleby,  Inc. — Thacker  v 382* 

Hummer  and  Costello  v.  Commonwealth 36 

Hunter  and  Burke,  Executors — Sproul  and  Ruckman  v.  99 

Hunter's  Executrix,  &c. — Samuel  et  al.  v 508 

Kellam  v.  Belote   469 

Kemp,  Treasurer,  et  als Hechler's  Executrix,  &c.  v.  463 

Kennan  v.  Commonwealth  40 

Kessinger  et  als. — Va.-Western  Power  Co.  v 126 

Killam  v.  Norfolk  &  Western  Ry.  Co 595 

Kirby  v.  Booker,  Guardian  284 

Lane  v.  Commonwealth   472 

Louthan   &  Williams,   Receivers,   &c. — Chesapeake   & 

Ohio  Ry.  Co.  v 436 

tucchesi  v.  Commonwealth   289 

Lysle,  J.  C,  Milling  Co.  v.  S.  W.  Holt  &  Co 474 

Main  St.  Bank,  Inc.,  v.  City  of  Richmond 481 

Mallory  (  Ex  Parte) 300 

Meredith — Carpenter  v 417 

Moomaw  et  als.  v.  Norfolk  &  Western  Ry.  Co 732 

Moore's  Administrator — Gardner  v 19 

Mopsikov  v.  Cook   484 


Digitized  by 


Google 


vi  15  Virginia  Appeals. 

Morrisette  v.  The  Cook  &  Bernheimer  Co 492 

McClanahan's  Admr.  v.  Norfolk  &  Western  Ry.  Co.. .  663 

McClung  v.  Folkes   42 

McHenry,  O.  D.,  Lumber  Co. — Va.  Lumber  &  Extract 

Co.  v 107 

National  Bank  of  Commerce  of  Norfolk — The  Chesa- 
peake &  Ohio  Ry.  Co.  of  Indiana  v 616 

New  Idea  Spreader  Co.  v.  H.  M.  Rogers  &  Sons 46 

Norfolk  Southern  Railroad  Co.  v.  Smith 308 

Norfolk  Southern  Railroad  Co.  v.  The  Greenwich  Corp. 

et  als 505 

Norfolk  &  Western  Ry.  Co.— Killam  v 595 

Norfolk  &  Western  Ry.  Co. — McClanahan's  Admr.  v.. .  663 

Norfolk  &  Western  Ry.  Co. — Moomaw  et  als.  v 732 

Norfolk  &  Western  Railway  Co.  v.  Spates 71 

Norfolk  &  Western  Ry.  Co.— Walters  v 138 

Ober  &  Sons  (G.)  Co.,  Inc.,  v.  Wm,  G.  Smith,  Inc 310 

Peerless  Lumber  Co.,  Inc. — Builders  Supply  Co.  of 

Hopewell,  Inc.,  v 208 

Penick's  Executor — Walker  v 529 

Piedmont  Lumber  Co.,  Inc. — Builders  Supply  Co.  of 

Hopewell,  Inc.,  v 208 

Pirkey  v.  Grubb's  Executor  et  als 90 

Pocahontas  Guano  Co.,  Inc.,  v.  Smith,  Receiver,  et  als.  316 
Portsmouth  (City  of)  v.  Portsmouth  &  Norfolk  Corp..  224 
Portsmouth  &  Norfolk  Corp. — City  of  Portsmouth  v. .  224 
Postal  Telegraph-Cable  Co.— Williams,  H.  W.  &  Sons, 

Inc.,  v 540 

Powers  et  als.  v.  City  of  Richmond 32{* 

Richmond   (City  of)  v.  O.  H.  Berry  &  Co 173 

Richmond   (City  of)  v.  Drewry-Hughes  Co 161 

Richmond   (City  of) — Main  St.  Bank,  Inc.,  v 481 

Richmond   (City  of) — Powers  et  als.  v 325 

Rogers,  H.  M.  &  Sons — New  Idea  Spreader  Co.  v 46 

Rovster  (F.  S.)  Guano  Co. — Washington  &  Old  Domin- 
ion Ry.  v 398 


Digitized  by 


Google 


Cases  Reported  in  This  Volume.  vii 

Ruckman  v.  Hunter  and  Burke,  Executors 99 

Samuel  et  al.  v.  Hunter's  Executrix,  &c 308 

Saunders — Austin  v 194 

Smith  et  als.  v.  Smith's  Executors  et  al 337 

Smith's  Executors  et  al. — Smith  et  als.  v 337 

Smith— Norfolk  Southern  Railroad  Co.  v 303 

Smith,  Receiver,  et  als. — Pocahontas  Guano  Co.,  Inc.,  v.  316 
Smith,  Wm.  G.,  Inc.— Ober  &  Sons  (G.)  Co.,  Inc.,  v.. .  310 

Smith  v.  Woodward  et  als 351 

Southern  Farm  Agency — Fitzgerald  v 235 

Spates — Norfolk  &  Western  Railway  Co.  v 71 

Sproul  and  Ruckman  v.  Hunter  and  Burke,  Executors.     99 

Stark  et  als.— Hill  v 274 

Stewart  v.  Stewart 513 

Story,  Trustee,  v.  Woodward 351 

Stultz  v.  Commonwealth 106 

Swisher's  Administrator — Va.  Portland  Cement  Co.  v.  117 

Taylor  v.  Commonwealth 371 

Thacker  v.  Hubard  &  Appleby,  Inc 382 

The  Chesapeake  &  Ohio  Ry.  Co.  v.  Catlett 256 

The  Chesapeake  &  Ohio  Ry.  Co.  of  Indiana  v.  Nat'l 

Bank  of  Comm.  of  Norfolk 616 

The  Chesapeake  &  Ohio  Ry.  Co.  v.  Ware 213 

The  Cook  &  Bernheimer  Co. — Morrisette  v 492 

The  Greenwich  Corp.  et  als. — Norfolk  Southern  Rail- 
road Co.  v 505 

The  Tredegar  Co. — Commonwealth  et  al.  v 439 

Torbert  v.  Atlantic  Coast  Line  Railroad  Co 642 

Town  of  Covington — Ellis  v 16 

Tredegar  (The)  Co. — Commonwealth  et  al.  v 439 

Turnbull  et  al.  v.  County  of  Brunswick 515 

Va.  Lumber  &  Extract  Co.  v.  O.  D.  McHenry  Lumber 

Co 107 

Va.  Portland  Cement  Co.  v.  Swisher's  Administrator.   117 

Va.  Portland  Ry.  Co. — Wilson's  Administratrix  v 153 

Va.  Ry.  &  Power  Co.  v.  Boltz 518 


Digitized  by 


Google 


viii  15  Virginia  Appeals. 

Va.  Ry.  — Power  Co. — Derring's  Administrator  v...  455 

Va.  Ry.  &  Power  Co.  v.  Harris 525 

Va.-Western  Power  Co.  v.  Kessinger  et  als 126 

Walker  &  Mosby — Casey  v 432 

Walker  v.  Penick's  Executor  529 

Wall  et  als.— Bedlin,  by  &c.,  v 560 

Wallerstein — Harper  et  al.  v 269 

Walters  v.  Norfolk  &  Western  Ry.  Co 138 

Ware— The  Chesapeake  &  Ohio  Ry.  Co.  v 213 

Washington  &  Old  Dominion  Ry. — Carter  v 426 

Washington  &  Old  Dominion  Ry.  v.   F.   S..  Royster 

Guano  Co.,  ex  rel,  &c 398 

Webb  v.  Commonwealth 405 

Wilkerson  v.  Commonwealth 538 

Williams,  H.  W.  &  Sons,  Inc.,  v.  Postal  Telegraph-Cable 

Co 540 

Williams   &  Louthan,   Receivers,   &c. — Chesapeake  & 

Ohio  Ry.  Co.  v 436 

Wilson's  Administratrix  v.  Virginia  Portland  Ry.  Co. .  153 

Wise,  Trustee,  et  al.  v.  Commonwealth  et  al 651 

Woodward  et  als. — Smith  v 351 

Woodward — Story,  Trustee,  v 351 

Zolliman  et  als — Hoster's  Committee  v 65 


Digitized  by 


Google 


Constitutions  and  Statutes  Cited  in  Opinions. 


Page. 

United  States  Constitution,  Article  14,  section  1...' .538 

United   States   Constitution,   14th   Amendment    289,   325 

Virginia  Constitution,  1869,  section   16,  Article  X 325 

•Virginia    Constitution,   section    8 538 

Virginia   Constitution,  section   50    325 

Virginia  Costitution,  section  52    1,  325 

Virginia   Constitution,   section    106    405 

Virginia   Constitution,   section    117    325 

Virginia  Constitution,  section  125 224 

Virginia   Constitution,   section    156    436 

Virginia   Constitution,   section    168    161 

Virginia  Constitution,  sections  168,   170 325 

United  States  Statutes  at  Large,  page  539  540 

Asts  of  Assembly,  1*74-5,  page  190 663 

Acts  of  Assembly,   1899,   1900,  page  944    325 

Acts  of  Assembly,   1908,   p.   388    71,  213 

Acts  of  Assembly,  1908,  page  553    463 

Acts  of  Assembly,  1910,  page  434 300 

Acts  of  Assembly,  1914,  page  641   444 

Acts  of  Assembly,  1914,  page  696   243 

Acts  of  Assembly,  1915,  page  119   161 

Acts  of  Assembly,  1915,  page  252   446 

Acts  of  Assembly,  1915.  page  696 300 

Acts  of  Assembly,  1916,  page  89 439 

Acts  of  Assembly,  1916,  page  215  (Prohibition  Act)   1,  40,  250,  289 

472,  538 

Acts  of  Assembly,  1916,  pages  708,  722   16 

Acts  of  Assembly,  1916,  page  751    16 

Tax  Bill,  sections  17-22    481 

Tax  Bill,  Schedule  C   161 

Virginia  Code,  section  444 325 

Virginia  Code,  section  465   325 

Virginia  Code,  sections  567-571   481,  515 

Virginia  Code,  sections  567,  568,  569 439 

Virginia   Code,  section  833a    161 

Virginia  Code,  sections  862-65    463 

Virginia  Code,  section  1033f 224 

Virginia  Code,  section  1043 161 

Virginia   Code,  section  2263    59 

Virginia  Code,  section  1105f,   (6)    126 

Virginia  Code,  section  1449   463 

Virginia   Code,   sections   1719,   1720    90 

Virginia    Code,   section    2351 243 

Virginia  Code,  sections  2458,  2459 492 

Virginia  Code,  section  2465 173 

Virginia  Code,  section  2565   513 

Virginia  Code,  section  2760   352 

Virginia  Code,  section  2841-a,  clause  126,  127  19 

Virginia  Code,  section  2915 663 

Virginia  Code,  section  3156   184 


Digitized  by 


Google 


Virgin; 
.Virgin 
Virgin 
Virgin 
Virgin 
Virgin 
Virgin 
Virgin 
Virgin 
Virgin 
Virgin 
Virgin; 
Virgin 
Virgin: 


15  Virginia  Appeals. 


a   Code,   section   3249    46 

a  Code,  sections  3259,  3260 505 

a  Code,  section  3269   .* 5 

a  Code,  section  3272 7 

a   Code,  sections  3298,   3299    444 

ia   Code,  sections  3298,  3299    46 

a  Code,  section  3419   173 

a  Code,  section  3484 426 

a  Code,  section  3545   42 

a   Code,  sections  3567,  3571    663 

la  Code,  section  3671 36 

a  Code,  section  3799    16 

a  Code,  sections  3998,  3999 243 

a  Code,  section  4018   243 


Digitized  by 


Google 


VIRGINIA  APPEALS 


COCHRAN  v.  COMMONWEALTH. 
(Richmond,  November  15 ',  1917.) 

1.  Constitutional    Law— Statutes—  Title— Prohibition   Act — Consti- 

tution, 52. — The  regulation  of  the  acceptance  and  receipt  of 
ardent  spirits  by  transportation  is  not  only  in  furtherance  of 
the  "enforcement"  of  the  prohibition  act,  mentioned  in  its  title, 
but  may  be  said  to  be  essential  thereto.  The  act,  in  this  respect, 
therefore,  does  not  violate  section  52  of  the  Constitution  requir- 
ing the  title  to  be  broad  enough  to  cover  the  enactment. 

2.  Intoxicating   Liquors — Prohibition  Act — Transportation. — Under 

section  40  of  the  prohibition  act,  if  the  ardent  spirits,  which  it 
is  alleged  were  received  by  the  accused,  were  brought  or  trans- 
ported by  the  express  company,  it  is  immaterial  whether  such 
bringing  or  transportation  was  from  without,  or  from  one  point 
to  another  within,  the  State;  and  it  was  not  necessary  that  any 
allegation  with  respect  thereto  be  contained  in  the  indictment. 
8.  Idem — Prohibition  Act^-Quart  a  Month — Section  40. — A  receipt 
and  acceptance  of  liquor  in  excess  of  one  quart  in  the  aggregate 
between  November  29th  and  December  23rd,  inclusive,  is  a  viola- 
tion of  the  provision  of  the  prohibition  act,  that  a  person  may 
receive  one  quart  of  distilled  liquor  not  oftener  than  once  a 
month. 

4.  Idem — Prohibition    Act — Indictment — Exceptions. — Where    a    per- 

son is  indicted  for  the  violation  of  section  40  of  the  prohibition 
act,  the  exceptions  contained  in  other  sections  of  the  act  have  no 
application  to  the  offense  for  which  he  is  indicted,  and  if  the 
accused  committed  that  offense  he  could  not  come  within  any  of 
the  other  exceptions  of  the  statute  in  reference  to  the  receipt  of 
ardent  spirits.  It  is  therefore,  not  necessary,  in  an  indictment 
for  violation  of  section  40,  to  negative  and  exclude  by  allegation 
the  possibility  that  the  accused  comes  within  any  other  excep- 
tions of  the  statute  allowing  a  person  to  receive  ardent  spirits. 

5.  Instructions — Presumption — Guilt  or  Innocence. — An  instruction 

which  in  effect  announced  a  conclusion  of  the  court,  and  per- 
emptorily directed  to  the  jury  to  find,  that  notwithstanding  the 
evidence  in  the  case  the  accused  was  presumed  to  be  innocent, 
is  erroneous.  The  correct  rule  is,  that  the  accused  is  presumed 
to  bo  innocent  until  his  guilt  is  established  by  the  evidence. 

€.  Evidence — Direct  and  Circumstantial — Corpus  Delicti. — Direct  evi- 
dence is  not  essential  to  prove  the  corpus  delicti  in  any  case. 
It  may  be  proved  as  any  other  fact  may  be  proved  which  is  es- 
sential to  establish  the  guilt  of  the  accused,  namely,  by  circum- 
stantial evidence  which  produces  the  full  assurance  of  moral  cer- 
tainty on  the  subject.  The  admissions  of  the  accused  are  com- 
petent evidence  tending  to  prove  the  corpus  delicti,  independent 
of  statute. 

7.  Intoxicating  Liquors  —  Prohibition  Act  —  Evidence  —  Express 
Record — Affidavits. — The  record  of  the  express  company  and  affi- 
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davits  given  by  the  accused  upon  receipt  of  liquor  are  admissible 
in  evidence,  even  though  the  corpus  delicti  has  not  been  otherwise 
proved. 

8.  Idem — Evidence — Express  Record — Constitutional  Law — Constitu- 

tion, sec.  8. — The  provision  of  the  Constitution,  "that  in  all  crimi- 
nal prosecutions  a  man  hath  a  right  to  be  confronted  with  the 
accusers  and  witnesses/'  was  not  intended  to  exclude  proper 
documentary  evidence.  The  prohibition  statute  makes  the  records 
of  an  express  company  admissible  in  evidence,  and  the  affidavits 
filed  with  the  express  company  are  admissible,  under  the  rules 
applicable  to  the  admissibility  of  documentary  evidence,  as  con- 
fessions of  the  accused. 

9.  Idem — Prohibition  Act — Section  40. — Section  40  of  the  prohibition 

act  creates  the  offense  of  receipt  and  acceptance  of  delivery  by 
transportation  of  ardent  spirits  in  excess  of  one  quart  within  a 
month,  in  addition  to  and  different  from  the  offenses  created  by 
the  concluding  sentence  of  that  section;  therefore,  that  offense 
is  punishable  under  section  5  of  the  act. 

Error  to  Circuit  Court  of  Rockingham  County. 

Affirmed. 

Charles  A.  Hammer,  for  the  plaintiff  in  error, 
Attorwey-Gmertd  Jno.  Garland  Pollard;  Assistant  At- 
torney-General J.  D.  Hank,  Jr.,  and  Leslie  C.  Garnett,  for 
the  Commonwealth. 

The  indictment  against  the  accused  (omitting  the  formal 
parts)  contained  the  following  charge  against  him,  namely : 
That  he—"*  *  *  did  heretofore,  since  the  first  day  of  No- 
vember, 1916,  to-wit.:  on  the  23rd  day  of  December,  1916, 
unlawfully  receive  and  accept  delivery  of  ardent  spirits 
from  the  Southern  Express  Company,  a  corporation  and 
common  carrier,  in  this,  that  on  the  said'  23rd  day  of  De- 
cember, 1916,  he,  the  said  Charles  Cochran,  against  the 
form  of  the  statute,  received  and  accepted  delivery  of  one 
quart  of  whiskey  from  the  said  Southern  Express  Com- 
pany, at  its  office  in  the  city  of  Harrisonburg,  in  the  county 
aforesaid,  having  within  a  period  of  30  days  prior  thereto, 
to-wit. :  on  November  29,  1916,  received  and  accepted  de- 
liTery  of  a  certain  other  quart  of  whiskey  from  the  same 
carrier  at  the  same  place,  both  of  the  said  deliveries  being 
of  whiskey  consigned  to  the  said  Charles  Cochran  and 
transported  by  the  said  Southern  Express  Company  *  *  *" 
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There  was  a  demurrer  to  the  indictment  which  was  over- 
ruled by  the  trial  court,  followed  by  a  trial  by  jury.  The 
verdict  of  the  jury  found  the  accused  guilty  as  charged  in 
the  indictment,  fixed  his  punishment  at  a  fine  of  $50.00  and 
costs  and  confinement  for  30  days  in  the  county  jail,  upon 
which  sentence  was  pronounced  and  judgment  of  the  trial 
court  was  entered  accordingly. 

The  Evidence. 

No  evidence  was  introduced  by  the  accused. 

The  only  evidence  in  the  case  was  that  introduced  by  the 
Commonwealth.  Such  evidence  consisted  of  the  testimony 
of  the  express  company's  agent,  W.  C.  Gaither,  and  the  ex- 
press company's  records  and  affidavits  of  the  accused  kept 
and  made  as  required  by  statute. 

The  testimony  of  said  agent  and  such  records  and  affi- 
davits (so  far  as  material)  are  as  follows: 

"That  he  is  the  agent  at  Harrisonburg,  Virginia,  of  the 
Southern  Express  Company,  a  common  carrier,  and  was 
such  agent  at  the  time  of  the  occurrences  hereinbefore  men- 
tioned, the  defendant  Chas.  Cochran,  a  colored  man,  on 
November  the  29th,  1916,  called  at  the  office  of  the  said 
Southern  Express  Company,  in  the  city  of  Harrisonburg, 
and  asked  if  there  was  a  package  of  whiskey  there  for  him 
from  Hagerstown,  Maryland,  that  upon  being  advised  that 
there  was,  Cochran  receipted  for  the  same  by  signing  the 
company's  record  book,  and  then  made  the  following  affi- 
davit, which  was  printed  on  back  of  express  special  liquor 
iBeord  (as  follows) : 

"State  of  Virginia, 

"County  of  Rockingham. 

"I,  Chas.  Cochran,  being  duly  sworn,  depose  and  say 
that  I  am  the  consignee  of  a  certain  shipment  of  ardent 
spirits  as  specified  on  the  other  side  of  this  form,  this  day 
delivered  to  me  by  the  Southern  Express  Company,  from 
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Hagerstown,  Maryland ;  that  I  am  not  a  student  or  minor, 
and,  if  a  female,  I  am  the  head  of  a  family;  that  the  ardent 
spirits  so  received  by  me  were  brought  into  the  State  on 
my  written  order,  and  that  I  have  not,  within  the  thirty 
days  previous  hereto,  received  any  ardent  spirits  of  any 
kind  whatsoever,  from  any  person  or  from  any  place  what- 
soever, in  excess  of  the  quantity  allowed  by  the  provisions 
of  the  act  of  the  General  Assembly  of  Virginia,  approved 
March  10,  1916,  or  contrary  to  law,  and  that  the  ardent 
spirits  so  received  by  me  are  for  my  own  use,  at  my  own 
home  and  that  the  said  ardent  spirits  will  not  be  used  in 
violation  of  law. 

"(Signed)   CHAS.  COCHRAN, 

Consignee/' 

"Sworn  to  and  subscribed  before  me,  this  29th  day  of 
November,  1916. 

("Signed)  W.  C.  GAITHER, 
Agent  for  Southern  Express  Company. 
Southern  Express  Company  (Incorporated).'* 
"Special  Liquor  Record. 
"Form  370-Va. 

"Received  at  Harrisonburg,  Virginia,  date  November 
29,  19—.  Affidavit  No.  152. 

Consignee,  Chas.  Cochran. 

Kind  of  ardent  spirits,  whiskey, — amount  1  qt.,  weight 
4  lbs.  Way-bill  No.  688,  date  Nov.  27,  1916,  from  Hagers- 
town, Md." 

"Paid  the  express  charges,  received  the  package,  and  de- 
parted with  it. 

"That  on  December  the  23,  1916,  the  said  Cochran  again 
appeared  at  the  office  and  again  asked  if  there  was  a  pack- 
age of  whiskey  there  for  him  from  Hagerstown,  Maryland, 
and  upon  being  advised  that  there  was,  he  signed  the  ex- 
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press  record  book  and  made  the  following  affidavit  which 
is  written  on  the  back  of  the  express  liquor  record  (as  fol- 
lows) :" 

(Here  followed  affidavit  precisely  the  same  as  the  above 
affidavit  only  it  being  dated  as  made  Dec.  23,  1916). 

"Special  Liquor  Record. 

"Received  at  Harrisonburg,  Va.,  date  12-22,  19—,  affidavit 
No.  148. 

Consignee,  Chas.  Cochran. 

Kind  of  ardent  spirits,  whiskey,  amount  1  quart,  weight 
4  lbs.  Way-bill  No.  1570,  date  12-21,  19—,  from  Hagers- 
town,  Maryland. 

"Paid  the  express  charges  and  departed  with  the  pack- 
age. 

"That  on  each  of  said  occasions  there  was  a  quart  of 
whiskey  for  said  Cochran  at  the  express  office,  which  was 
shipped  from:  the  city  of  Hagerstown,  in  the  State  of  Mary- 
land, to  said  Cochran,  as  consignee,  at  Harrisonburg,  and 
that  the  same  was  transported  by  the  Southern  Express 
Company,  that  each  of  said  packages  was  labelled  one  quart 
of  whiskey  and  was  a  carton  about  twelve  inches  long  by 
four  inches  wide,  such  cartons  as  are  regularly  used  in  the 
shipment  of  whiskey." 

On  cross-examination  the  witness  testified,  "that  he  did 
not  open  the  packages  or  examine  the  contents  of  the  pack- 
ages or  either  of  them,  that  they  were  sealed  when  re- 
ceived and  he  did  not  break  the  seals,  and  did  not  know 
from  actual  personal  knowledge  what  the  contents  were. 
The  packages  were  labelled  whiskey  with  large  letters  as 
the  law  required,  and  were  carried  by  the  company  as 
whiskey,  one  quart  each,  and  Cochran  inquired  for  whiskey 
and  receipted  for  it  as  whiskey." 
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Further  Proceedings. 

The  accused  objected  to  the  admission  in  evidence  of 
said  affidavits,  on  the  ground  that  the  Commonwealth  had 
not  proved  the  corptis  delicti  and  that  until  such  was 
proven  it  was  improper  to  introduce  any  admissions  of  the 
accused,  but  their  introduction  in  evidence  was  permitted1 
by  the  trial  court  over  such  objection. 

Instructions. 

After  all  the  testimony  had  been  introduced  the  accused 
asked  the  court  to  give  the  following  instructions,  all  of 
which  were  refused: 

(1)  "The  court  instructs  the  jury  that  the  accused  is  pre- 
sumed to  be  innocent." 

(2)  "The  court  instructs  the  jury  that  the  burden  is  upon 
the  Commonwealth  to  prove  beyond  all  reasonable  doubt 
that  the  substance  contained  in  the  package  delivered  to  the 
defendant  was  distilled  spirits  and  unless  this  has  been  done, 
the  jury  must  find  the  defendant  not  guilty." 

(3)  "The  court  instructs  the  jury  that  neither  the  expires* 
bill,  the  affidavit  nor  the  express  records,  nor  all  of  them 
combined,  are  sufficient  proof  to  establish  the  guilt  of  the 
defendant  in  this  case,  for  the  burden  rests  on  the  Com- 
monwealth to  prove  beyond  all  reasonable  doubt,  that  the 
contents  of  the  packages  received  by  the  defendant  was  dis- 
tilled spirits." 

(4)  The  court  instructs  the  jury  that  the  defendant  under 
the  law  is  entitled  to  receive  not  oftener  than  once  each 
calendar  month,  one  quart  of  distilled  liquor,  and  if  the  jury 
believe  from  the  evidence  that  the  defendant  in  the  months 
of  November  and  December,  1916,  did  receive  but  one  quart 
of  distilled  liquor  in  each  of  said  months,  then  the  jury  will 
find  the  defendant  not  guilty." 

(5)  "If  the  jury  shall  find  the  defendant  not  guilty  they 
will  say  so,  and  no  more ;  if  they  find  him  guilty,  they  will 
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say  so  and  ascertain  his  punishment,  which  shall  be  a  fine  of 
not  less  than  $50.00  or  confinement  in  jail,  or  both,  in  the 
discretion  of  the  jury." 

Upon  the  rendition  of  said  verdict  of  the  jury  the  ac- 
cused moved  the  trial  court  to  set  it  aside  as  contrary  to  the 
law  and  the  evidence  and  grant  him  a  new  trial,  which  mo- 
tion  the  court  overruled  and  entered  the  judgment  afore- 
said. 

The  Material  Facts. 

Regarding  the  evidence  in  the  case  under  the  rule  appli- 
cable in  this  court,  the  following  facts,  material  in  the 
case,  must  be  taken  as  proved,  namely: 

That  the  accused  received  and  accepted  delivery  from  an 
express  company  of  ardent  spirits  brought  into  the  State 
from  a  point  without  the  State  in  the  quantity  of  two 
quarts  between  November  29th  and  December  29th,  which 
would  have  been  two  quarts  within  one  calendar  month, 
to-wit,  one  quart  thereof  on  November  29th,  and  another 
quart  thereof  on  December  23rd,  1916. 

Sims,  J.,  after  making  the  above  statement,  delivered 
the  opinion  of  the  court  as  follows : 

The  assignments  of  error  raise  the  following  questions 
which  will  be  considered  and  disposed  of  in  their  order  as 
stated  below: 

1.  Is  the  act  of  assembly,  1916,  p.  215  (under  which  the 
indictment  in  the  instant  case  was  found)  unconstitutional 
in  so  far  as  it  prohibits  the  acceptance  and  receipt  of 
ardent  spirits,  in  that  it  violates  section  52  of  the  Constitu- 
tion of  Virginia  with  respect  to  its  title  not  being  broad 
enough  to  admit  of  such  enactment? 

The  title  to  the  act,  so  far  as  pertinent  to  the  above  ques- 
tion, is  as  follows :  "An  Act  to  define  ardent  spirits  and  to 
prohibit  the  *  *  *  use,  sale,  offering  for  sale,  transportation 
for  sale,  keeping  for  sale,  and  giving  away  of  ardent  spirits, 
except  as  provided  herein ;  *  *  *  to  prescribe  the  force  and 
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effect  of  certain  evidence  and  (in)  prosecutions  for  viola- 
tion of  this  act;  *  *  *  prescribing  certain  rules  of  evidence 
in  certain  prosecutions  under  this  act;  *  *  *  to  prescribe 
for  the  enforcement  of  this  act  *  *  *" 

The  rule  is  well  settled  that  the  Constitution  (Sec.  52) 
is  to  be  liberally  construed  in  determining  whether  an  act 
is  broader  than  its  title;  that  the  act  is  to  be  upheld  if 
practicable;  that  the  title  of  an  act  is  sufficient  if  the  pro- 
visions of  the  act  may  be  fairly  regarded  as  in  furtherance 
of  the  object  expressed  in  its  title.  All  that  is  required  by 
section  52  of  the  Constitution  is  that  the  subjects  embraced 
in  the  statute,  but  not  specified  in  the  title,  be  congruous  and 
have  natural  connection  with  or  be  germane  to  the  sub- 
ject expressed  in  the  title,  as  instrumentalities  for  the  ac- 
complishment of  the  general  purposes  of  the  act.  Iverson 
Brown's  Case,  91  Va.  762;  Ellinger's  Case,  102  Va.  100; 
Wilcox's  Case*  111  Va.  849;  District  School  Board  V.  Spilr 
man,  117  Va.  201 ;  Whitlock  V.  Hawkins,  105  Va.  242;  Conk 
V.  Skeen,  109  Va.  6,  2  Va.  732. 

Tested  by  the  rule  above  stated,  the  above  question  must 
be  answered  in  the  negative.  The  regulation  of  the  ac- 
ceptance and  receipt  of  ardent  spirits  by  transportation  is 
not  only  in  furtherance  of  the  "enforcement"  of  the  act 
mentioned  in  its  title,  but  may  be  said  to  be  essential 
thereto. 

2.  Is  the  indictment  in  the  instant  case  defective  in  that 
it  does  not  charge  that  the  ardent  spirits,  the  delivery  of 
which  is  alleged  to  have  been  made  and  accepted  by  the  ac- 
cused, were  "brought  into  this  State  from  any  point  with- 
out the  State,  or  *  *  *  transported  from  one  point  to  an- 
other within  the  State?" 

Under  section  40  of  the  act,  which  creates  the  offense  for 
which  the  accused  was  indicted,  if  the  ardent  spirits,  the 
delivery  of  which  was  received  and  accepted  by  him,  were 
brought  or  transported  by  the  express  company,  it  is  im- 
material whether  such  bringing  or  transportation  was  from 
without  or  from  one  point  to  another  within    the    State. 
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Whether  one  or  the  other,  if  the  ardent  spirits  were  trans- 
ported by  the  express  ompany  (as  in  the  instant  case)  and 
the  other  essential  ingredients  of  the  offense  existed,  the 
receipt  and  acceptance  of  the  delivery  of  the  ardent  spirits 
constituted  the  offense  created  by  the  statute.  That  is  to 
say,  whether  the  ardent  spirits  were  "brought  into  this 
State  from  any  point  without  the  State  or  *  *  *  transported 
from  one  point  to  another  within  the  State,"  was  not  of 
the  essence,  not  an  essential  ingredient  of  the  offense.  That 
being  so  it  was  not  necessary  that  any  allegation  with  re- 
spect thereto  be  contained  in  the  indictment.  White's  Case, 
107  Va.  901;  Fletcher's  Case,  106  Va.  840;  Rose's  Case,  Id. 
850;  Runde's  Case,  108  Va.  873;  Clapton's  Case,  109  Va. 
813;  Dirts  Case,  110  Va.  907;  Ferrimer>s  Case,  112  Va. 
897;  Shifletfs  Case,  114  Va.  876. 

The  indictment  in  the  instant  case  charges  that  the  de- 
liveries of  liquor  in  question  were  by  transportation  and  it 
contains  allegations  of  the  other  essential  ingredients  of 
the  offense,  and  therefore  complies  with  the  requirements 
of  law  in  question. 

3.  Does  the  indictment,  in  alleging  the  receipt  and  ac- 
ceptance by  the  accused  of  delivery  of  one  quart  of  dis- 
tilled liquor  on  November  29th  and  another  quart  of  same 
on  December  23,  1916,  (in  effect  two  quarts  of  such  liquor 
within  the  one  calendar  month  beginning  with  November 
29,  1916)  charge  an  offense  created  by  section  40  of  the 
statute  in  question? 

The  language  of  section  40  of  said  act,  which  creates  the 
offense  for  which  the  accused  was  indicted  in  the  instant 
case,  so  far  as  material,  is  as  follows: 

"Sec.  40.  No  person  in  this  State  shall  receive  or  accept 
delivery  from  any  *  *  *  express  company  *  *  *  any  ardent 
spirits  brought  into  this  State  from  any  point  without  the 
State,  or  ardent  spirits  transported  from  one  point  to  an- 
other point  within  this  State,  except  as  follows :  He  may 
receive  one  quart  of  distilled  liquor  *  *  *  not  oftener  than 
once  a  month  *  *  *" 
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Section  3  of  the  Code  of  Virginia  provides  that,  "Unless 
otherwise  expressed  the  word  'month'  shall  be  construed 
to  mean  a  calendar  month."  Giving  this  meaning  to  the 
provision  of  the  other  statute  above  quoted,  namely,  "not 
oftener  than  once  a  month,"  it  must  be  read  as  "not  oftener 
than  once  a  (calendar)  month."  Now  from  November 
29th,  a  calendar  month  would  extend  to  December  29th. 
To  illustrate :  A  negotiable  note  dated  November  29,  1916, 
payable  one  month  after  date,  would  fall  due  on  December 
29,  1916.  So  that  a  receipt  and  acceptance  of  liquor  in  ex* 
cess  of  one  quart  in  the  aggregate,  between  November  29th 
and  December  23,  1916,  inclusive,  would  have  been  a  re- 
ceipt and  acceptance  of  such  excess  quantity  of  liquor 
oftener  than  once  a  calendar  month.  Therefore,  it  is  plain 
that  question  3  above  must  be  answered  in  the  affirmative. 

So  far  as  the  instant  case  is  concerned,  the  allegation  in 
the  indictment  that  the  said  receipt  and  acceptance  was 
"within  a  period  of  thirty  days"  may  be  treated  as  sur- 
plusage. Hence,  also,  the  positions  taken  in  the  extended 
argument  on  both  sides  of  the  case,  both  orally  and  in  the 
petition  and  in  the  briefs  of  counsel,  on  the  subject  of  the 
thirty  day  period,  need  not  be  discussed  by  us.  However, 
if  such  an  allegation  had  been  necessary  in  the  instant  case 
and  was  not  surplusage,  the  offense  charged  was  committed 
"within  a  period  of  thirty  days"  and  was,  therefore,  proved 
as  laid  in  the  indictment,  and  hence,  also,  we  need  not 
further  enter  upon  the  discussion  of  the  subject  in  the  in- 
stant case. 

4.  Is  the  indictment  defective  in  that  it  does  not  nega- 
tive and  exclude  by  its  allegations  the  possibility  that  the 
accused  came  within  any  other  exceptions  of  the  said  stat- 
ute allowing  a  person  to  receive  ardent  spirits — such  as  the 
allowing  one  to  receive  same  without  limit  as  to  quantity 
in  the  home  of  a  neighbor,  by  section  61 — and  if  personally 
brought  from  without  the  State  in  a  limited  quantity  not 
in  excess  of  one  quart  within  a  period  of  thirty  days,  al- 
lowed by  section  39  of  the  act? 


Digitized  by 


Google 


Cochran  v.  Commonwealth.  11 

Section  40,  which  creates  the  offense  charged  in  the  in- 
dictment in  the  instant  case,  concerns  the  receipt  and  ac- 
ceptance by  persons  of  delivery  of  ardent  spirits  by  trans- 
portation for  them  and  creates  an  offense  of  the  act  of  such 
receipt  and  acceptance  of  such  delivery  by  transportation 
from  any  person  or  from  any  place  whatever  from  without 
or  from  within  the  State.  Therefore,  the  receipt  of  dis- 
tilled liquor  referred  to  in  such  section  of  the  statute  "from 
any  person  or  from  any  place,"  has  reference  only  to  re- 
ceipts of  liquor  by  transportation.  Similarly  the  phrase 
in  section  40  of  the  act,  "in  excess  of  the  quantity  allowed 
by  this  act,"  has  reference  only  to  the  quantity  of  ardtent 
spirits  allowed  by  such  section  to  be  received  by  a  person 
by  transportation  for  him  by  some  person  or  common  car- 
rier other  than  himself.  Hence,  the  other  exceptions  of 
the  statute  in  other  sections  thereof  allowing  a  person  to 
receive  ardent  spirits,  referred  to  in  the  question,  have  no 
application  to  the  said  offense  created  by  section  40  of  the 
act.  If  the  accused  committed  that  offense  he  could  not 
come  within  any  of  the  other  exceptions  of  the  statute  in 
reference  to  the  receipt  of  ardent  spirits,  since  none  of 
those  exceptions  consist  of  such  receipt  by  transportation 
for  the  accused.  Therefore,  the  question  under  considera- 
tion must  be  answered  in  the  negative. 

But  if  this  were  not  so  and  the  receipt  of  ardent  spirits 
allowed  by  other  sections  of  the  act  than  section  40  thereof 
would  constitute  exceptions  within  which  the  act  of  the  ac- 
cused of  receiving  ardent  spirits  might  fall,  so  that  he 
would  not  have  been  guilty  of  any  offense  under  the  stat- 
ute, still  it  is  well  settled  that,  since  such  exceptions  are 
created  by  other  sections  of  the  act  than  section  40,  under 
which  the  offense  is  charged  in  the  indictment  in  the  in- 
stant case,  the  indictment  need  not  negative  and  exclude 
by  its  allegations  the  possibility  of  the  act  of  the  accused 
charged  thereby  coming  within  any  of  such  exceptions. 
Hill's  Case,  5  Gratt.  (46  Va.)  682,  687,  et  seq.;  Hendricks9 
Case,  75  Va.  934,  943 ;  Devine's  Case,  107  Va.  800. 
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5.  We  come  now  to  the  consideration  of  the  instructions 
offered  by  the  accused  and  refused  by  the  trial  court,  and 
whether  such  court  committed  any  error  in  refusing  to 
give  such  instructions? 

(a)  As  to  the  first  instruction  above  quoted:  It  was 
not  in  proper  form  to  correctly  instruct  the  jury  as  to  the 
presumption  of  innocence  attending  the  accused.  It  in  ef- 
fect announced  a  conclusion  of  the  court,  and  peremptory 
direction  to  the  jury  to  find  accordingly,  that  notwithstand- 
ing the  evidence  in  the  case  the  accused  was  still  presumed 
to  be  innocent. 

The  correct  rule  on  the  subject  is  that  the  accused  is  pre- 
sumed to  be  innocent  until  his  guilt  is  established  by  the 
evidence.  He  rests  secure  in  that  presumption  of  inno- 
cence until  proof  is  adduced  which  establishes  his  guilt  be- 
yond a  reasonable  doubt.  4  Ency.  Dig.  Va.  &  W.  Va.  Rep. 
75.  There  are  many  elaborations  and  explanations  of  this 
rule  touching  what  is  a  reasonable  doubt  and  bringing  out 
other  further  distinctions  making  the  rule  applicable  to 
particular  cases,  which  are  proper  to  be  made  in  instruct 
tions  in  particular  cases,  as  appears  from  the  numerous 
decisions  of  this  court  on  the  subject,  but  none  of  them 
should  have  the  effect  of  charging  the  jury  that  the  pre- 
sumption of  innocence  still  adheres  to  the  accused  notwith- 
standing that  the  evidence  in  the  case  may  establish  his 
guilt  beyond  a  reasonable  doubt. 

(b)  As  to  the  second  instruction  above  quoted:  There 
was  no  evidence  in  the  case  on  which  to  base  this  instruc- 
tion, if  the  record  of  the  express  company  and  the  affi- 
davits above  referred  to  were  admissible  in  evidence.  (We 
will  presently  consider  the  latter  question).  Such  record 
ard  affidavits  excluded  every  rational  hypothesis  of  the  in- 
nocence of  the  accused  consistent  with  the  evidence  in  the 
case. 

(c)  As  to  the  third  instruction  above  quoted :  It  is  con- 
tended for  the  accused  that  this  instruction  should  have 
been  given,  because — 
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(lc)  The  corpus  delicti  was  not  proved  in  the  instant 
case,  in  this,  that — 

(lcl)  The  record  of  the  express  company  and  affidavits 
were  not  admissible  in  evidence  until  the  corpus  delicti 
was  proved  by  other  evidence  than  such  records  and  affi- 
davits; 

(lc2)  That  the  affidavits  being  admissions  of  the  ac- 
cused, were  not  admissible  to  prove  the  corpus  delicti; 

(lc3)  That  the  admission  of  such  record,  made  by 
strangers,  who  were  not  produced  to  testify,  violated  the 
constitutional  right  of  the  accused  (Sec.  8,  Va.  Const.)  "to 
be  confronted  with  his  accusers  ancl  witnesses;"  and 

(lc4)  If  admissible,  such  record  and  affidavit  were  in- 
sufficient to  prove  the  corpus  delicti,  because  the  latter  con- 
sisted in  the  fact  that  the  substance  shipped  and  received 
was  distilled  liquor  and  the  only  persons  who  could  know 
such  fact  were  the  consignor,  who  sealed  the  package,  and 
the  consignee,  who  received  and  opened  it,  and  (it  is  to  be 
presumed)  not  the  latter  unless  he  tasted  or  otherwise 
made  an  actual  test  of  it. 

Now  in  regard  to  these  positions  (referring  to  them  in 
their  order  as  stated)  it  is  deemed  sufficient  to  say: 

(lc)  The  corpus  delicti  in  the  instant  case  was  the  fact 
that  some  one  person  received  delivery  of  whiskey  in  ex- 
cess of  one  quart  in  quantity  within  a  period  of  one  cal- 
endar month  as  charged  in  the  indictment. 

The  express  record  alone  in  the  instant  case,  if  admis- 
sible, was  prima  facie  evidence  of  that  fact.  Such  record 
showed  prima  facie  that  some  one  person  having  the  same 
name  of  the  accused,  received  delivery  of  whiskey  which 
constituted  the  corpus  delicti  in  the  instant  case.  In  the 
absence  of  rebutting  evidence  such  prima  facie  evidence 
became  conclusive. 

Direct  evidence  is  not  essential  to  prove  the  corpus  de- 
licti in  any  case.  It  may  be  proved  as  any  other  fact  may 
be  proved  which  is  essential  to  establish  the  guilt  of  the  ac- 
cused, namely,  by  circumstantial  evidence  which  produces 
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'•the  full  assurance  of  moral  certainty"  on  the  subject. 
Nicholas9  Case,  91  Va.,  at  p.  750  and  authorities  therein 
cited. 

(Icl)  There  is  no  merit  in  the  position  that  the  record 
of  the  express  company  and  affidavits  of  the  accused  were 
not  admissible  in  evidence  until  the  corpus  delicti  was 
otherwise  proved.  As  stated  in  the  opinion  of  the  court  in 
Nicholas?  Case,  supra,  "If  the  contention  of  counsel  was 
sound  there  could  be  no  conviction  upon  circumstantial  evi- 
dence."   Idem,  p.  750. 

(lc2)  There  is  no  merit  in  this  contention.  Independent 
of  statute,  the  admissions  of  the  accused  "are  competent 
evidence  tending  to  prove  the  corpus  delicti."  State  v.  Hall, 
31  W.  Va.  505.  In  the  absence  of  all  other  and  corrobora- 
tive evidence  the  admissions  would  be  insufficient  to  estab- 
lish the  corpus  delicti;  but  in  the  instant  case  the  record  of 
the  express  company  furnished  sufficiently  corroborative 
evidence  of  the  corpus  delicti.  (Such  record  was,  indeed, 
sufficient  independent  evidence  of  such  fact,  as  above 
stated).  By  said  statute  the  affidavits  are  made  prima 
facie  evidence,  and  they  are  evidence,  independent  of  stat- 
ute, as  to  all  facts  which  they  tend  to  prove  which  are  ma- 
terial in  the  case,  including  the  corpus  delicti. 

(lcS)  No  authority  is  cited  to  support  this  position,  and 
there  is  no  merit  in  it.  The  constitutional  provision  in 
question  is  as  follows: 

"Sec.  8  *  *  *  That  in  all  criminal  prosecutions  a  man 
hath  a  right  *  *  *  to  be  confronted  with  the  accusers  and 
witnesses  *  *  *" 

It  is  well  settled  that  the  constitutional  provision  quoted 
is  not  intended  to  exclude  proper  documentary  evidence. 
Bracey's  Case,  119  Va.  867,  12  Va.  App.  76;  Runde's  Case, 
108  Va.  873,  8  Va.  App.  291;  Bishop  on  Cr.  Pr.  (3d  Ed.), 
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Gees.  1132-4.  Documentary  evidence  is  admissible  in  crimi- 
nal as  in  civil  cases,  under  the  same  rules  which  define  and 
limit  its  admissibility. 

Independent  of  statute,  the  express  record  was  admis- 
sible in  evidence,  when  properly  authenticated,  as  a  part 
of  the  res  gestae.  See  authorities  cited  in  4  Ency.  Dig.  Va. 
&  W.  Va.  Rep.  775;  Cheverin's  Case,  84  Va.  787,  as  to  docu- 
mentary evidence  consisting  of  letters;  Coleman's  Case,  25 
Gratt.  (66  Va.)  865,  as  to  a  public  record.  Further  under 
the  rules  of  evidence  provided  by  the  prohibition  statute  in 
question,  such  record  is  expressly  made  admissible  in  evi- 
dence. 

The  affidavits  were  admissible  in  evidence  under  the 
rules  applicable  to  the  admissibility  of  documentary  evi- 
dence, as  confessions  of  the  accused.  See  authorities  cited 
in  4  Ency.  Dig.  Va.  &  W.  Va.  Rep.  778. 

(Ic4)  This  position  is  the  same  in  substance  as  that 
above  considered,  to  the  effect  that  the  corpus  delicti  cannot 
be  proved  by  circumstantial  evidence,  but  only  by  direct  tes- 
timony of  a  witness  or  witnesses  who  have  actual  personal 
knowledge  of  such  fact.  As  we  have  seen  the  corpus  de- 
licti may  be  proved  as  any  other  fact  may  be  proved  and 
that  therefore  such  position  is  untenable.  Nicholas9  Case, 
supnx,  and  authorities  therein  cited. 

(d)  As  to  the  fourth  instruction  above  quoted:  This 
instruction  involves  the  same  position  as  that  covered  by 
question  3  above,  and  such  position  need  not  be  further 
dealt  with. 

(e)  As  to  the  fifth  and  last  instruction  above  quoted: 
This  instruction  involves  the  question  whether  section  40 
of  the  said  act  creates  the  receipt  and  acceptance  of  de- 
livery by  transportation  of  ardent  spirits  in  a  quantify  in 
excess  of  one  quart  within  a  period  of  one  month  a  statu- 
tory offense,  in  addition  to  and  different  from  the  offenses 
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created  by  the  concluding  sentence  of  such  section.  We  are 
of  opinion  that  such  section  does  create  such  first  named 
offense.  This  being  true,  that  offense  is  punishable  under 
section  5  of  said  act,  and  not  under  section  40  thereof,  as 
predicated  by  the  instruction  under  consideration,  and 
hence  the  position  taken  in  such  instruction  is  untenable. 
Therefore,  we  are  of  opinion  that  all  of  the  said  instruc- 
tions were  properly  refused  by  the  trial  court 

6.  The  only  remaining  question  raised  by  the  assign- 
ments of  error  is  whether  there  was  error  in  the  refusal 
of  the  trial  court  to  set  aside  the  verdict  and  judgment 
aforesaid  and  grant  a  new  trial? 

It  is  obvious  from  the  statement  of  the  evidence  and 
facts,  and  from  what  is  said  above  as  to  the  law  of  the 
case,  that  there  was  no  error  in  the  refusal  of  the  trial  court 
to  set  aside  the  verdict  and  judgment  and  grant  a  new  trial. 

For  the  foregoing  reasons,  we  are  of  opinion  to  affirm 
the  judgment  complained  of. 

Affirmed. 


ELLIS  v.  TOWN  OP  COVINGTON. 
(Richmond,  November  15,  1917.) 

1.  Criminal  Law — Misdemeanor — Violation  of  Sabbath — Code,  sec, 

3799— Amended  Acts  1916,  p.  751.— The  amendment  of  1916  to 
section  3799  of  the  Code  changed  the  rule  announced  in  Wells  V. 
Commonwealth,  107  Va.  834,  1  Va.  App.  211;  the  violation  of  the 
Sabbath  day  in  the  manner  set  forth  in  that  section  is  now  a 
misdemeanor. 

2.  BiLLvS  op  Exceptions — Abolishment — Certificates-— Acts  1916,  pp. 

708,  722.— The  act  of  March  21,  1916  (Acts  1916,  p.  722),  pre- 
serving bills  of  exception  contained  no  repealing  clause  and,  be- 
ing an  emergency  act,  went  into  effect  immediately,  while  the 
act  approved  the  same  day  (Acts  1916,  p.  708),  abolishing  bills 
of  exception,  did  contain  a  repealing  clause  and  did  not  take 
effect  until  ninety  days  after  the  adjournment  of  the  legislature. 
There  was,  therefore,  no  antagonism  between  the  two  statutes; 
the  emergency  act  continued  in  force  from  the  time  of  its  passage 
until  the  act  abolishing  bills  of  exception  took  effect  when  the 
emergencv  act  was  repealed  leaving  the  other  act  in  force. 
8.  Idem— Certificate — Form — BUI  of  Exceptions. — Under  the  act 
abolishing  bills  of  exception,  the  form  of  the  exception  will  not 
prevent  its  consideration,  if  the  provisions  of  the  act  are  sub- 
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stantially  complied  with,  and  where  there  is  such  compliance 
even  a  formal  bill  of  exception  under  the  former  practice  will  be 
sufficient, 
4.  Criminal  Law — Violation  of  Sabbath — Sale  of  Soft  Drinks. — The 
sale  of  soft  drinks  (including  Coca-Cola)  from  a  soda  fountain 
on  the  Sabbath  day  is  a  plain  violation  of  an  ordinance  (sub- 
stantially in  the  language  of  Code,  sec.  3799,  as  amended  by  Acts 
1916,  p.  751)  forbidding  laboring  at  any  trade  or  calling,  etc., 
on  the  Sabbath  day.  The  plea  that  such  drinks  are  served  only 
with  meals,  lunches  and  pie  is  a  palpable  subterfuge  and  con- 
stitutes no  defense,  as  they  are  not  within  the  class  of  beverages 
covered  by  the  eating  house  or  restaurant  license. 

Error  to  Circuit  Court  of  Alleghany  County. 

Affirmed. 

W.  E.  Allen,  for  the  plaintiff  in  error. 
R.  C.  Stokes,  for  the  defendant  in  error. 

Whittle,  J.: 

Plaintiff  in  error,  Ellis,  was  convicted  by 'the  mayor  of 
Covington  for  violation  of  a  town  ordinance  in  laboring  at 
his  trade  or  calling  of  selling  Coca-Cola  on  the  Sabbath 
day,  and  fined  $5.00  and  costs.  On  appeal  the  Circuit 
Court  of  Alleghany  County  sustained  the  conviction,  and 
the  case  is  here  on  writ  of  error  to  that  judgment. 

The  ordinance  in  question  is  substantially  in  the  language 
of  the  act  of  assembly  amending  and  re-enacting  section 
3799  of  the  Code,  and  declares  that,  "If  a  person  on  the  Sab- 
bath day  be  found  laboring  at  any  trade  or  calling  *  *  * 
except  in  household  or  other  work  of  necessity,  or  charity, 
he  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  fined  not  less  than  five  dollars  for 
each  offense  *  *  *  Provided  that  for  the  purpose  of  this  act, 
the  delivery  on  the  Sabbah  day  of  ice  cream  manufactured 
on  some  day  other  than  the  Sabbath  day  shall  be  construed 
as  a  work  of  necessity."    Acts,  1916,  p.  751. 

It  may  be  noted  that  this  amendment,  making  such  vio- 
lation of  the  Sabbath  d!ay  a  misdemeanor,  changes  the  rule 
ced  in  Wells  V.  CommonweaZth,  107  Va.  834,  1  Va. 
App.  Jill,  where  it  was  held  that  under  the  former  statute 
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the  transgression  was  not  a  misdemeanor,  and  the  forfei- 
ture thereby  imposed  could  only  be  recovered  by  a  civil 
warrant: 

Objection  is  made  to  reviewing  the  judgment  in  this  case 
on  the  ground  that  the  evidence  is  not  part  of  the  record, 
though  it  is  conceded  that  it  was  certified  by  the  trial  judge 
in  accordance  with  an  act  approved  March  21,  1916.  (Acts, 
1916,  p.  708.  Yet  it  is  said  the  legislature  passed  another  act 
on  the  same  day,  preserving  bills  of  exceptions  (Acts  1916, 
p.  722) ;  and  that  the  two  enactments  are  incompatible  and 
neutralize  each  other. 

The  situation  is  this :    The  act  last  referred  to  was  made 
an  emergency  act,  and  went  into  effect  immediately,  while 
the  first  mentioned  act  was  not  an  emergency  act,  and,  by 
constitutional  provison  did  not  take  effect  until  ninety  days 
after  the  adjournment  of  the  legislature  (Const.,  sec.  53, 
Art.  IV.) ;  and  it  expressly  repealed  "all  statutes  or  parts 
of  statutes  in  derogation  of,  or  in  conflict  with,,  the  pro- 
visions of  this  act."    The  other  act  contained  no  repealing 
clause.    In  these  circumstances,  there  was  no  antagonism 
between  the  two  statutes.    The  emergency  act  was  opera- 
tive at  once,  and  continued  in  force  during  the  interval  be- 
tween its  passage  and  the  time  at  which  the  act  abolishing 
bills  of  exceptions  took  effect,  when  it  was  immediately  re- 
pealed.   The  act  abolishing  bills  of  exception,  now  in  force, 
was  intended,  however,  to  simplify  the  procedure,  and  is 
very  liberal  in  its  provisions  as  to  what  shall  constitute  a 
sufficient  certificate.    While  forms  of  certificates  are  pre- 
scribed by  section  4  of  the  act,  the  next  succeeding  section 
declares,  "that  in  all  cases  *  *  *  it  shall  be  sufficient  that 
the  trial  judge,  on  the  application  of  any  party,  shall  certify 
the  same  simply  and  substantially  in  accordance  with  the 
provisions  of  this  act."    Other  provisions  of  the  act  are 
equally  liberal.     The  mere  form  of  the  exception,  there- 
fore, even  a  formal  bill  of  exception  under  the  former  prac- 
tice, will  not  prevent  its  consideration,  if  the  provisions  of 
the  act  are  substantially  complied  with. 
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On  the  merits  of  the  case,  we  hare  no  difficulty  ia  affirm- 
ing the  judgment.  Ellis  was  carrying  on  two  wait  defined 
trades  or  callings  under  separate  licenses.  (1)  He  was 
conducting  an  eating  house,  or  restaurant*,  the  exercise  of 
which  business  on  the  Sabbath  day,  admittedly,  was  rot  a 
violation. of  the  ordinance;  and  (2)  he  was  engaged  in  sell- 
ing soft  drinks  (including  Coca-Cola)  from  a  soda  foun- 
tain, the  sale  of  which  on  the  Sabbath  day  is  a  plain  viola- 
tion of  the  ordinance.  Such  beverages,  though  not  spiri- 
tuous or  alcoholic,  cannot  be  dispensed  without  a  license; 
and  they  constitute  a  distinct  class  from  coffee,  tea  and 
other  unlicensed  drinks,  which  are  commonly  used  at  meals 
with  food.  His  attempt  to  justify  the  infraction  of  the  or- 
dinance on  the  plea  that  he  did  not  serve  Coca-Cola  alone, 
but  only  in  connection  with  meals,  lunches  and  pie  when 
called  for  by  customers,  is  a  palpable  subterfuge  and  con- 
stitutes no  defense.  Coca-Cola  is  not  within  the  class  of 
beverages  covered  by  the  eating  house  or  restaurant  license. 
If  it  were,  obviously  a  separate  license  would  not  be  neces- 
sary to  authorize  its  sale.  Ellis  could  not  lawfully  dispense 
soft  drinks,  even  on  a  week-day,  without  license;  and 
plainly  could  not,  though  licensed,  ply  his  calling  of  selling 
such  drinks  on  the  Sabbath  day  in  any  way  so  as  to  escape 
liability  under  the  ordinance. 

The  judgment  is  without  error  and  is  affirmed. 

Affirmed. 


GARDNER  V.  MOORE'S  ADMINISTRATOR. 
(Richmond,  November  15,  1917.) 

1.  Gifts — Personal  Property — Delivery. — Title  to  personal  property 

of  all  kinds  may  be  passed  by  gift,  and,  when  so  passed,  it  is  as 
irrevocable  a*  if  passed  by  purchase;  but  in  order  to  possess 
ibis  quality  the  gift  must  be  complete.  The  thing  given  must  be 
delivered,  else  the  gift  is  incomplete.  An  agreement  for  future 
delivery  is  nothing  more  than  a  promise  to  make  a  gjffc  The 
delivery,  however,  may  be  actual,  constructive  or  symbolical,  de- 
pending upon  the  nature  of  the  thing  given. 

2.  Idem — Draft  —  Assignment  —  Negotiable  Instruments  Law  —  Code, 

see.  2841-a,  cL  126,  127. — A  draft,  which  the  Negotiable  Inatru- 
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ments  Law  says  is  a  negotiable  bill  of  exchange,  cannot  be  de- 
clared by  the  court  to  be  a  common  law  assignment,  nor  that  it 
shall  operate  as  an  assignment  when  the  statute  says  it  shall 
not  so  operate.  Delivery  of  such  a  draft  to  the  intended  donee  is 
not  a  sufficient  delivery  of  the  funds  in  the  hands  of  the  drawee 
to  complete  a  gift  of  the  funds. 

Error  to  Circuit  Court  of  Rockingham  County. 

Affirmed. 

John  Paid,  Ward  Swank  and  H.  W.  Bertram,  for  the  plain- 
tiff in  error. 

D.  0.  Dechert,  D.  W.  Earman  and  Edward  A.  Mariz,  for 
the  defendant  in  error. 

Burks,  J.: 

This  is  a  proceeding  by  motion  under  section  3211  of 
the  Code  to  recover  a  judgment  for  money.  The  notice 
and  the  writing  upon  which  it  is  founded  are  as  follows : 

"To  D.  Wampler  Earman, 
"Administrator  of  Rhoda  E.  Moore,  dec'd. : 

"You  are  hereby  notified  that  on  the  28th  day  of  Jan- 
uary,  1916, 1  shall  move  the  Circuit  Court  of  the  County  of 
Rockingham  for  a  judgment  against  you  for  the  sum  of 
Fifteen  Hundred  Dollars  ($1,500.00)  the  same  being  due 
to  me  from  you  as  evidenced  by  a  certain  order,  a  copy  of 
which  is  filed  herewith,  for  the  sum  of  $1,500.00. 

"Given  under  my  hand  this  12th  day  of  January,  1916. 

"MAGGIE  H.  GARDNER, 
"Ward  Swank,  "By  Counsel, 

"Of  Counsel. 

"Order. 

"Weyers  Cave,  Va., 

"October  12,  1914. 
"$1,500.00. 
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"Mess.  D.  Wampler  Earman  &  Swank,  (Attorneys  at 
Law),  will  please  pay  to  Mrs.  M.  J.  Gardner,  or  order,  One 
Thousand  Five  Hundred  dollars  and  charge  same  to  my 
account 

her 
"MRS.  R.  E.  X  MOORE, 
mark 
"Witness: 

"G.  B.  GARDNER. 

"Augusta  County, — towit: 

"I  Jno.  S.  Hinegardner,  a  Notary  Public,  for  the  county 
aforesaid  in  the  State  of  Va.,  do  certify  that  Mrs.  R.  E. 
Moore,  whose  name  is  signed  to  the  writing  above,  bearing 
date  on  Oct.  12,  1914,  has  acknowledged  the  same  before 
me  in  my  county  aforesaid. 

Given  under  my  hand  this  12th  day  of  Oct.,  1914. 
"My  commission  expires  Jan.  9,  1916. 

"JNO.  S.  HINEGARDNER,  N.  P." 

The  parties  waived  a  jury  and  submitted  all  matters  of 
law  and  fact  to  the  decision  of  the  court,  and  the  court  en- 
tered judgment  for  the  defendant,  and  to  that  judgment 
this  writ  of  error  was  awarded. 

Earman  and  Swank,  as  attorneys  for  Mrs.  Moore,  the 
dlrawer  of  the  draft  sued  on,  had  recovered  for  her  a  judg- 
ment against  her  son  for  $2,700,  on  October  2,  1914,  which 
was  all  the  property  she  owned  then  or  thereafter  until  the 
date  of  her  death,  on  January  29,  1915.  On  October  12, 
1914,  the  date  of  the  draft,  Mrs.  Moore,  the  drawer  thereof 
was  eighty  years  of  age,  of  doubtful  mental  capacity,  and 
resided  with  her  daughter,  Mrs.  M.  J.  Gardner,  the  payee 
of  the  draft.    The  draft  was  presented  to  Earman,  one  of 
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the  drawees,  shortly  mfber  it  was  drawn!  bat  was  never  ac- 
cepted or  paid  by  him,  nor  was  it  ever  presented  to  the 
other  drawee.  The  judgment  was  never  collected  by  the  at- 
torney for  Mrs.  Moore,  but  was  paid  in  full  to  her  adminis- 
trator some  time  after  her  death. 

It  will  be  observed  that  the  notice  of  the  motion  bases 
the  plaintiff's  claim  for  the  recovery  on  the  draft,  or  order, 
as  it  is  called  in  the  notice,  and  on  nothing  else.  The  notice 
states,  "The  same  being  due  to  me  from  you  as  evidenced 
by  a  certain  order,  a  copy  of  which  is  filed  herewith,  for 
the  sum  of  $1,500."  It  is  conceded  by  counsel  for  the  plain- 
tiff in  error  that  the  death  of  Mrs.  Moore,  the  drawer  of 
itie  draft,  revoked  the  "order  itself,"  and  also  terminated 
ibe  powers  of  the  drawees  as  attorneys  to  collect  the  judg- 
ment, and  if  there  can  be  any  recovery  at  all  in  the  case,  it 
must  be  founded  on  some  consideration  other  than  the 
draft  aforesaid.  They  seek  to  meet  the  situation  by  de- 
claring that  "the  court  and  the  parties  to  the  action  them- 
selves treated  the  action  as  an  action  for  money  had  and 
received"  by  the  defendant  to  the  use  of  the  plaintiff,  and 
thereunder  undertook  to  establish  a  parol  gift  by  an  equi- 
table assignment  of  a  part  of  a  particular  fund.  The  pro- 
cedure by  motion  is  very  liberal,  but,  in  the  absence  of  con- 
sent, we  do  not  wish  to  be  understood  as  sanctioning  such 
«*  departure  as  was  indulged  in  the  instant  case,  where  the 
complaint  was  of  the  violation  of  a  written  contract,  and 
-evidence  offered  was  of  a  parol  gift.  Dealing  with  the 
case,  however,  as  it  was  dealt  with  in  the  trial  court,  -as  an 
action  for  money  had  and  received  to  the  plaintiff's  use,  we 
do  not  think  that  the  plaintiff  has  proved  the  gift  which 
she  relies  upon  to  establish  her  claim. 

Undoubtedly,  title  to  personal  property  of  all  kinds  may 
he  passed  by  gift,  and,  when  eo  passed,  it  is  as  irrevocable 
a3  if  passed  by  purchase;  but  in  order  to  possess  this  quality 
the  gift  must  be  complete.  The  thing  given  must  be  de- 
livered, else  the  gift  is  incomplete.  An  agreement  for  fu- 
ture delivery  is  nothing  more  than  a  promise  to  make  a 
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«ift.  The  delivery,  however,  may  be  actual,  constructive 
or  symbolical,  depending  upon  the  nature  of  the  thing 
given.  But  there  must  be  delivery  of  some  kind,  else  there 
is  no  gift,  unless  it  be  by  way  of  declaration  of  a  trust, 
which  is  not  claimed  in  the  instant  case.  Graves'  Title  to 
iwcmqI  iwp*!.^  options  18,  19,  20,  21,  2J5T  ~        " 

It  is  not  claimed,  in  the  instant  case,  that  the  gift  was 
of  money,  but  of  a  part  of  a  judgment  which  the  donor  had 
recovered  against  her  son — a  mere  chose  in  action — hence, 
the  provision  of  section  2414  of  the  Code,  relating  to  the 
residence  together  of  the  donor  and  donee  at  their  place  of 
residence,  has  no  application  thereto.  Banks  v.  Holland,  99 
Va.  495.  It  is  claimed,  however,  that  the  draft  in  suit  was 
an  equitable  assignment  of  a  part  of  the  judgment,  and 
that  the  delivery  of  the  draft  to  the  intended  donee  was  a 
sufficient  delivery  to  complete  the  gift.  We  cannot  concur 
in  this  view. 

The  instrument  in  suit  bears  no  semblance  of  an  assign- 
ment. It  does  not  purport  to  be  an  assignment,  and  makes 
no  mention  of  the  judgment  or  other  fund  out  of  which  it 
is  to  be  paid.  It  measures  up  exactly  to  what  section  126 
of  the  Negotiable  Instruments  Law  declares  to  be  a  bill  of 
exchange,  and  which  by  the  next  section  it  declares,  "of 
itself  does  not  operate  as  assignment  of  the  funds  in  the 
hands  of  the  drawee  available  for  the  payment  thereof." 
Code,  sec.  2841-*,  cl.  126,  127.  This  court  cannot  declare 
that  to  be  a  common  law  assignment  which  the  statute  says 
ie  a  negotiable  bill  of  exchange,  nor  that  such  a  bill  shall 
operate  as  an  assignment  when  the  statute  says  it  shall  not 
so  operate.  The  fact  that  the  donor  had  no  other  estate  than 
the  judgment  cannot  affect  the  legal  interpretation  of  the 
instrument  of  supposed  donation.  The  same  results  would 
have  followed  if  the  donor  had  used  an  insufficiently  ex- 
ecuted will  as  the  instrument  of  donation. 

A  number  of  cases  have  been  cited  by  counsel  to  show 
what  amounts  to  an  equitable  assignment  of  a  chose  in  ac- 
tio*, and  atoo  to  ahow  what  constitutes  a  sufflicent  con- 
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structive  delivery  to  complete  a  gift,  but  as  we  deem  the 
question  here  in  issue  settled  by  the  statutes  above  men- 
tioned, a  review  of  such  cases  would  not  be  profitable. 
There  is  no  claim  that  any  gift  was  made  except  by  the 
draft,  or  that  any  assignment  of  any  part  of  the  judgment 
was  attempted,  unless  the  draft  can  be  construed  into  such 
an  attempt.  It  appears  that  the  donor  knew  of  the  ex- 
istence and  amount  of  the  judgment,  and  that  it  constituted 
her  whole  estate,  and  that  she  desired  to  give  her  daughter 
(the  plaintiff)  fifteen  hundred  dollars,  because,  as  she  ex- 
pressed it,  "I  have  stayed  here  with  her  and  she  has  ha«J 
more  trouble  with  me  than  all  the  rest.  When  I  was  with 
Lhe  others  then  I  was  able  to  wait  on  myself,  but  since  I 
have  been  here  I  have  had  to  be  waited  on  *  *  *  I  know  I 
have  been  no  little  bit  of  trouble."  She  also  stated  that 
she  wanted  to  give  another  daughter  $500,  and  a  third 
daughter  $100,  and  drafts  for  these  amounts  were  drawn 
in  favor  of  those  daughters — one  of  them  on  the  same  sheet 
of  paper  with  the  draft  in  suit.  These  are  all  the  surround- 
ing circumstances  leading  up  to  and  attending  the  execu- 
tion of  the  draft  in  suit.  As  said  by  the  learned  judge  of 
the  trial  court,  in  his  opinion  made  a  part  of  the  judgment, 
"These  circumstances  and  much  that  was  said  by  Mrs. 
Moore,  which  has  been  put  in  evidence,  are  strongly  sug- 
gestive of  a  testamentary  intent  on  the  part  of  Mrs.  Moore, 
rather  than  an  irrevocable  gift  in  praesenti  effected  by  the 
signing  of  the  orders  and  the  disposition  there  made  of 
them."  The  draft  of  "itself  does  not  operate  as  an  assign- 
ment of  the  funds  in  the  hands  of  the  drawee  available  for 
the  payment  thereof,"  nor  is  there  anything  shown  outside 
of  the  draft  that  can  so  operate. 

The  claim  made  by  counsel  for  the  plaintiff  in  error  that 
the  draft  is  supported  by  a  valuable  consideration,  consist- 
ing of  services  rendered  by  the  daughter  to  her  mother,  is 
inconsistent  with  the  theory  of  a  gift  from  the  mother  to 
her  daughter,  which  has  been  the  burden  of  the  argument 
of  her  counsel  in  this  court.    The  statements  of  the  mother 
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at  and  about  the  time  the  draft  was  drawn  would  seem  to 
indicate  a  motive  for  a  gift  rather  than  the  consideration 
for  a  contract.  The  gift,  however,  was  not  completed  in 
her  lifetime  and  was  revoked  by  her  death. 

For  these  reasons,  the  judgment  of  the  circuit  court  must 
be  affirmed,  but  as  the  record  discloses  some  evidence  of  a 
desire  on  the  part  of  Mrs.  Moore  that  the  plaintiff  should 
be  compensated  for  services  rendered  her,  this  affirmance 
shall  be  without  prejudice  to  the  right  of  the  plaintiff,  if 
so  advised,  to  assert  against  the  defendant  in  error  any 
claim  she  can  properly  establish  to  compensation  for  such 
services. 

Affirmed. 


GATHRIGHT  v.  FULTON  ET  ALS. 
(Richmond,  November  15,  1917.) 

1.  Equity — Contracts — Rescission — Fraud — Partnership. — A  court  of 

equity  has  jurisdiction  to  rescind  and  declare  void  ab  initio  a 
contract  of  partnership  which  has  been  procured  by  fraudulent 
representations,  and  will  do  so  upon  the  same  principles  and 
terms  as  those  upon  which  other  contracts  may  be  rescinded  for 
that  cause. 

2.  Idem — Contracts — Rescission — Remedy. — Fraud    does    not    render 

contracts  and  other  transactions  absolutely  void,  but  merely 
voidable,  so  that  they  may  be  either  affirmed  or  repudiated  by 
the  party  who  has  suffered  the  wrong.  If  he  elects  to  repudiate 
and  to  seek  for  a  remedy,  then  equity  proceeds  upon  the  theory 
that  the  fraudulent  transaction  is  a  nullity;  and  it  administers 
relief  by  putting  the  parties  back  into  their  original  position  as 
though  the  transaction  had  not  taken  place,  and  by  doing  equity 
to  the  defendant  as  well  as  to  the  plaintiff. 

3.  Idem  —  Contracts  —  Partnership — Fraud — Remedy — Dissolution. — 

Where  partners  complaining  of  the  fraud  of  another  partner  are 
unwilling  to  have  the  controversy  disposed  of  by  the  usual  pro- 
cess of  restitution  and  the  restoration  of  their  former  status, 
but  make  a  case  in  which  they  have  acquired  in  a  partnership 
transaction  interests  in  a  property  which  they  wish  to  keep,  but 
in  connection  with  the  acquisition  of  which  the  other  partner 
took  an  unfair  advantage  and  made  a  secret  profit,  and  this  de- 
ception is  the  sole  ground  upon  which  they  are  entitled  to  any 
relief:  Held,  that  the  only  feasible  and  just  way  to  afford  them 
relief  is  to  dissolve  the  partnership,  which  may  be  done  under  a 
prayer  for  a  settlement  of  accounts  and  for  general  relief,  and 
the  court  will  enter  the  decree  shown  to  be  proper  upon  the  whole 
case,  and  thus  promote  the  sound  policy  of  reaching  as  promptly 
as  justice  will  permit  the  end  of  the  controversy. 
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Appeal  from  Corporation  Court  of  City  of  Staunton. 

Reversed. 

J.  M.  Perry  and  George  A.  Revercomb,  for  the  appellant 
H\  H.  Byrd  and  Wm.  M.  McAllister,  for  the  appellees. 

K£LLY,  J. : 

The  essential  facts  in  this  case,  established,  not  without 
some  conflict  of  testimony,  but  as  we  conceive  by  the  clear 
weight  of  the  evidence,  are  as  follows:  T.  M.  Gathright 
procured  from  W.  M.  McAllister  an  option  to  purchase,  at 
the  price  of  $30,000,  certain  real  estate  known  in  the  rec- 
ord as  the  "Fort  Dinwiddie  Farm."  This  option  was  dated 
June  6,  1912,  and  expired  in  thirty  days  from  its  date,  but 
subsequently,  on  January  6,  1913,  Gathright  obtained  from 
McAllister  a  second  option  upon  the  property  at  the  same 
price.  This  second  option  was  for  a  period  of  only  nine* 
days,  and  under  it  the  purchase  involved  in  this  case  was 
made.  In  the  interim,  however,  between  the  expiration  of 
the  first  and  the  execution  of  the  second  option,  Gathright 
had  verbal  assurances  from  McAllister  which  led  him  to  be- 
lieve that  if  he  could  produce  a  purchaser  McAllister  would 
make  the  sale  upon  the  terms  named  in  the  options. 

It  was  not  Gathright's  purpose  to  acquire  this  farm  as 
nis  own,  but  to  sell  it  to  some  third  party  at  an  advance 
over  the  option  price.  To  this  end  he  brought  the  property 
to  the  attention  of  Dr.  Z.  M.  K.  Fulton  and  Dr.  Edward  S. 
Gifford,  both  of  Philadelphia,  pricing  it  to  them  at  $35,000. 
They  were  attracted  by  the  proposition,  and  it  does  not  ap- 
pear that  they  regarded  this  price  as  too  high,  but  they 
were  either  unable  or  unwilling  to  undertake  the  purchase 
alone.  After  various  unsuccessful  efforts  to  interest  other 
Philadelphia  friends  in  the  project  with  them,  they  entered 
into  negotiations  with  Gathright  looking  to  a  joint  pur- 
chase of  the  property  with  him,  each  of  them  to  own  one- 
third  and  each  to  bear  one-third  of  the  cost,  including  the 
necessary  outlay  to  equip  and  operate  the  farm.    During 
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the  coarse  of  these  negotiations  Gathright  represented  to 
Fulton  and  Gifford  that  McAllister's  lowest  price  was  $34,- 
000;  and  he  further  represented  to  them  that  he  had  paid 
McAllister  $500  for  the  original  option  and  alike  sum  for 
the  second  option.  These  representations  were  wholly  un- 
true. McAllister's  price  all  the  while  had  been  $30,000,  and 
Gathright  had  not  paid  him  any  sum  whatever  for  either 
of  the  options. 

On  or  about  the  14th  of  January,  1913,  the  parties  en- 
tered into  a  contract,  which,  so  far  as  it  need  be  quoted 
here,  was  as  follows: 

"This  contract,  made  and  entered  into  this  14th  day  of 
January,  1913,  between  T.  M.  Gathright,  of  the  first  part, 
and  Z.  M.  K.  Fulton  and  E.  S.  Gifford,  of  Philadelphia,  of 
the  second  part,  witnesseth:  That  the  said  T.  M.  Gath- 
right has  contracted  for  the  purchase  from  W.  M.  McAl- 
lister of  his  farm  *  *  *  And  the  said  T.  M.  Gathright  hereby 
agrees  and  binds  himself  to  sell  to  said  Fulton  and  Gifford 
at  the  price  of  $34,000.00,  and  the  said  Fulton  and  Gifford 
hereby  agree  to  purchase  said  farm  from  said  Gathright 
&nd  agree  to  pay  the  said  purchase  money  in  the  following 
installments :  $9,000  to  be  paid  in  cash  on  the  execution  of 
this  contract,  $10,000.00  to  be  paid  on  or  before  the  15th 
day  of  February,  1913,  and  the  residue  of  the  purchase 
money,  $15,000.00  to  be  paid  in  two  equal  installments,  pay- 
able in  one  and  two  years  *  *  *  and  when  the  said  $10,- 
000.00  is  paid,  on  or  before  the  15th  of  February,  1913,  the 
said  Gathright  agrees  to  have  the  said  McAllister  to  convey 
the  said  property  to  Fulton  and  Gifford  by  deed  *  *  *  in 
which  deed  Gathright  and  wife  will  unite  for  the  purpose 
of  conveying  any  interest  they  may  have  in  same." 

Gathright  undoubtedly  led  Fulton  and  Gifford  to  believe, 
and  they  did  believe,  that  the  foregoing  contract  embodied 
the  price  and  terms  contained  in  the  McAllister  option. 

Under  date  of  January  15, 1913,  Gathright  wrote  to  Ful- 
ton and  Gifford  a  letter,  the  substance  of  which  appears 
irom  the  following  extract: 
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"Referring  to  our  sales  contract  of  this  date,  and  in  or- 
der to  set  forth  our  respective  interests,  intentions,  in 
agreement,  I  am  writing  this  letter  in  triplicate  with  place 
for  your  signatures  approving  the  same,  which  will  con- 
stitute a  contract  between  ourselves: 

'In  the  sales  contract  to  you  I  have  this  day  signed,  I 
acknowledge  receipt  in  the  same  for  $9,000.00  and  am  giving 
you  separate  receipts  for  $3,250.00  each,  making  $6,500.00, 
the  difference  of  $2,500.00,  being  the  amount  of  my  pay- 
ment on  my  interests  that  I  am  to  have  in  this  farm  or  in 
our  company  when  we  get  our  charter  and  organize. 

"It  being  understood  by  and  between  us  that  I  am  to 
pay  in  one-third  of  the  total  purchase  money  and  one-third 
of  whatever  additional  amount  that  may  be  found  neces- 
sary or  advisable  for  the  stocking  and  operation  of  the 
place.  In  other  words,  I  am  to  pay  in  one-third  of  the  capi- 
tal stock  that  we  may  issue  and  each  of  you  gentlemen  to 
do  likewise. 

"It  is  understood  between  us  that  in  the  first  payment  I 
am  no';  putting  up  my  proportion,  but  that  I  am  to  make 
up  this  difference  so  that  my  payment  will  equal  that  of 
each  of  you  by  May  the  15th,  1913,  and  that  my  payment 
on  or  before  February  the  15th,  1913,  shall  be  not  less  than 
$3,333.33  in  addition  to  what  I  have  already  paid. 

"It  is  understood  between  us  that  when  the  $10,000.00 
payment  is  made  on  or  before  February  the  15th,  1913, 
by  we  three  as  above  that  the  property  shall  be  deeded  to 
Z.  M.  K.  Fulton  and  E.  S.  Gifford,  and'as  soon  thereafter  as 
possible  we  are  to  organize  and  issue  stock  for  the  respec- 
tive amounts  that  may  have  been  paid  in  by  us  at  that  time 
you  two  are  to  make  deed  conveying  this  property  to  our 
company. 

"The  name  of  which  shall  be  mutually  agreed  upon  be- 
fore that  time,  it  being  thought  advisable  by  us  now  to 
incorporate  under  the  name  of  'Fort  Dinwiddle'  Farms." 

This  letter  was  signed  by  Gathright  and  by  Fulton  and 
Gifford,  and  constitutes  what  is  referred  to  in  the  record 
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as  the  partnership  agreement,  the  contract  first  above  men- 
tioned being  known  as  the  sales  contract.  While  these  con- 
tracts bear  different  dates,  there  can  be  no  question  at  all 
about  the  fact  that  they  are,  and  were  intended  by  the  par- 
ties to  be,  inseparably  connected,  and  to  be  read  together 
as  evidencing  the  entire  contract  between  them.  It  may  be 
hero  added  that  the  parties  applied  for  and  obtained  a 
charter  for  the  corporation  proposed  in  the  partnership 
contract,  but  the  organization  of  the  corporation  thereun- 
der was  never  completed. 

The  $2,500  mentioned  in  the  partnership  agreement  as 
being  the  amount  of  Gathright's  first  payment  on  the  pur- 
chase was  not  paid  by  him.  According  to  previous  written 
and  verbal  statements  which  he  had  made  to  his  associates, 
this  payment  was  to  consist  of  $1,000  which  he  claimed  to 
have  previously  paid  to  McAllister,  and  $1,500  cash  which 
he  claimed  he  was  to  pay  at  the  time  the  option  was  closed. 
As  a  matter  of  fact,  however,  he  had  not,  as  we  have  seen, 
paid  $1,000  or  any  sum  to  McAllister,  and  instead  of  pay- 
ing $1,500  of  his  own  money  at  the  time  the  option  was 
closed,  he  appropriated  to  his  own  use  $1,500  of  the  $6,500 
which  his  associates  were  putting  up,  and  paid  only  the 
iesidue,  $5,000,  to  McAllister,  that  sum,  instead  of  $9,000, 
being  the  cash  payment  actually  required  under  his  option 
with  McAllister.    His  partners  had  never  seen  the  option. 

On  or  about  February  15,  1913,  Fulton  and  Gifford  and 
Gathright  each  paid  to  McAllister  one-third  of  the  $10,- 
000  due  on  that  day,  and  thereupon  McAllister  delivered  to 
Z.  M.  K.  Fulton  a  deed  for  the  farm,  taking  Fulton's  two 
notes  for  $7,500  each  and  reserving  a  lien  upon  the  prop- 
erty. This  deed  did  not  disclose  the  true  consideration,  and 
it  was  not  until  some  time  later,  after  Fulton  and  Gifford 
had  become  dissatisfied  with  Gathright's  conduct  in  connec- 
tion with  the  management  of  the  farm  (a  service  which  he 
was  to  render  for  the  first  year  without  compensation), 
that  they  instituted  some  inquiries  which  resulted  in  ap- 
prising them  of  the  deception  he  had  practiced  upon  them 


Digitized  by 


Google 


30  15  Virginia  Appeals. 

in  respect  to  the  purchase  money.  The  deed  was  made  to 
Fulton  alone,  as  a  matter  of  convenience,  and  for  the  bene- 
fit of  himself  and  Gifford  and  Gathright. 

When  the  deed  was  delivered,  Gathright  was  put  in  full 
charge  and  control  of  the  farm  as  manager,  and  so  re- 
mained until  the  fall  of  1913,  when  the  personal  relations 
between  him  and  Fulton  and  Gifford  had  become  seriously 
strained,  and  he  was  practically  discharged  from  the  man- 
agement 

After  discovering  the  true  state  of  facts  as  to  the  con- 
tract between  Gathright  and  McAllister,  Pulton  and  Gif- 
ford confronted  him  with  a  charge  of  bad  faith.  He  in- 
quired of  them  at  that  time  whether,  in  case  he  should  then 
make  up  the  amount  which  they  claimed  he  had  fraudu- 
lently worked  into  the  price  of  the  place,  they  would  be 
satisfied  and  would  allow  their  relations  to  continue  as 
theretofore,  and  they  replied  in  the  negative.  They  did, 
however,  on  that  occasion,  agree  verbally  to  allow  Gath- 
right thirty  days  in  which  to  sell  the  farm,  exclusive  of  live 
stock  and  equipment,  for  $40,000,  and  it  appears  from 
the  evidence  that,  if  he  had  made  the  sale  at  that  price,  the 
net  proceeds  would  have  been  equally  divided  among  the 
three  after  the  repayment  to  each  of  the  actual  cash  ad- 
vanced by  him.  Gathright  did  not  produce  the  purchaser, 
and  on  September  30,  1913,  Fulton  and  Gifford  wrote  Gath- 
right as  follows :  "As  the  thirty  days  you  asked  for  to  sell 
Fort  Dinwiddie  Farm  have  expired  and  you  have  not  made 
the  sale,  we  hereby  notify  you  that  we  have  engaged  Mr. 
W.  M.  McAllister  as  our  attorney,  with  authority  to  termi- 
nate our  business  relations  with  you."  It  was  at  this  time 
that  Fulton  and  Gifford  took  possession  of  the  farm  and 
continued  to  operate  and  control  the  same  through  their 
own  forewian  until  the  receivers  were  appointed  in  this 
cause. 

In  June,  1914,  Fulton  and  Gifford  filed  their  bin  against 
Gathright,  charging  him  with  false  and  fraudulent  rep- 
resentations with  reference  to  the  productiveness  of  the 
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farm,  and  particularly  with  reference  to  the  contract  price, 
and  with  infidelity  and  misconduct  as  manager.  In  this 
bill  they  charge  also  that  he  was  acting  as  their  agent  and 
partner  in  closing  the  purchase  from  McAllister,  and  they 
pray  that  the  court  will  require  a  full  settlement  of  all 
transactions  between  them  and  Gathright;  that  the  written 
partnership  agreement  be  declared  null  and  void  because  of 
th«  fraud  in  its  procurement;  and  that  the  court  "will 
grant  them  a  rescission  of  the  said  supposed  partnership 
agreement,  and  a  like  rescission  of  said  supposed  contract 
of  sale,  and  eliminate  the  said  T.  M.  Gathright  from  all 
connection  with  the  ownership  or  management  of  any  of 
said  property;  that  they  be  permitted  to  remain  and  con- 
tinuo  in  the  operation  and  control  of  all  the  said  affairs 
until  the  future  order  of  the  court;  and  that  if  the  court 
deem  it  wise  or  proper  to  appoint  a  receiver  to  manage  the 
affairs,  that  one  be  appointed  by  the  court  for  that  pur- 
pose." The  bill  also  contained  the  usual  prayer  for  gen- 
eral relief. 

There  was  a  demurrer  to  the  bill,  which  was  sustained 
with  leave  to  amend;  and  also  a  demurrer  to  the  bill  as 
amended  in  accordance  with  such  leave,  the  latter  demur- 
rer being  overruled  by  the  trial  court.  In  the  view  which 
we  take  of  the  case,  however,  it  will  not  be  necessary  for 
us  to  consider  the  demurrers  and  the  assignments  of  er- 
ror to  the  rulings  thereon. 

Gathright  filed  an  answer  in  which  he  denied  the  alle- 
gations of  fraud  and  undertook  to  defend  the  course  which 
he  had  taken  in  withholding  from  them  the  true  facts  with 
reference  to  the  consideration,  claiming  in  the  answer  that 
he  had  the  right  to  make  a  profit  in  the  transaction,  and 
that  they  were  possessed  of  sufficient  facts  to  charge  them 
with  notice  that  he  was  making  a  profit. 

Before  the  suit  of  Fulton  and  Gifford  against  Gathright 
wa»  matured  for  final  hearing,  Gathright,  in  October,  1914, 
tto&  his  hill  against  Fulton  and  Gifford,  setting  out  his 
version  of  the  transaction  and  alleging  that  the  complain- 
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ants  were  improperly  cutting  timber  on  the  farm,  and  in 
this  bill  he  prayed  for  a  partition  of  the  farm  and  personal 
property,  or  for  a  sale  thereof,  if  partition  in  kind  could 
not  be  conveniently  made,  that  proper  accounts  might  be 
taken  and  for  general  relief.  Fulton  and  Gifford  answer- 
ed this  bill,  setting  out  practically  the  same  matters  con- 
tained in  their  original  bill  against  Gathright. 

These  two  causes  came  on  to  be  heard  together  on  the 
27th  of  January,  1916,  when  the  court  entered  the  decree 
which  is  the  subject  of  this  appeal.  That  decree  rescinded 
the  sales  contract  and  the  partnership  contract,  declaring 
same  null  and  void,  decreeing  that  Fulton  and  Gifford 
should  pay  the  receiver,  who  had  theretofore  been  ap- 
pointed to  take  charge  of  the  farm  pending  the  litigation, 
the  sum  of  $3,333.33,  with  interest  from  February  17,  1913 
(the  exact  date  on  which  Gathright  had  paid  that  sum  to 
McAllister),  and  $499.66  (on  account  of  certain  personal 
property  which  Gathright  had  purchased  for  the  farm), 
with  interest  from  October  15,  1913,  and  that  "upon  the 
payment  of  said  sums,  with  accumulated  interest,  subject 
to  the  aforesaid  $1,500.00  payment  (the  money  of  Fulton 
and  Gifford  which  he  had  used)  the  entire  interest  of  Gath- 
right in  the  Fort  Dinwiddie  Farm  and  the  personal  and 
mixed  property  thereof  shall  cease  and  determine."  The 
decree  further  directed  the  receiver  theretofore  appointed 
to  pay  the  costs  of  the  two  causes  out  of  the  payments 
above  mentioned,  and  to  pay  the  residue  to  Gathright,  and 
then  to  convey  all  the  right,  title  and  interest  of  Gathright 
:n  the  property  to  Fulton  and  Gifford,  share  and  share 
alike. 

There  is  no  question  whatever  about  the  jurisdiction  of 
a  court  of  equity  to  rescind  and  declare  void  db  initio  a 
contract  of  partnership  which  has  been  procured  by  fraud- 
ulent representations.  Oteri  v.  ScaXzo,  145  U.  S.  578,  36  L. 
Ed.  824,  827;  Mechem's  Elements  of  Partnership,  Sec.  251; 
Lindley  on  Partnership,  482;  Story  on  Partnership  (7th 
ed.),  Sec.  258;  3  Min.  Inst.  (2nd  ed.),  p.  703. 
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But  the  principles  and  the  terms  upon  which  equity  will 
rescind  a  partnership  contract  for  fraud  are  the  same  as 
those  upon  which  other  contracts  may  be  rescinded  for  that 
cause.  In  discussing  the  general  subject  of  relief  in  equity 
against  fraudulent  transactions,  Mr..  Pomeroy,  under  the 
head  of  "Incidents  of  the  Jurisdiction  and  Relief/'  says: 
•'1.  Fraud  does  not  render  contracts  and  other  transao 
tions  absolutely  void  but  merely  voidable,  so  that  they  may 
be  either  affirmed  or  repudiated  by  the  party  who  has  suf- 
fered the  wrong.  2.  If  he  elects  to  repudiate  and  to  seek 
for  a  remedy,  then  equity  proceeds  upon  the  theory  that 
the  fraudulent  transaction  is  a  nullity;  and  it  administers 
relief  by  putting  the  parties  tack  into  their  original  posi- 
tion as  though  the  transaction  had  not  taken  place  and  by 
doing  equity  to  the  defendant  as  well  as  to  the  plaintiff.0 
2  Pomeroy  Eq.  Jur.  (2d  Ed.),  Sec.  915.  See  also  to  the 
same  effect,  Wilson  V.  Hundley,  96  Va.  96,  100.  The  au- 
thorities supporting  the  jurisdiction  of  equity  to  declare 
partnership  contracts  void  ab  initio,  do  not  go  as  far  as  we 
are  asked  to  go  in  the  instant  case:  indeed,  they  do  not  ap- 
ply at  all  to  the  case  we  have  here,  as  made  by  the  plead- 
ings and  the  proof.  These  authorities,  on  the  contrary, 
contemplate  cases  in  which  the  partner  or  partners  com- 
plaining are  seeking  a  restoration  of  their  former  status 
and  asking  to  be  eliminated  entirely  and  ab  initio  from  the 
transactions  complained  of.  The  complainants  in  this  case 
not  only  failed  to  ask  in  their  bill  to  be  restored  to  their 
former  condition,  but  they  indicate  plainly  in  their  allega- 
tions, and  they  state  still  more  plainly  in  their  depositions, 
that  they  are  averse  to  having  the  controversy  disposed  of 
by  the  usual  process  of  restitution  and  the  restoration  of 
their  former  status.  They  state  distinctly  that  they  are 
unwilling  to  give  up  the  property,  even  if  Gathright  should 
refund  to  them,  with  interest,  every  cent  of  money  which 
♦hey  have  invested  in  the  partnership  venture.  It  does  not 
seem  to  us  from  their  bill,  especially  when  viewed  in  the 
light  of  their  testimony,  that  they  make  out  any  other  case 
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than  one  in  which  they  have  acquired  in  a  partnership 
transaction  interests  in  a  property  which  they  wish  to  keep, 
but  in  connection  with  the  acquisition  of  which  one  of  their 
partners  took  an  unfair  advantage  and  made  a  secret  profit. 
There  is  no  serious  claim  that  they  were  otherwise  injured 
in  the  original  transaction,  and  this  deception  is  the  sole 
ground  upon  which  they  are  entitled  to  any  relief.  The 
charges  as  to  misrepresentation  of  the  productiveness  of 
the  farm  go  for  naught  in  the  face  of  their  unwillingness 
to  give  up  the  property  and  get  back  the  money  which  they 
have  put  into  it.  The  allegations  of  improper  conduct  and 
mismanagement  on  the  part  of  Gathright  which  he  had 
charge  of  the  farm1,  do  not  appear  serious  in  the  light  of 
the  evidence,  and  do  not  seem  to  be  relied  upon  at  this  time; 
and  if  they  were  relied  upon,  they  could  not,  of  course,  be 
made  the  basis  of  a  decree  for  the  cancellation  of  the  origi- 
nal contracts,  since  they  deal  with  matters  arising  subse- 
quently. 

The  deception  which  Gathright  practiced  upon  them 
with  reference  to  the  price  is  clearly  established  and  can- 
not be  defended  in  morals  or  in  law;  but  the  measure  of 
the  penalty  which  we  can  impose  upon  him,  and  the  relief 
which  we  can  afford  to  the  complainants  on  account  there- 
of, must  be  determined  by  the  established  equitable  prin- 
ciples applicable  to  such  cases.  They  claim  to  be  justified 
in  asking  to  turn  him  out  of  the  partnership  without  allow- 
ing him,  any  share  in  the  property,  on  the  ground  that  he 
did  not  have  any  interest  in  the  property  at  the  outset;  but 
ihey  themselves  had  no  interest  therein  and  no  contract 
with  McAllister,  and  the  title  interest  which  they  at  this 
time  have  in  the  property  is  due,  as  they  clearly  allege  and 
prove,  to  his  service  and  to  his  contract  with  McAllister. 
Whatever  rights  they  have  in  the  property  they  acquired 
through  their  association  with  him,  and  it  is  impossible, 
so  far  as  he  and  they  are  concerned,  to  separate  the  sales 
contract  and  the  partnership  contract  from  their  purchase 
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of  the  land.  They  cannot  claim  under  these  contracts  and 
against  them  at  the  same  time.  2  Pom.  Equity  Jur.,  Sec. 
916,  note  4,  and  cases  cited. 

Having  unequivocally  asserted  the  purpose  of  holding 
on  to  the  fruits  of  their  contracts  with  Gathright,  they 
could  not  now,  if  they  desired,  be  heard  to  ask  for  a  rescis- 
sion ab  initio,  and  a  restitution  from  him.  They  must  ac- 
cept the  relief  appropriate  to  the  case  which  they  have; 
made. 

The  fraud  which  they  have  discovered  and  unmistakably 
fastened  upon  Gathright,  and  the  resulting  destruction  of 
their  confidence  in  him,  entitle  them  to  a  termination  of 
their  partnership  relations  with  him.  2  Lindley  on  Partner- 
ship, p.  580;  30  Cyc.  657,  and  authorities  cited  in  note  19. 
The  only  feasible  and  the  only  just  way  to  afford  them  this 
relief,  in  view  of  the  position  which  they  have  assumed,  is 
to  dissolve  the  partnership.  The  bill  filed  by  them,  as  well 
as  the  bill  filed  by  Gathright,  contained  a  prayer  for  a  set- 
tlement of  accounts  and  for  general  relief.  The  parties 
have  all  invoked  the  aid  Of  equity  in  the  settlement  of  their 
differences,  and  while  neither  of  them  can  be  accorded  the 
special  relief  for  which  they  pray,  the  court  ought  to  and 
will  enter  the  decree  shown  to  be  proper  upon  the  whole 
case,  and  thus  promote  the  sound  policy  of  reaching  as 
promptly  as  justice  will  permit  the  end  of  the  controversy. 

The  decree  complained  of  will  be  reversed,  and  this  court 
will  enter  a  decree  dissolving  the  partnership  and  remand- 
ing the  cause  to  the  corporation  court  for  a  settlement.  The 
account  should  be  made  up  according  to  the  usual  and  es- 
tablished method  of  settling  a  partnership  on  a  dissolution, 
placing  the  first  cost  of  the  farm  at  $30,000,  and  denying 
Gathright  the  $4,000  profit  which  he  undertook  to  make  off 
of  his  partners.  The  net  assets  after  payment  of  the  debts, 
if  any,  and  the  payment  to  each  partner  of  what  he  is  en- 
titled to  receive  for  his  cash  contribution  to  the  enterprise, 
should  be  equally  divided  among  the  three  partners.  This 
distribution,  unless  the  parties  agree  upon  a  division  in 
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kind,  should  be  made  by  selling  all  the  partnership  prop- 
erty, both  real  and  personal,  and  dividing  the  net  proceeds. 
"For  neither  party  has  a  right  to  compel  a  division  of  the 
specific  subject  in  kind,  or  require  the  other  to  accept  what* 
according  to  a  valuation,  his  interest  may  be  worth.  How. 
on  Partnership,  267.  Equity  always  directs  the  value  of 
the  subject  to  be  ascertained  in  the  way  in  which  it  can  be 
best  ascertained,  by  sale  and  conversion  into  money/9 
Pierce  v.  Trigg,  10  Leigh.  (37  Va.)  423,  440;  Story  on  Part- 
ner ship  (7th  Ed.)  p.  642,  Sec.  860;  Ludley  on  Partnership,, 
p.  566;  Rispham's  Eq.  (6th  Ed.),  Sec.  614. 

In  the  meantime,  the  receivership  heretofore  decreed  in 
the  cause,  should  be  continued  under  the  direction  of  the 
corporation  court,  until  the  property  is  disposed  of  by  mu- 
tual agreement  or  by  sale  as  above  indicated. 

Reversed. 


HUMMER  AND  COSTELLO  v.  COMMONWEALTH. 

(Richmond,  November  15,  1917.) 

1.  Criminal  Law — Indictments-Constituents  of  Offense. — All  the  con- 

stituents of  the  offense,  whether  of  common  law  or  statutory 
origin,  for  which  an  accused  person  is  tried,  must  he  set  out  ill 
the  indictment.  This  general  principle  necessarily  applies  where 
malico  is  an  essential  ingredient 

2,  Idem — Indictment — Unlawful    Cutting~*Code,    see.    3671.— Where 

tho  indictment  charged  unlawful  cutting,  but  contained  no  charge 
that  tho  cutting  was  malicious,  it  was  error  to  permit  the  clerk  to 
read  to  the  jury  section  3671  without  explaining  to  them  that 
they  were  not  to  regard  that  portion  of  it  which  related  to  the 
punishment  for  maliciously  doinf  the  acts  therein  described;  and 
it  was  also  error  to  refuse  an  instruction  telling  the  jury  that 
they  could  not  find  the  defendants  guilty  of  malicious  cutting  or 
stabbing.  Nor  was  the  error  harmless,  as  both  prisoners  were 
convicted  by  the  jury  under  instructions  which  permitted  them 
to  find  the  prisoners  guilty  of  a  higher  offense,  and  one  carry- 
ing a  higher  maximum  and  minimum  punishment  than  that  with 
which  they  were  charged,  and  a  higher  punishment  than  the  min- 
imum penalty  for  the  offense  charged,  was  In  fact  imposed. 

Error  to  Circuit  Court  of  Clarke  county. 

Reversed. 
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Marshall  MoComUck,  for  the  plaintiffs  in  error. 

Attorney-Gensral  Jno.  Gwimd  Poftord,  Assixtmt  AU 
torney-General  /.  D.  Hank  Jr.,  and  Leon  M.  Baztie,  for  the 
Commonwealth. 

KEiiW,  J. : 

Jeff  Hummer  and  Weita  Costello  were  separately  in- 
dicted, but,  by  agreement,  jointly  tried,  upon  the  charge  of 
having  "unlawfully  and  feloniously"  cut  and  wounded  one 
Henry  Bean.  The  jury  returned  separate  verdicts,  find- 
ing both  defendants  guilty,  fixing  the  punishment  of  Miss 
Costello  at  a  nominal  fine  and  three  months  in  jail,  and 
that  of  Hummer  at  one  year  in  the  penitentiary.  The  cir- 
cuit court  sentenced  them  accordingly,  and  the  case  is  here 
upon  a  writ  of  error. 

The  indictments  contained  no  charge  of  "malicious"  cut- 
ting. After  the  prisoners  had  been  arraigned  and  had  each 
entered  a  plea  of  not  guilty,  the  clerk  read  the  indictments 
to  the  jury,  and,  in  charging  them  as  to  the  punishment 
for  the  alleged  offense,  read  to  them  section  3671  of  the 
Code,  which  is  as  follows : 

"If  any  person  maliciously  shoot,  stab,  cut,  or  wound  any 
person,  or  by  any  means  cause  him  bodily  injury,  with  in- 
tent to  maim,  disfigure,  disable,  or  kill,  he  shall,  except 
where  it  is  otherwise  provided,  be  punished  by  confinement 
in  the  penitentiary  not  less  than  one  nor  more  than  ten 
years-  If  such  act  be  done  unlawfully,  but  not  malicious* 
ly,  with  the  intent  aforesaid,  the  offender  shall,  in  the  dis- 
cretion of  the  jury,  be  confined  in  the  penitentiary  not  less 
than  one  nor  more  than  five  years,  or  be  confined  in  jail 
not  exceeding  twelve  months,  and  fined  not  exceeding  five 
hundred  dollars." 

This  section,  in  its  entirety  and  without  qualification, 
was  read  to  the  jury  over  the  objection  of  counsel  for  the 
prisoners,  the  objection  being  "that  the  indictment  in  both 
of  these  cases  was  only  for  unlawful  cutting  and  not  for 
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malicious  cutting,  and  therefore  that  the  only  part  of  sec- 
tion 3671  which  related  to  these  cases  was  the  last  clause 
which  declared  the  punishment  for  unlawful  cutting/' 

At  the  conclusion  of  the  testimony  on  both  sides,  counsel 
again  sought  to  have  the  jury  informed  that,  upon  the  in- 
dictments before  them,  they  could  not  find  the  prisoners 
guilty  of  malicious  cutting,  and  to  this  end  offered  the  fol- 
lowing instruction,  which,  however,  the  court  refused: 

"The  court  instructs  the  jury  that  under  the  indictment 
in  this  case  they  cannot  find  the  defendant,  Jeff  Hummer, 
or  the  defendant,  Weita  Costello,  guilty  of  maliciously  cut- 
ting or  stabbing  as  described  in  the  indictment  for  the  rea- 
son that  neither  of  the  defendants  are  charged  with  doing 
the  act  maliciously." 

It  is  settled  and  familiar  law  that  all  the  constituents  of 
the  offense,  whether  of  common  law  or  statutory  origin,  for 
which  an  accused  person  is  tried,  must  be  set  out  in  the  in- 
dictment. Minor's  Synopsis  Crim.  Law,  p.  253,  and  cases 
dted.  This  general  principle  necessarily  applies  where 
malice  is  an  essential  ingredient  of  the  offense.  If  citation 
of  authority  for  this  proposition  be  necessary,  sec.  22  Cyc. 
330;  Sarah  V.  State,  (Miss.)  61  Am.  Dec.  544,  550. 

It  is  clear,  therefore,  that  the  court  erred  in  permitting 
the  clerk  to  read  to  the  jury  section  3671  without  explain- 
ing to  them  that  they  were  not  to  regard  that  portion  of  it 
which  related  to  the  punishment  for  maliciously  doing  the 
acts  therein  described;  and,  further,  that  it  was  error,  in 
these  circumstances,  to  refuse  the  instruction  set  out  above. 

Nor  can  we  say  that  the  error  was  harmless.  Both  pris- 
oners were  convicted  by  the  jury  under  instructions  which 
permitted  them  to  find  the  prisoners  guilty  of  a  higher  of- 
fense, and  one  carrying  a  higher  maximum  and  minimum 
punishment,  than  that  with  which  they  were  charged.  The 
ruling  of  the  court  upon  the  reading  of  section  3671,  was 
made  in  the  presence  of  the  jury.  The  refusal  of  the  in- 
struction subsequently  offered,  and  other  circumstances 
appearing  in  the  record,  indicate  that  the  court  was  fixed 
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in  the  mistaken  opinion  that  there  could  lawfully  be,  un- 
der these  indictments,  a  conviction  for  malicious  cutting. 
The  atmosphere  of  the  trial  was  thus  necessarily  charged 
with  an  erroneous  view  as  to  the  character  of  the  offense 
and  the  extent  of  the  punishment.  If  the  jury  had  imposed 
the  minimum  penalty  prescribed  by  the  statute  for  unlaw- 
ful cutting,  then  we  might  well  say  that  the  error  was  harm- 
less; but  they  did  not  do  this  as  to  either  prisoner.  It  is 
true  that  the  punishment  actually  imposed  on  Miss  Cos- 
tello brought  her  offense  within  the  class  of  unlawful,  but 
not  malicious,  assaults,  and  that  the  punishment  actually 
imposed  upon  Hummer  did  not  reach  the  maximum  which 
the  statute  fixes  for  assaults  of  that  character.  Both  ver- 
dicts might,  however,  have  been  legally  rendered  under  an 
indictment  charging  malice  (Montgomery's  Case,  98  Va. 
840,  843) ;  and  we  cannot  say  that  the  jury  was  unin- 
fluenced by  the  action  of  the  court  in  permitting  them  to 
try  the  prisoners  for  malicious  cutting  instead  of  confining 
thero  to  the  charge  of  unlawful  cutting  as  set  out  in  the  in- 
dictment. The  seriousness  of  the  charge  and  the  range  of 
the  punishment  may  naturally  and  reasonably  be  expected 
to  impress,  in  greater  or  less  degree,  the  individual  judg- 
ment and  conscience  of  the  jurors,  and  thus  have  some  ma- 
terial effect  upon  the  composite  result  of  their  delibera* 
tions  as  expressed  in  their  verdict.  The  Commonwealth 
charged  these  defendants  with  an  unlawful  and  felonious, 
but  not  with  a  malicious  act.  They  had  an  absolute  and 
constitutional  right  to  be  tried  accordingly.  They  did 
nothing  to  waive  this  right,  but  upon  the  contrary  did  all 
in  their  power  to  preserve  and  enforce  it. 

The  decisions  of  this  court  in  Mitchell's  Case,  75  Va.  856, 
and  Whitlockfs  Case,  89  Va.  337,  are  invoked  on  behalf  of 
the  Commonwealth,  to  meet  the  difficulty  in  the  instant 
case.  In  MitcheWs  Case  the  clerk's  charge  was  erroneous 
as  to  the  minimum  penalty,  but  the  jury  fixed  the  maxi- 
mum, and  it  was  very  properly  held  that  the  accused  had 
not  been  prejudiced.    In  Whitlock's  Case  the  charge  was 
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erroneous  as  to  the  maximum  penalty,  but  the  verdict  was 
for  the  minimum,  and  it  was  held  with  equal  propriety  that 
the  error  was  harmless*  Neither  of  these  cases  are  appli- 
eabla  here. 

The  other  errors  assigned  are  not  likely  to  arise  at  the 
next  trial,  except  in  so  far  as  they  involve  the  sufficiency 
of  the  evidence  to  warrant  a  conviction,  and  upon  this  ques- 
tion we  express  no  opinion. 

The  judgments  complained  of  will  be  reversed,  the  ver- 
dicts of  the  jury  set  aside,  and  the  causes  remanded  for  a 
new  trial  to  be  had  not  in  conflict  with  the  views  herein 
expressed 

Reversed. 


KENNAN  v.  COMMONWEALTH. 

(Richmond.  November  15,  1917.) 

J.  Intoxicating  Liquors — Prohibition  Act — Indictment — Time  of  Of' 
/ens«.~-Where  the  indictment  charged  that  the  defendant  did  un- 
lawfully give  away  ardent  spirits  within  one  year  next  prior  to 
the  finding  of  the  indictment,  which  embraced  a  period  of  time 
anterior  to  November  1,  1916,  after  which  date  the  prohibition 
act  went  into  effect,  and  previous  to  which  time  it  was  not  neces- 
sarily unlawful  to  give  away  ardent  spirits:  Held,  that  time  was 
of  the  essence  of  the  offense,  and  it  was  essential  for  the  indict- 
ment to  charge  that  the  gift  of  ardent  spirits  imputed  to  the  de- 
fendant occurred  after  the  act  became  operative.  When  the  in- 
dictment may  be  true  and  yet  the  defendant  is  not  necessarily 
guilty  of  the  offense  charged,  it  is  insufficient. 

Error  to  Circuit  Court  of  Clarke  county. 

Reversed. 

A.  Moore,  Jr.,  &  S<m>  for  the  plaintiff  in  error, 
Attorney-Geneml  Jrvo.  Garland  Pollard,    Assistant    At- 
torney-General Jm  D.  Hwnk,  Jr.,  Leslie  C.  Garnett,  and  Leon 
M.  Bazile,  for  the  Commonwealth. 

Whittle,  P.  : 

At  the  January  term,  1917,  of  the  Circuit  Court  of  Clarke 
county,  th*  grand  jury  returned  an  indictment  against  the 
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plaintiff  in  error,  James  Kennan,  which,  omitting  the  for* 
mal  parts,  was  as  follows :  "That  James  Kennan  within  one 
year  next  prior  to  the  finding  of  this  indictment  in  the 
county  of  Clarke  did  unlawfully  sell,  give  away,  offer,  dis- 
pense, expose,  keep  and  store  for  sale,  and  give  ardent 
spirits,  and  within  said  time  did  have  in  his  possession  in 
raid  sounty  at  the  same  time  two  quarts  of  whiskey  against 
the  peace  and  dignity  of  the  Commonwealth  of  Virginia." 

The  prosecution  was  had  under  the  prohibition  act,  ch. 
145,  Acts  1916,  p.  215,  which  became  operative  after  No- 
vember 1,  1916.  The  Commonwealth  elected  to  try  the  acr 
cused  on  the  charge  that  he  "did  within  one  year  last  past 
preceding  the  finding  of  the  indictment  unlawfully  give 
away  ardent  spirits."  Whereupon  the  defendant  moved 
the  court  to  quash  the  indictment,  which  motion  was  over- 
ruled, and  to  which  action  of  the  court  overruling  his  mo- 
tion the  defendant  duly  excepted. 

On  the  trial  of  the  case,  upon  the  plea  of  not  guilty,  the 
jury  found  the  defendant  guilty  and  imposed  upon  him  a 
fine  of  $50.00  and  thirty  days  imprisonment  in  the  county 
jail,  and  the  court  having  overruled  the  defendant's  mo- 
tion to  set  aside  the  verdict  and  grant  him  a  new  trial  on 
the  ground  that  the  verdict  was  without  law  to  support  it 
(which  ruling  was  likewise  made  the  subject  of  exception) 
proceeded  to  render  judgment  against  defendant  in  accord- 
ance with  the  verdict. 

There  are  several  assignments  of  error,  but  the  only  as- 
signment which  demands  notice  is  to  the  action  of  the  court 
overruling  the  defendant's  motion  to  quash  the  indictment. 

It  will  be  observed  that  the  charge  in  the  indictment  that 
the  defendant  did  unlawfully  give  away  ardent  spirits 
within  one  year  next  prior  to  the  finding  of  the  indictment, 
embraces  a  period  of  time  anterior  to  November  1,  1916, 
after  which  date  the  prohibition  act  by  its  terms  went  into 
effect  Previous  to  that  time  it  was  not  necessarily  unlaw- 
ful to  give  away  ardent  spirit.  Therefore,  in  such  case, 
time  was  of  the  essence  of  the  offense;  and  it  was  essential 
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for  the  indictment  to  charge  that  the  gift  of  ardent  spirits 
imputed  to  the  defendant  occurred  after  the  act  -became 
operative,  and  not  before  that  time,  although  within  one 
year  prior  to  the  finding  of  the  indictment.  When  the  in- 
dictment may  be  true,  and  yet  the  defendant  is  not  neces- 
sarily guilty  of  the  offense  charged,  it  is  insuffiicent.  Hamp- 
ton's Case,  3  Gratt.  (44  Va.)  562;  Commonwealth  v.  Young, 
15  Gratt.  (56  Va.)  664;  Byrd  V.  Commonwealth,  77  Va.  52; 
Cool  v.  Commonwealth,  94  Va.  799;  White  v.  Common- 
wealth, 107  Va.  901 ;  Wisemami  v.  Commonwealth,  117  Va. 
906,  10  Va.  App.  91 ;  Blair  V.  Commonwealth,  14  Va.  App. 
in  which  an  opinion  was  handed  down  at  the  present  term. 
The  indictment  in  the  present  case  is  violative  of  the  prin- 
ciple enunciated  by  the  foregoing  authorities,  and  ought  to 
have  been  quashed. 

For  these  reasons  the  judgment  must  be  reversed;  and 
this  court  will  enter  such  judgment  as  the  circuit  court 
ought  to  have  rendered,  quashing  the  indictment  and  dis- 
charging the  plaintiff  in  error  from  further  prosecution 
thereunder. 

Reversed,. 


MCCLUNG  v.  FOLKES. 
(Richmond,  November  15,  1917.) 

Appeal  and  Error — Evidence — Conflict — Demwrrer. — Where  the 
evidence  was  conflicting,  no  exception  was  taken  to  the  granting 
or  refusing  of  instructions,  and  no  objection  is  made  in  the  ap- 
pellate court  to  the  ruling  of  the  trial  court  on  the  admission  or 
rejection  of  evidence,  the  plaintiff  in  error  is  in  the  appellate 
court  as  on  a  demurrer  to  the  evidence,  and  if  there  is  evidence 
to  support  the  verdict  and  the  court  is  unable  to  say  from  the 
record  that  manifest  injustice  has  been  done,  the  judgment  upon 
the  verdict  will  not  be  disturbed,  although  the  court,  if  on  the 
jury,  may  have  found  a  different  verdict. 

Costs — Code,  sec.  3545. — The  case  at  bar  is  controlled  by  section 
3545,  providing  that  "Except  where  it  is  otherwise  provided,  the 
party  for  whom  final  judgment  is  given  in  any  action  *  *  * 
whether  he  bo  plaintiff  or  defendant,  shall  recover  his  costs 
against  the  opposite  party. 

Error  to  Circuit  Court  Court  of  Highland  county. 

Affirmed. 
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Jos.  A.  Glasgow  and  John  M.  CoUwv,  for  the  plaintiff  in 
error. 

Curry  &  Cvrrry,  Timberlake  &  Nelson  and  Andrew  L. 
Jones,  for  the  defendant  in  error. 

Burks,  J. : 

C.  C.  Folkes  was  the  owner  of  several  tracts  of  land  in 
Highland  county,  Virginia,  and,  desiring  to  correct  uncer- 
ranties  or  mistakes  in  the  boundaries  thereof,  applied  to  the 
circuit  court  of  said  county  for  an  inclusive  survey  thereof. 
Code,  sections  2337-2360.  A  caveat  to  prevent  him  from 
obtaining  a  new  grant  upon  a  re-survey  of  his  lands  was 
filed  by  L.  M.  McClung.  Thereupon  the  court  proceeded  in 
a  summary  way,  without  pleadings,  with  the  aid  of  a  jury, 
to  ascertain  the  material  facts  not  agreed  by  the  parties 
as  provided  by  section  2330  of  the  Code.  The  jury  was 
sworn  to  try  the  following  issue  agreed  upon  by  the  par- 
ties: 

"Has  the  plaintiff  a  better  right  than  the  defendant  to 
the  land  mentioned  in  the  plaintiff's  caveat,  or  to  any  part 
of  said  land?  If  the  jury  finds  that  the  plaintiff  has  a  bet- 
ter right  to  the  whole  of  said  land  they  will  say  so.  If  the 
jury  find  the  plaintiff  has  not  the  better  right  to  the  whole 
of  said  land,  they  will  say  so.  If  the  jury  find  that  the 
plaintiff  has  not  the  better  right  to  the  whole  of  the  said 
land,  but  has  the  better  right  to  a  part  of  said  land,  they 
will  say  so  and  state  in  their  verdict  to  what  part  of  the 
land  the  plaintiff  has  such  better  right.  If  the  jury  find 
that  the  plaintiff  has  not  the  better  right  to  said  land,  or 
any  part  of  the  same,  they  will  say  so." 

Upon  the  trial  of  this  issue,  the  caveator,  McClung,  was 
the  plaintiff,  and  the  caveatee,  Folkes,  was  the  defendant. 
There  were  two  trials  and  a  mistrial  of  this  issue,  but  for 
convenience  we  will  speak  of  all  of  them  as  trials.  At  the 
first  trial  there  was  a  verdict  for  the  defendant,  which  the 
court  set  aside  on  the  motion  of  the  plaintiff,  because  con- 
trary to  the  evidence,  and  the  defendant  excepted.    At  the 
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second  trial  there  was  a  hung  jury.  At  the  third  trial  there 
was  again  a  verdict  for  the  defendant,  which  the  court  re- 
fused to  set  aside  at  the  instance  of  the  plaintiff,  but  en- 
tered judgment  thereon  for  the  defendant,  and  to  this  ac- 
tion of  the  trial  court  the  plaintiff  excepted,  and  brings  the 
case  here  for  review. 

During  the  progress  of  the  last  trial,  the  defendant 
claimed  that  since  the  first  trial  he  had  discovered  errors 
in  the  corners  and  lines  sought  to  be  established  on  the 
first  trial,  and  offered  a  new  map  and  evidence  to  show  dif- 
ferent corners  and  lines  from  those  set  up  at  the  first  trial 
The  plaintiff  objected  to  this  departure  from  the  case  as 
made  on  the  first  trial  and  as  shown  by  the  map  filed  with 
the  application  for  the  inclusive  survey,  and  the  court  re- 
fused to  receive  the  map  and  evidence  unless  the  defendant 
would  waive  his  bill  of  exception  to  the  actum  of  the  court 
In  setting  aside  the  first  verdict;  the  court  being  of  opinion 
that  the  defendant  should  not  be  allowed  to  insist  that  the 
first  verdict  was  right  and  then  offer  evidence  to  show  that 
it  was  wrong.  The  defendant  waived  his  exception  under 
protest,  and  excepted  to  the  action  of  the  court  in  compell- 
ing him  to  make  such  waiver.  This  action  of  the  trial  court 
is  assigned  as  error  by  the  defendant  in  error,  but  in  the 
view  we  take  of  the  case  it  will  be  unnecessary  to  pass  on 
it.  Both  verdicts  were  in  favor  of  the  defendant,  and  he 
is  in  this  court  now  vigorously  insisting  on  the  correctness 
of  the  last  verdict,  and  asking  tfiat  the  judgment  on  the 
last  verdict  be  affirmed.  As  we  are  of  opinion  that  he  is 
right  in  his  contention  that  the  judgment  should  be  affirm- 
ed, he  could  not  have  been  hurt  by  his  waiver  though  in- 
voluntarily made. 

There  was  much  evidence  taken  in  the  case  on  both  sides, 
and  it  is  of  a  highly  conflicting  nature.  In  addition  to  the 
testimony  of  numerous  other  witnesses,  several  surveyors 
were  introduced  by  each  party  whose  testimony  conflicted, 
and  a  number  of  maps  or  bhie  prints  showing  points  of  con- 
*©versy  were  also  received  in  evidence.    There  was  alas 
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introduced  a  large  quantity  of  documentary  evidence.  Sev- 
eral trees  also,  alleged  to  be  corners,  were  blocked  and 
brought  into  court,  and  their  annulations  were  painted  out 
by  the  witnesses,  and  finally  the  jury  were  taken  upon  the 
ground  and  given  a  view  of  the  points  in  controversy. 
While  there  was  this  great  volume  of  evidence  relating  to 
the  issue  submitted  to  the  jury,  the  parties  finally  narrowed 
the  issue  between  them  to  a  single  point,  and  each  of  them 
staked  the  fate  of  the  case  on  whether  the  corner  of  one  of 
the  tracts  was  at  a  point  which  we  may  call  A,  or  at  a  point 
which  we  may  call  B.  At  the  request  of  the  plaintiff,  and 
without  objection  from  the  defendant,  the  court  instructed 
the  jury  that  if  they  believed  the  corner  was  at  A,  they 
should  find  for  the  plaintiff,  and  at  the  request  of  the  de- 
fendant, without  objection  from  the  plaintiff,  they  were 
instructed  that  if  they  believed  the  corner  was  at  B,  they 
should  find  for  the  defendant  Other  instructions  were 
given  at  the  instance  of  each  of  the  parties  without  objec- 
tion from  the  other.  Under  these  circumstances,  the  jury 
found  for  the  defendant,  and  we  cannot  disturb  their  ver- 
dict 

No  exception  was  taken  to  the  granting  or  refusing  of 
instructions,  and  no  objection  is  made  here  to  the  ruling 
of  the  trial  court  on  the  admission  or  rejection  of  evidence. 
The  sole  errors  assigned  are  the  refusal  of  the  court  to  set 
aside  the  verdict  as  contrary  to  the  evidence,  and  the  judg- 
ment against  the  plaintiff  for  the  entire  costs  of  the  litiga- 
tion. The  plaintiff  is  here  as  on  a  demurrer  to  the  evi- 
dence, and  we  are  unable  to  say  that  the  verdict  is  without 
evidence  to  support  it.  Counsel  for  the  plaintiff  in  error 
have  very  ably  argued  to  show  that  certain  evidence  of- 
fered by  the  plaintiff  in  the  nature  of  admissions  was  con- 
clusive in  his  favor,  and  that  no  evidence  to  the  contrary 
should  be  heard,  and  have  offered  authority  to  support  their 
contention,  but  evidence  to  the  contrary  was  freely  offered 
and  received  without  objection  in  the  trial  court,  and  we 
ramnot  now  disturb  its  judgment    Upon  the  evidence  as  it 
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appears  in  cold  print,  we  think,  if  on  the  jury,  we  would 
have  found  a  different  verdict,  but  this  is  not  sufficient.  We 
are  unable  to  say  from  the  record  that  manifest  injustice 
lias  been  done,  or  that  the  verdict  is  without  evidence  to 
support  it.  Jackson  V.  Wickkam,  112  Va.  128,  5  Va.  App. 
44;  Blair  &  Hoge  V.  Wilson,  28  Gratt.  (69  Va.)  165. 

At  the  second  trial,  the  defendant  entered  a  disclaimer 
as  to  about  one  acre  of  the  land  in  controversy.    It  is  in- 
sisted by  counsel  for  the  plaintiff  in  error  that  he  should 
have  recovered  his  costs  up  to  that  time,  and  that  the  trial 
court  erred  in  entering  judgment  against  him  for  the  whole 
cost  of  the  litigation.    He  refused  to  accept  the  disclaimer 
in  satisfaction  of  his  demand,  and  it  is  manifest  that  the 
land  disclaimed  was  but  a  very  small  part  of  the  subject 
of  litigation.     Several  cases  are  cited  by  counsel  for  the 
plaintiff  in  error  to  sustain  his  contention,  but  it  is  unneces- 
sary to  review  them:  because  they  appear  to  be  either  con- 
trolled by  local  statutes,  or  to  be  cases  where  the  parties 
disclaimed  all  interest  in  the  whole  subject  of  litigation. 
More  especially,  however,  we  regard  the  question  in  the  in- 
stant case  as  controlled  by  section  3545  of  the  Code,  which 
provides  that,  "Except  where  it  is  otherwise  provided,  the 
party  for  whom  final  judgment  is  given  in  any  action,  or 
in  a  motion  for  judgment  for  money,  whether  he  be  plain- 
tiff or  defendant,  shall  recover  his  costs  against  the  op- 
posite party ;  *  *  *" 

The  judgment  of  the  circuit  court  should,  therefore,  be 
affirmed. 

Affirmed* 


NEW  IDEA  SPREADER  COMPANY  v.  H.  M.  ROGERS  &  SONS. 

(Richmond,  November  15,  1917.) 

1.  Set-off — Recoupment — Notice  of  Nature — Code,  sees.  3298,  8299.— 
Where  a  plea  alleged  facts  from  which  the  conclusion  necessarily 
followed  that  the  contract,  out  of  the  breach  of  which  arose  the 
set-off  claimed,  was  a  separate  and  distinct  contract  from  that 
or  those  under  which  the  indebtedness  sued  for  by  plaintiffs 
arose:  Held,  that  the  plea  put  in  issue  the  set-off  claimed  under 
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section  3298  of  the  Code;  and,  further,  that  it  was  sufficient  to 
describo  the  nature  of  the  set-off  claimed,  as  required  by  the 
statute.  ,     m 

2.  Idem— Particulars  of  Claim—Code,  sec.  3249.— The  remedy  for  ob- 

taining further  particulars  of  a  claim  of  set-off  is  by  motion  for 
a  bill  of  particulars,  under  section  3249  of  the  Code,  not  by  ob- 
jection to  the  plea. 

3.  Idem — Loss  of  Profits — Breach  of  Contract. — Where  the  damages 

(in  this  case  loss  of  profits  from  breach  of  contract)  are  to  be 
assessed  upon  pecuniary  demands  and  are  determinable  by  com- 
putation or  calculation  from  data  supplied  by  the  evidence,  they 
are  so  far  liquidated  that  they  may  be  set-off  under  section  8298. 

Error  to  Circuit  Court  of  Augusta  county. 

Affirmed. 

A.  C.  Gordon  and  Jos.  A.  Glasgow,  for  the  plaintiff  in 
error. 

L.  Trams  White*  Timberlake  &  Nelson,  and  Carter  Brax- 
ton, for  the  defendants  in  error. 

STATEMENT  OF  THE  CASE  AND  FACTS. 

This  is  an  action  at  law  by  the  plaintiff  in  error,  a  part- 
nership, against  the  defendants  in  error,  also  a  partner- 
ship, in  which  the  former  (hereinafter  referred  to  as  de- 
fendants) sought  to  recover  of  the  latter  (hereinafter  re- 
ferred to  as  plaintiffs)  the  sum  of  $485.27,  with  interest 
from  August  1,  1915,  for  certain  goods  sold  and  furnished 
by  plaintiffs  to  defendants. 

The  indebtedness  referred  to  arose  under  a  contract  or 
contracts  existing  between  plaintiffs  and  defendants  prior 
to  the  year  1915. 

There  is  no  controversy  as  to  this  indebtedness  of  de- 
fendants to  plaintiffs.  It  is  admitted  by  defendants,  but 
the  latter,  by  way  of  confession  and  avoidance,  filed  in  the 
case  several  special  pleas.  In  the  view  we  take  of  the  case 
it  is  deemed  sufficient  here  to  say  in  reference  to  such  pleas 
(without  considering  any  of  the  other  pleas  therein),  that 
plea  No.  4,  filed  May  11,  1916,  with  the  general  replication 
thereto,  put  in  issue  certain  claims  to  set-off  by  the  defend- 
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ants  under  Sec.  3298  of  the  Code  of  Virginia,  aggregating 
the  sum  of  $1,000.00  consisting  of  certain  losses  of  profits. 

The  Evidence. 

There  is  much  conflict  in  the  evidence  in  the  case.  Wfe 
do  not  feel  that  a  review  of  all  of  it  in  detail  would  serve 
any  useful  purpose.  It  is  deemed  sufficient  to  point  out  the 
material  evidence  on  the  following  points: 

The  testimony  for  the  plaintiffs  in  effect  admits  that 
during  the  years  1913  and  1914  the  defendants  acted  as 
agents  for  the  plaintiffs  in  a  certain  territory  under  a  num- 
ber of  sales  contracts,  under  which  the  defendants  were  ex- 
pected to  press  the  business  of  retail  sales  and  were  to  or- 
der from  time  to  time  goods  at  wholesale  prices  from  plain- 
tiffs; for  all  of  which  goods  ordered,  however,  defendants 
were  outright  purchasers  and  absolutely  bound  to  make 
payment  therefor  to  the  plaintiffs  at  certain  wholesale 
prices;  but  for  retail  sale  of  such  goods  at  retail  prices 
fixed  by  plaintiffs,  defendants  had  the  exclusive  right  of 
sale  in  said  territory  so  long  as  they  might  have  on  hand 
unsold  any  goods  ordered  by  them  and  furnished  by  plain- 
tiffs, the  plaintiffs  agreeing  that  they  would  not  contract 
with  any  other  agent  or  sell  goods  to  any  other  agent  or 
other  person  in  such  territory  so  long  as  defendants  might 
have  unsold  goods  on  hand  as  aforesaid.  That  the  profits 
of  defendants  consisted  in  the  difference  between  said 
wholesale  prices  and  retail  prices,  less  the  expense  of  time 
and  omney  outlay  by  defendants  necessary  to  make  said 
retail  sales.  That  plaintiffs  knew  that  defendants  expected 
to  continue  selling  their  goods  ni  the  same  way  in  1915 ;  but 
did  not  notify  or  intimate  to  the  defendants  that  they  (the 
plaintiffs)  would  not  allow  them  to  do  so,  until  in  May, 
1915,  afer  defendants  had  acted  up  to  that  time  upon  an 
express  agreement  with  plaintiffs  made,  as  defendants* 
evidence  shows,  on  January  20,  1915,  as  will  be  presently 
mentioned. 
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The  precise  point  of  difference  between  the  plaintiffs 
and  defendants  as  disclosed  by  the  evidence  in  the  case  is 

this: 

(a)  The  evidence  for  the  plaintiffs  is  to  the  effect  that 
the  defendants'  exclusive  right  to  sell  said  goods  in  said 
territory  ended  when  they  sold  out  all  goods  they  had  on 
band  at  any  given  time,  if  the  plaintiffs  in  the  meanwhile 
had  not  accepted  and  agreed  to  fill  other  orders  from  de- 
fendants for  other  goods.  That  as  a  matter  of  fact  the 
contracts  existing  between  plaintiffs  and  defendants  dur- 
ing the  years  1913  and  1914  did  not  bind  plaintiffs  to  fill 
any  orders  from  defendants  except  what  they  chose  to  fill. 
That  each  order  stood  alone  and  formed  the  basis  of  a  sepa- 
rate and  distinct  contract.  That  in  1913  and  1914  the  con- 
tracts as  to  each  order,  giving  exclusive  right  tQ  sell  the 
goods  covered  by  the  order  in  said  territory,  ended  when 
all  such  goods  were  sold;  that  as  to  1915,  no  order  was 
ever  given  during  that  year  by  4efendants  for  goods.  That 
if  such  order  had  been  given,  plaintiffs  never  agreed  to  ac- 
cept or  fill  it;  that  there  was  no  obligation  on  them  to  ac- 
cept or  fill  any  such  order  in  1915,  and  that  all  of  the  goods 
plaintiffs  sold  and  furnished  to  defendants  in  1913  and 
1914  had  been  sold  by  defendants  by  March  1915,  and  be- 
fore plaintiffs  contracted  with  another  agent  in  1915  in 
said  territory;  and  that  plaintiffs  contracted  with  such 
other  agent  because  they  were  dissatisfied  with  defendants 
as  agents  because  of  their  slowness  in  paying  the  amounts 
due  by  them  and  thgir  lack  of  financial  strength. 

(b)  The  evidence  for  defendants  is  to  the  effect  also, 
that  during  1913  and  1914  each  order  given  by  them  stood 
alone  and  formed  the  basis  of  a  separate  and  distince  con- 
tract. That  the  contracts  in  1913  and  1914  as  to  each  or- 
der giving  exclusive  right  to  sell  the  goods  covered  by  the 
order  in  said  territory,  ended  when  all  such  goods  obtained 
by  each  respective  order  were  sold.  But  that  on  January 
20,  1915,  before  the  goods  sold  by  plaintiffs  to  defendants 
in  1914  were  sold  out,  the  plaintiffs,  by  their  Eastern  Man- 
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ager,  acting  within  the  scope  of  his  general  authority  as 
he  was  held  out  to  the  public  and  to  defendants  by  the  plain- 
tiffs, on  a  personal  visit  of  such  manager  to  the  defendants, 
assured  the  latter  that  if  they  would  expend  the  necessary 
time  and  incur  the  necessary  expense  of  making  a  special 
canvass  of  said  territory  to  press  the  retail  sales  of  said 
goods  during  the  year  1915,  that  plaintiffs  would  fill  all  or- 
ders defendants  might  in  1915  give  for  goods,  at  certain 
wholesale  prices  (the  retail  prices  being  also  fixed  as  afore- 
said), and  that  defendants  should  have  the  exclusive  right 
to  sell  the  goods  of  the  plaintiffs  in  said  territory  so  long 
as  they  might  have  on  hand  unsold  goods  so  bought.  That 
defendants  were  directed  by  such  manager  to  order  such 
goods  in  1915  through  the  travelling  salesman  of  plaintiffs 
when  defendants  were  ready  for  the  goods  to  be  shipped. 
That  the  said  manager  complimented  the  defendants  on 
their  excellent  record  as  agents  of  plaintiffs;  expressed 
more  than  satisfaction  with  them  as  such  and  urged  them 
to  greater  exertions  in  efforts  to  make  sales  of  said  goods 
in  1915 ;  nor  did  the  plaintiffs  in  any  way  intimate  to  de- 
fendants any  dissatisfaction  with  them  as  agents.  That 
accordingly  defendants  made  special  efforts  to  make  retail 
sale  of  said  goods  in  the  winter  and  spring  following  said 
assurance  on  January  20,  1915;  that  they  expended  a  great 
deal  of  time  and  some  money  in  expenses  in  canvassing 
said  territory ;  that  in  the  progress  of  such  canvassing  they 
ordered  of  the  plaintiffs  through  said  travelling  agent,  as 
directed  by  said  manager  of  plaintiffs*,  a  car  load  of  said 
goods,  consisting  of  fifteen  manure  spreaders;  that  de- 
fendants continued  to  canvass  said  territory,  with  the 
further  expenditure  of  time  and  money  aforesaid  and  made 
retail  sales,  or,  if  they  could  have  obtained  delivery  from 
plaintiffs  as  per  said  agreement,  would  have  m£de  retail 
sales  of  a  total  of  twenty-six  of  said  spreaders  at  the  retail 
prices  aforesaid,  before  they  had  any  intimation  that  the 
orders  they  might  place  therefor  would  not  be  filled  by 
plaintiffs.    That  at  this  time,  in  May  1915,  after  they  had 
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made  or  practically  made  said  retail  sales,  the  plaintiffs 
refused  to  fill,  and  did  not  thereafter  fill,  said  order  for  said 
car  load  of  spreaders;  declined  to  ship  any  of  such  goods  to 
defendants,  contracted  with  another  agent  in  said  terri- 
tory and  shipped  to  him  the  car  load  of  goods  which  de- 
fendants had  ordered  and  expected  to  receive  and  followed 
that  by  shipments  of  other  carloads  of  goods  to  such  new 
agent.  That  all  the  expenditure  of  time  and  money  which 
defendants  had  to  make  in  order  to  consulate  said  retail 
sales  in  1915,  had  been  made  by  defendants  before  said 
breach  of  contract  on  the  part  of  plaintiffs,  except  the  de- 
livery of  a  few  of  such  spreaders  which  defendants  had  un- 
dertaken to  deliver  across  country;  that  the  profit  afore- 
said to  defendants  on  each  of  said  twenty-six  spreaders 
sold  or  practically  sold  by  them  was  $19.00  after  deduction 
from  the  gross  profit  the  expense  of  delivery  of  those  of 
them  which  had  to  be  delivered  by  defendants  across  coun- 
try, as  aforesaid ;  that  by  the  simple  calculation  or  compu- 
tation consisting  of  multiplying  $19.00  by  26,  the  amount  of 
aggregate  profit  earned  by  defendants  would  be  ascertained 
to  be  $507.00  or  $21.73  in  excess  of  said  $485.27  sued  for  by 
plaintiffs. 

Such  in  brief  is  a  summary  of  the  evidence  and  of  the 
conflict  therein  on  material  points. 

The  Facts. 

There  was  a  trial  by  jury  and  a  verdict  for  defendants 
for  the  sum  of  $8.00. 

Under  the  rule  on  the  subject  applicable  in  this  court  the 
facts  of  the  case  must  be  considered  by  us  to  have  been  in 
accordance  with  the  evidence  as  above  outlined,  with  the 
omission  of  the  evidence  for  plaintiffs  in  conflict  therewith 
noted  in  paragraph  (a)  above. 

Sims,  J.,  after  making  the  foregoing  statement^  delivered 
the  opinion  of  the  court,  as  follows: 
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The  following  questions  raised  by  the  assignments  of  er- 
ror in  the  case  will  be  considered  and  passed  upon  in  their 
order  as  stated  below. 

1.  Did  special  plea  No.  4  put  the  set-off  claimed  by  de- 
fendants in  issue  under  Sec.  3298  of  Code  of  Va.  (the  stat- 
ute of  set-off  in  Virginia),  or  under  Sec.  3299  of  the  Code 
of  Va.  (the  statute  of  recoupment  in  Virginia)  ? 

This  plea  states,  with  respect  to  the  set-off  claimed,  that 
"the  said  defendants  are  willing  and  hereby  offer,  in  pur- 
suance of  the  statute  in  *uch  case  made  and  provided,  to  set- 
off and  allow  the  same  against  the  said  sum  of  money  sup- 
posed to  be  due  and  payable  by  the  said  defendants  as  de- 
manded in  the  notice  in  this  suitf ' 

The  plea  sets  out  in  totidem  verbis  the  stipulation  in 
writing  subject  to  which  all  the  orders  for  goods  were 
given,  which  were  given  by  defendants,  for  the  year  1913. 
These  stipulations  were  parts  of  the  plea  and  showed  on 
the  face  of  it  that  each  order  given  by  defendants  for  1913 
stood  alone  and  formed  the  basis  of  a  separate  and  distinct 
contract  with  plaintiffs.  That  these  contracts  for  1913,  as 
to  each  order  giving  exclusive  right  to  sell  the  goods  cov- 
ered by  the  order  in  certain  specified  territory,  ended  when 
all  the  goods  obtained  by  each  respective  order  were  sold. 
Therefore  the  ensuing  allegations  in  the  plea  to  the  effect 
that  the  contract  between  plaintiffs  and  defendants  exist- 
ing in  the  summer  of  1915,  which  was  then  broken  by  plain- 
tiffs, was  "upon  the  same  basis  and  conditions  as  are  set- 
out"  in  said  stipulations,  alleged  facts  from  which  the  con- 
clusion necessarily  followed  that  the  contract,  out  of  the 
breach  of  which  arose  the  setoff  claimed  was  a  separate 
and  distinct  contract  from  that  or  those  under  which  the 
indebtedness  sued  for  by  plaintiffs  arose. 

We  are  therefore  of  opinion  that  the  special  plea  under 
consideration  put  in  issue  the  set-off  claimed  by  defendants 
under  Sec.  3298  aforesaid. 
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2.  Did  special  plea  No.  4  describe  the  set-off  claimed  by 
defendants  so  "as  to  give  the  plaintiffs  notice  of  its  nature" 
as  required  by  Sec.  3298  aforesaid? 

Such  plea  alleged  that  in  "the  summer  of  1915  *  *  * 
without  notice  to  the  defendants  and  without  cause,  it  (the 
plaintiffs)  sold  a  large  amount  of  goods,  it  had  promised 
and  agreed  to  sell  exclusively  to  defendants,  to  other  par- 
ties, to-wit,  to  E.  F.  Carpenter  and  others,  contrary  to  the 
terms  of  said  contract  with  defendants.  And  the  said  de- 
fendants further  say  that  having  made  and  entered  into 
said  contracts  with  plaintiffs,  they  devoted  much  time  and 
labor  to  selling  the  machinery  mentioned  in  said  contract 
and  in  advertising  same  and  had  agreed  to  sell  and  deliver 
a  large  amount  of  said  machinery  to  customers,  and  had 
secured  f rqm  their  customers  the  promise  to  buy  said  ma- 
chinery from  defendants  and  the  profits  to  defendants  from 
the  machinery  sold  as  aforesaid  by  themi  to  their  customers 
would  have  amounted  to  the  sum  of  at  least  one  thousand 
dollars.  But  the  said  defendants  further  say  that  the  plain, 
tiffs  disregarded  its  said  contract  with  defendants,  sold  its 
said  machinery  to  other  parties  than  defendants  in  the  ter- 
ritory mentioned  in  said  contract,  and  refused  to  sell  to  de- 
fendants, so  that  the  defendants  were  unable  to  deliver  the 
machinery  sold  as  aforesaid  to  their  customers,  and  to  their 
customers  who  had  agreed  to  buy  said  machinery  from  said 
defendants,  so  that  defendants  were  caused  by  the  plain- 
tiffs to  lose  all  the  profits  that  they  would  have  made  had 
the  plaintiffs  complied  with  its  said  contract." 

These  allegations  clearly  describe  the  set-off  as  consist- 
ing of  loss  of  profits  and  set  forth  how  and  from  what  cause 
the  loss  of  profits  occurred.  It  is  not  perceived  how  it 
could  haye  described  the  nature  of  the  setoff  more  clearly. 
It  might  have  gone  more  into  particulars  as  to  the  several 
items  of  loss  of  profits,  such  as  giving  the  names  of  the 
customers  referred  to,  on  loss  of  sales  to  whom  the  loss  of 
profits  alleged  occurred,  but  this  would  have  added  nothin^ 
to  the  description  of  the  nature  of  the  set-off  claimed.    T 
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plea  therefore  was  sufficient  to  describe  the  nature  of  the 
set-off  claimed  by  defendants  as  required  by  the  statute, 
Sec.  3298  aforesaid. 

The  remedy  of  the  plaintiffs  to  obtain  further  particulars 
of  the  claim  was  by  motion  for  a  bill  of  particulars  under 
Sec.  3249  of  the  Code  of  Virginia,  not  by  objection  to  the 
plea.    They  made  no  such  motion. 

3.  Was  there  in  the  instant  case  a  meeting  of  the  minds 
of  the  plaintiffs  and  defendants  in  1915  upon  a  contract  by 
which  the  plaintiffs  agreed  and  bound  themselves  to  sell 
and  deliver  to  the  defendants  such  number  of  spreaders  as 
defendants  might  make  retail  sale  of  and  order  of  plaintiffs 
in  that  year?  And  was  there  any  binding  obligation  on  the 
part  of  the  defendants  to  take  and  pay  for  such  spreaders, 
so  as  to  create  a  mutuality  of  obligation  in  the  premises? 

It  seems  clear  that  the  assurances  of  the  plaintiffs  to  the 
defendants  and  the  action  of  defendants  upon  and  in  ao 
cordance  with  the  condition  of  such  assurances,  all  as  set 
forth  in  paragraph  (b)  of  the  statement  of  the  evidence 
above,  and  the  order  by  the  defendants  of  a  carload  of 
spreaders,  and  the  further  action  of  defendants  in  efforts 
to  make  retail  sales  of  additional  spreaders,  evidenced  a 
meeting  of  the  minds  of  the  parties  upon  a  contract  such  as 
is  covered  by  the  question  under  consideration.  That  the 
order  aforesaid  created  a  binding  obligation  on  the  part 
of  the  defendants  to  take  and  pay  for  the  spreaders  in  ques- 
tion to  the  extent  of  the  car-load  of  fifteen  spreaders  there 
can  be  no  doubt;  and  it  is  further  true  that  the  refusal  of 
the  plaintiffs  to  ship  those  and  any  other  spreaders  what- 
soever, under  a  well  settled  rule  of  law,  relieved  the  de- 
fendants of  the  need  to  go  through  the  useless  performance 
of  in  fact  giving  any  further  order. 

The  question  3,  under  consideration  must,  therefore,  be 
answered  in  the  affirmative. 

4.  Was  the  loss  Af  profit  by  defendants,  on  the  sales  of 
the  twenty-six  spreaders,  which  they  in  effect  made,  be- 
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fore  the  breach  by  the  plaintiffs  of  the  contract  referred  to 
in  question  3  above,  such  damage  as  could  be  setoff  under 
section  3298  of  the  Code  of  Virginia? 

This  statute,  so  far  as  material,  is  as  follows : 

"In  a  suit  for  any  debt,  the  defendant  may  in  the  trial 
prove  and  have  allowed  against  such  debt,  any  set-off  which 
is  so  described  in  his  plea  as  to  give  the  plaintiff  notice 
of  its  nature,  but  not  otherwise.  *  *  *" 

This  statute  has  been  liberally  construed  in  furtherance 
of  its  obvious  policy  which  is  to  prevent  a  multiplicity  of 
suits  and  as  far  as  may  conveniently  be  done  to  effectuate 
in  one  action  complete  justice  between  the  parties.  Allen 
V.  Hart,  18  Gratt.  722,  729. 

It  is  true  that  if  the  amount  of  the  claim  of  the  defen- 
dants is  so  unliquidated  that  it  cannot  be  ascertained  by 
computation  or  calculation  from  definite  data  supplied  by 
the  evidence,  and  lies  in  mere  opinion,  "as  for  instance, 
damages  for  not  using  a  farm  in  a  workmanlike  manner; 
for  not  building  a  house  in  a  good  and  sufficient  manner; 
on  a  warranty  for  the  sale  of  a  horse ;  for  not  skillfully 
amputating  a  limb;  for  carelessly  upsetting  a  stage,  by 
which  a  bone  is  broken ;  for  not  making  repairs  to  a  dwell- 
ing house;  for  unskillfully  working;  raw  materials  into  a 
fabric ;  and  other  cases  of  like  character,  where  the  amount 
to  be  settled  rests  in  the  discretion,  judgment  or  opinion  of 
the  jury,"  such  claim  cannot  be  set-off  under  such  statute. 
Tidewater  Qmrry  Co.  y.  Scott,  105  Va.  160,  162,  quoting 
from  Butt  V.  Collins,  13  Wend.  (N.  Y.)  139.  But  where  the 
damages  are  to  be  assessed  upon  pecuniary  demands  and 
are  determinable  by  computation  or  calculation  from  data 
supplied  by  the  eivdence,'  they  are  so  far  liquidated  that 
they  may  be  set-off  under  the  statute  in  question.  Rich- 
ardson Co.  V.  Whiting,  116  Va.  490,  493,  9  Va.  App.  386; 
Tidewater  Quarry  Co.  v.  Scott,  supra,  at  pp.  162-4 ;  United 
Cig.  &c.  Co.  V.  Brown,  119  Va.  813,  12  Va.  App.  528. 

The  case  of  United  Cigarette,  etc.,  Co.  v.  Brown,  supra,  in- 
volved in  principle  the  same  question  as  that  now  under 


Digitized  by 


Google 


56  15  Virginia  Apfeaub. 

consideration  in  the  instant  case.  In  that  case  the  appel- 
lant had  the  exclusive  right  under  contract  with  appellee 
to  supply  the  demand  for  certain  machines  in  certain  terri- 
tory, in  violation  of  this  right  appellee  sold  a  certain  num- 
ber of  such  machines  in  such  territory,  whereby  appellant 
lost  the  profit  he  otherwise  would  have  made  on  such  ma- 
chines so  sold.  This  court  in  that  case  held  that  "the 
amount  to  which  appellant  thereby  became  entitled  is  sim- 
ply a  onatter  of  subtraction  from  the  price  at  which  the  ma- 
chines were  sold,  the  price  which  appellant  was  to  have  paid 
for  them,"  and  that  such  lost  profit  was  such  a  set-off  as 
could  and  should  be  allowed  under  said  Sec.  3298. 

The  question  4  under  consideration  must  therefore  be  an- 
swered in  the  affirmative. 

5.  Were  defendants  entitled  to  set-off  the  full  amount  of 
$19.50  profit  on  each  spreader,  the  actual  consummation  of 
the  retail  sale  which  was  prevented  by  the  breach  of  con- 
tract of  plaintiffs  in  not  selling  and  delivering  same  to  de- 
fendants as  agreed? 

It  is  true  that  such  $19.50  was  not  net  profit  to  the  de- 
fendants on  each  of  such  spreaders.  They  had  to  incur  the 
expenditure  of  the  time  and  of  some  money  in  expense  in 
advertising  and  in  canvassing  to  make  such  sales.  But  such 
expenditure  of  time  and  money  had  been  all  made  before 
the  breach  of  contract  on  the  part  of  the  plaintiffs  was 
known  to  defendants.  The  defendants,  therefore,  at  the 
time  they  learned  of  the  breach  of  contract,  had  earned  the 
whole  $19.50  of  profit  on  each  of  such  spreaders.  Hence 
the  defendants  were  entitled  to  set-off  such  full  amount  of 
profit  on  each  spreader  mentioned  in  the  question  we  have 
under  consideration. 

It  is  not  a  case  where  a  breach  of  contract  occurs  before 
the  party  thereto  claiming  damages  for  its  breach  has  fully 
performed  the  contract  on  his  part.  In  such  case  indeed 
the  latter  party  must,  as  a  general  rule,  as  soon  as  he 
knows  of  such  breach  of  contract,  minimize  his  damages  by 
engaging  in  other  employment,  if  he  can  obtain  it,  and  not 
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persist  in  thereafter  continuing,  in  order  to  aggravate  his 
damages,  in  a  course  of  conduct  which  can  under  the  cir- 
cumstances be  of  no  value  to  the  party  who  has  broken  the 
contract.  The  authorities  cited  for  plaintiffs  of  1  Clark  & 
Skyles  on  the  Law  of  Agency  830  and  1  Am.  &  Eng.  Enc 
of  Law  (2nd  Ed.)  1106  on  the  subject  under  consideration, 
have  reference  to  cases  such  as  next  above  referred  to.  They 
have  no  reference  to  such  a  case  as  that  before  us,  where 
the  profits  in  question  were  all  completely  earned  by  the  de- 
fendants before  they  knew  or  had  any  intimation  of  the 
breach  of  contract  on  the  part  of  the  plaintiffs. 

It  should  perhaps  be  again  noted  that,  as  has  been  above 
alluded  to,  any  and  all  expense  of  delivery  to  the  retail  pur- 
chasers of  the  spreaders  in  question,  had  they  been  shipped 
by  plaintiffs,  was  taken  care  of  in  the  prices  at  which  they 
were  offered  to  be  sold  by  defendants,  so  that  said  $19.50 
on  each  spreader  in  question  did  not  include  any  such  ex- 
pense. 

Therefore  question  5  under  consideration  must  aldo  be 
answered  in  the  affirmative. 

For  the  foregoing  reasons  we  find  no  error  in  the  judg- 
ment complained  of  and  it  will  be  affirmed. 

Affirmed. 


GOOD  r.  GOOD. 

(Richmond,  November  15,  1917.) 

Divorce — Desertion— Evidence. — Where  the  uneontroverted  and 
unimpeached  testimony  of  the  witnesses  for  the  plaintiff  sustain 
the  charge  of  wilful  desertion  by  defendant  for  a  period  of  less 
than  three  years,  without  sufficient  cause,  a  divorce  from  bed  and 
board  should  bo  granted. 

Appeal  from  Circuit  Court  of  Rockingham  county. 

Reversed. 

Charles  A.  Hammer,  for  the  appellant. 
(No  appearance  for  the  appellee.) 
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Whittle.  P. : 

This  is  a  suit  by  the  appellant  against  the  appellee  for  a 
divorce  from  bed  and  board,  for  the  wilful  desertion  of  the 
wife  by  the  husband  for  a  less  period  of  time  than  three 
years.  The  circuit  court  was  of  opinion  that  the  charge  of 
desertion  was  not  sustained;  and  that  the  evidence  indi- 
cated that  the  appellee  left  with  the  consent  and  approval 
of  appellant  and  her  father  and  mother,  if  not  under  ac- 
tual compulsion. 

We  cannot  concur  in  this  view  of  the  evidence.  To  the 
contrary,  we  think  the  charge  of  wilful  desertion  is  fully 
proved  by  the  uncontradicted  testimony  of  Arabella  Good, 
the  wife,  and  that  of  C.  H.  Baugher  and  Alice  Baugher,  her 
father  and  mother.  The  defendant,  so  far  as  the  record 
shows,  abandoned  his  wife  without  sufficient  cause  on  Au- 
gust 17,  1915,  and  this  suit  was  not  brought  until  May, 
1917.  He  departed,  taking  with  him  his  clothing,  and  tell- 
ing his  wife  that  he  was  going  away  and  did  not  want  to 
have  anything  more  to  do  with  her,  and  would  not  ask  her 
to  live  with  him  again.  The  only  reason  he  assigned  for  de- 
serting his  wife  was  that  she  had  contracted  an  account  in 
the  neighborhood  for  food  and  clothing.  "He  got  angry 
about  her  making  that  account,  and  said  she  bought  things 
she  did  not  need."  He  refused  to  pay  the  account,  which 
was  subsequently  paid  by  Mrs.  Baugher. 

Defendant  lived  in  the  same  county  with  the  plaintiff 
until  within  a  short  time  before  the  taking  of  the  deposi- 
tions in  the  case,  but  made  no  effort  to  communicate  with 
his  wife  by  word  or  letter,  and  has  since  removed  to  an- 
other county.  He  was  personally  served  with  process  in 
the  suit,  but  neither  appeared  nor  answered  the  bill,  nor  did 
he  introduce  any  evidence  in  his  own  behalf.  In  this  state 
of  the  case  we  do  not  feel  at  liberty  to  ignore  the  uncon- 
troverted  and  unimpeached  testimony  of  these  witnesses, 
all  of  whom  sustain  the  charge  in  the  bill  of  wilful  deser- 
tion. 
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For  these  reasons,  the  decree  complained  of  must  be  re- 
versed, and  this  court  will  enter  such  decree  as  the  circuit 
court  ought  to  have  made  granting  the  appellant,  Arabella 
Good,  a  divorce  from  bed  and  board  of  her  husband,  John 
P.  Good,  on  the  ground  of  desertion  for  less  than  three 
years. 

Reversed. 


GUM  v.  GUM. 

(Richmond,  November  15>  1917.) 

1.  Divorce — A  Mensa  et  Thoro — Property  Rights — Discretions-Col- 
lateral Inquiry — Code,  sec.  2263. — As  to  existing  property,  the 
court  has  a  right,  under  section  2263  of  the  Code,  to  settle  tne 
rights  of  each  party  in  respect  to  the  property  of  the  other,  and 
if  need  be  to  extinguish  them.  The  discretion  given  to  the  coutc 
by  this  statute  must  not  be  exercised  arbitrarily,  but  according 
to  law  and  established  principles  relating  to  the  subject,  and  an 
equitable  view  should  be  taken  of  all  the  circumstances  of  the 
case.  But  whether  or  not  the  discretion  was  properly  exercised, 
or  the  power  given  by  the  statute  properly  exerted,  are  questions 
that  are  concluded  by  the  decree  in  the  divorce  suit,  which  can- 
not be  inquired  into  in  a  collateral  proceeding. 

Appeal  from  Circuit  Court  of  Highland  county. 

Affirmed. 

Curry  &  Curry,  John  M.  Colaw  and  /.  H .  May,  for  the  ap- 
pellant. 

Timberlake  &  Nelson,  Edwin  B.  Jones  and  L.  Travis 
White,  for  the  appellee. 

Burks,  J. : 

Peter  Gum  obtained  a  divorce  a  mensa  et  thoro  from  his 
wife,  Mary  Etta  Gum,  by  a  decree  of  the  Circuit  Court  of 
Highland  county,  on  January  5,  1917,  which  decree,  so  far 
as  it  is  necessary  to  recite  it,  is  as  follows: 

"This  cause  came  on  this  day  to  be  again  and  finally  heard 
in  vacation  upon  the  papers  formerly  read  and  upon  the 
depositions  of  witnesses  taken  on  behalf  of  both  the  plain- 
tiff and  defendant— the  cause  having  been  submitted  to  the 
court  for  decision  at  the  last  term  upon  the  whole  record, 
and  was  argued  by  counsel. 
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"Upon  consideration  whereof,  it  appearing  to  the  court 
from  the  evidence  in  this  cause,  independently  of  any  ad- 
missions in  the  pleadings  or  otherwise,  that  the  defendant 
on  the  18th  day  of  August,  1911,  wilfully  and  without  any 
just  cause  therefor  deserted  and  abandoned  the  plaintiff, 
it  is  adjudged,  ordered  and  decreed  that  the  plaintiff  be 
granted  a  divorce  a  mema  et  thoro  from  the  defendant. 

"The  court  doth  further  adjudge,  order  and  decree  that 
the  marital  rights  of  each  party  to  this  suit  in  and  to  any 
property  owned  by  the  other  party  be  and  the  same  are 
hereby  extinguished." 

Peter  Gum  subsequently  died  on  the  13th  day  of  April, 
1916.  At  the  time  of  the  decree  above  mentioned  he  was 
the  owner  of  valuable  real  and  personal  property,  which  he 
continued  to  own  until  the  time  of  his  death.  In  July,  1916, 
the  said  Mary  Etta  Gum  instituted  this  suit  claiming  dower 
in  the  real  estate  of  the  said  Peter  Gum,  and  a  distributive 
share  of  his  personal  estate.  The  bill  alleges  that  he  owned 
no  other  real  and  personal  estate  at  the  time  of  his  death  ex- 
cept that  which  he  owned  at  the  time  of  the  divorce.  Sh6 
files  as  exhibits  with  her  bill  a  copy  of  the  bill  filed  in  the 
divorce  suit,  and  also  a  copy  of  the  final  decree  granting  the 
divorce  an  extract  from  which  has  been  hereinbefore  set 
forth.  No  other  portions  of  the  record  in  the  divorce  suit 
are  filed  or  introduced  into  the  cause.  In  referring  to  th* 
divorce  suit  in  the  present  bill  she  avers  that  "the  cause  wa* 
much  litigated,"  and  the  decree  aforesaid  shows  that  de- 
positions were  taken  "on  behalf  of  both  the  plaintiff  and 
defendant."  There  was  a  demurrer  to  the  bill  in  the  in- 
stant case  which  was  sustained,  and  from  the  decree  sus- 
taining said  demurrer  this  appeal  was  allowed. 

The  complainant  in  her  bill  avers  and  charges  "that  pro- 
vision in  the  aforesaid  decree  of  divorce  a  mensa  at  thoro, 
that  the  marital  rights  of  the  parties  to  the  said  suit  are 
extinguished,  does  not  operate  and  is  void  as  to  property 
that  the  said  Peter  Gum,  complainant's  husband,  owned  at 
the  date  of  said  decree,"  and  her  counsel,  in  their  reply 
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onef,  say:  "It  is  admitted  by  appellant  that  if  the  decree 
in  the  divorce  suit  annulled  her  contingent  rights  in  the  es- 
tate of  her  husband  that  then  the  instant  suit  cannot  J>e 
maintained  and  the  decree  appealed  from  must  be  affirmed." 
The  chief  inquiry,  therefore,  is  as  to  the  validity  of  the  de- 
cree in  the  divorce  suit. 

If  the  court  had  jurisdiction  of  the  parties  and  of  the 
subject  matter,  and  the  matter  decided  was  within  the  is- 
sues, then  there  can  be  no  question  as  to  the  conclusiveness 
of  the  judgment.  That  the  court  had  jurisdiction  of  the 
parties  in  this  case  cannot  be  doubted,  as  it  appears  from 
the  decree  in  the  divorce  suit  that  depositions  were  taken 
on  behalf  of  the  wife,  and  as  she  says  in  her  bill,  the  cause 
was  much  litigated.  Chapter  101  of  the  Code  gives  to  cir- 
cuit courts  the  most  complete  and  ample  jurisdiction  over 
the  whole  subject  of  divorce,  and  section  2263  expressly 
provides  that  the  court  may  not  only  grant  decrees  for  di- 
vorces but  "may  make  such  further  decree  as  it  shall  deem 
expedient  concerning  the  estate  #nd  maintenance  of  the 
parties  or  either  of  them."  It  cannot  be  doubted  from  an 
examination  of  the  various  sections  contained  in  chapter 
101  of  the  Code  that  the  court  had  complete  jurisdiction  of 
the  suit  for  divorce,  and  to  make  such  orders  concerning 
the  property  and  estate  of  either  as  it  might  deem  expedi- 
ent. It  is  said  by  counsel,  however,  that  the  question  of 
her  rights  in  the  property  of  her  husband  were  not  put  in 
issue  by  the  divorce  suit,  and  hence  that  the  decree  extin- 
guishing her  marital  rights  was  to  that  extent  a  void  de- 
cree. It  must  be  borne  in  mind  that  we  have  before  us 
nothing  of  the  procedings  in  the  divorce  suit  except  a  copy 
of  the  bill  and  the  final  decree.  The  final  decree  indicates 
that  the  cause  had  been  previously  heard,  as  it  begins  by 
saying:  "This  cause  came  on  this  day  to  be  again  and 
finally  heard."  Whether  or  not  the  defendant  filed  an  an- 
swer, or  what  defense  she  made,  or  what  the  proof  was 
does  not  appear,  nor  does  it  appear  whether  the  complain- 
ant, by  petition,  motion,  or  otherwise,  asked  for  a  decree 
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settling  the  property  rights  of  himself  and  wife.  As  none 
of  these  matters  appear  in  this  record,  it  must  be  presumed 
that  the  divorce  suit  was  regularly  and  properly  conducted, 
and  that  the  court  did  not  exceed  its  powers  in  making  the 
final  decree.  "There  is  no  principle  of  law  better  settled 
than  that  every  act  of  a  court  of  competent  jurisdiction 
shall  be  presumed  to  have  been  rightly  done  until  the  con- 
trary appears;  this  rule  applies  as  well  to  every  judgment 
or  decree  rendered  in  the  various  stages  of  their  proceed- 
ings, from  the  initiation  to  their  completion,  as  to  their  ad- 
judication that  the  plaintiff  has  a  right  of  action.  Every 
matter  adjudicated  becomes  a  part  of  their  record,  which 
thenceforth  proves  itself  without  referring  to  the  evidence 
on  which  it  has  been  adjudged."  Voorhees  V.  Bwnk  of  U.  S., 
10  Peters  449,  472. 

Jurisdiction  then  having  been  acquired  over  the  parties 
and  the  subject  matter,  every  presumption  is  made  in  favor 
of  the  legality  of  the  judgment  when  collaterally  assailed. 
We  have  no  means  of  ascertaining  what  proceedings  were 
had  in  the  divorce  suit,  except  as  shown  by  the  exhibits 
filed  with  the  bill  in  this  suit,  and  as  they  do  not  disclose 
any  defects  in  the  decree  which  would  render  it  void,  it  is 
presumed  to  be  valid. 

Whether  or  not  it  is  necessary,  in  a  suit  for  divorce,  for 
the  rights  of  either  party  in  the  property  of  the  other  to 
be  put  in  issue  by  the  pleadings  in  the  cause,  before  the 
court  can  "make  such  further  decree  as  it  shall  deem  ex- 
pedient concerning  the  estate  and  maintenance  of  the  par- 
ties or  either  of  them,"  it  is  unnecessary  to  decide.  Upon 
this  question  we  express  no  opinion. 

It  is  further  objected,  however,  that  the  decree  in  the 
divorce  suit  does  not  bar  the  appellant  from  asserting  her 
right  of  dower  and  to  a  distributive  share  of  the  personal 
property,  because  the  contingent  right  of  dower  in  the  real 
estate,  and  the  prospective  right  to  a  distributive  share  of 
the  personal  estate  are  not  estates,  and  the  statute  only  au- 
thorizes the  court  to  make  decrees  concerning  the  estate  of 
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the  parties  or  either  of  them.  While  contingent  right  of 
dower  is  not  technically  an  estate  but  is  a  mere  lien  or 
charge  which  may  be  released  or  relinquished,  it  is  still  a 
valuable  property  right,  and  we  do  not  doubt  that  the  stat- 
ute intended  to  confer  upon  the  court  the  right  not  only  to 
settle  the  status  of  the  parties,  but  the  future  rights  of 
each  in  the  property  of  the  other.  Under  the  provisions  of 
chapter  101,  the  court  has  ample  power  to  grant  to  the  wife 
suit  money,  im»intehance  pending  litigation,  support  for 
children,  alimony,  and  to  make  other  decrees  concerning 
the  estates  of  the  parties  deemed  expedient  by  the  court, 
and  nothing  is  more  common  than  to  charge  these  sums  of 
■  money  as  liens  on  the  property  of  the  husband.  Further- 
more, the  court  has  the  right  to  make  decrees  concerning 
the  estate  of  either  party,  and  in  the  instant  case  a  decree 
extinguishing  the  marital  rights  of  the  wife  in  her  hus- 
band's property  concerns  the  estate  of  the  husband  as  well 
as  the  contingent  rights  of  the  wife,  and  it  would  seem 
clear  from  the  very  language  of  section  2263  that  the  court 
had  this  power. 

At  common  law,  a  divorce  a  vinculo  could  only  be  granted 
by  the  courts  for  a  cause  existing  at  the  time  of  the  mar- 
riage, and  when  the  divorce  was  granted  for  such  cause  it 
avoided  ab  initio  the  property  rights  of  the  parties,  so  that 
there  was  neither  dower  nor  curtesy  in  property  then  exist- 
ing  or  thereafter  acquired,  and  divorces  for  supervening 
causes  could  only  be  granted  by  act  of  parliament,  which 
then  became  the  law  in  the  case.  In  Virginia,  where  the  di- 
vorce a  vinculo  determines  the  marriage  ab  initio,  no  mari- 
tal right  and  consequently  no  right  of  dower  or  curtesy  at- 
taches, but  where  it  is  avoided  for  a  supervening  cause,  and 
the  marriage  is  void  only  from  the  date  of  sentence,  it  is 
said  that,  in  the  absence  of  any  special  provision  in  the 
sentence  itself,  dower  and  curtesy  having  attached  already 
to  the  existing  property  of  the  parties  is  not  as  to  that 
properly  impaired  by  the  divorce.  As  to  divorces  a  mensa 
vt  thoro,  at  common  law  the  decree  had  no  effect  on  the 
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property  rights  of  the  parties,  as  there  was  no  dissolution 
of  the  bond  of  matrimony,  and  they  still  remained  husband 
and  wife ;  and  the  same  is  true  in  VirgSiSa  in  the  absence 
of  any  order  in  the  sentence  of  divorce,  unless  the  separa- 
tion is  made  perpetual,  and,  if,  in  a  divorce  a  mensa  et 
thoro,  the  separation  is  made  perpetual,  then  it  operates  like 
a  divorce  a  vinculo  in  respect  of  after  acquired  properly, 
barring  the  claim  of  dower  or  of  curtesy  as  to  such  prop- 
erty. 2  Minor's  Inst.  (2d  Ed.),  pages  119-120.  Section 
2263  of  the  Code,  however,  provides  that  whether  the  di- 
vorce be  from  the  bond  of  matrimony  or  from  bed  and 
board,  the  court  may  make  such  further  decree  as  it  shall 
deem  expedient  concerning  the  estate  and  maintenance  of 
the  parties,  so  that  while  the  decree  for  a  divorce  a  mensa 
et  thoro  does  not  affect  the  property  rights  of  the  parties 
if  it  is  silent  on  that  subject,  yet  the  court  may  make  such 
order  with  reference  thereto  as  to  it  shall  seem  expedient. 
There  does  not  seem  to  be  any  doubt  that,  as  to  existing 
propertyr-r-and  the  property  in  this  case  was  in  existence 
at  the  time  of  the  decree  for  the  divorce — the  court  has  a 
right  under  this  section  to  settle  the  rights  of  each  party  in 
respect  to  the  property  of  the  other,  and  if  need  be  to  ex- 
tinguish them.  In  the  instant  case,  the  decree  declares  that 
the  marital  rights  of  each  party  to  any  property  owned  by 
the  other,  be  and  the  same  are  hereby  extinguished.  We 
do  not  doubt  that  the  court  has  power  to  enter  such  a  de- 
cree in  a  divorce  suit  if  the  facts  justify  it 

It  is  true  that  the  discretion  given  to  the  court  by  this 
statute  must  not  be  exercised  arbitrarily,  but  the  court 
must  be  guided  by  law  and  established  principles  relating 
to  the  subject,  and  that  an  equitable  view  should  be  taken 
of  all  the  circumstances  of  the  case,  But  whether  or  not 
the  discretion  t  was  properly  exercised,  or  the  power  given 
by  the  statute  was  properly  exerted,  are  questions  that  are 
concluded  by  the  decree  in  the  divorce  suit,  which  cannot 
be  inquired  into  in  this  collateral  proceeding.  The  view  we 
have  taken  above  of  the  power  of  the  court  in  the  divorce 
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rait,  to  cut  off  ths  contingent  interest*  of  the  wife  in  her 
husband's  estate,  is  confirmed  by  the  opinion  of  the  court 
in  the  case  of  HarUgun  v.  Hartigcm,  (W.  Va.) ,  64  S.  E.  726. 
A  careful  reading  of  this  case  discloses  that  upon  this  ques- 
tion the  expression  of  opinion  of  the  court  is  a  dictum.  But 
whether  that  is  so  or  not  is  immaterial.  Without  regard- 
ing the  Case  as  at  all  controlling  in  the  instant  case,  we 
think  the  court  put  the  proper  construction  on  the  West 
Virginia  statute,  which  is  the  same  as  ours. 

We  hare  no  difficulty  in  arriving  at  the  conclusion  that 
the  decree  in  the  divorce  suit,  "that  the  marital  rights  of 
each  party  to  this  suit  in  and  to  any  property  owned  by  the 
other  party  be  and  the  same  are  hereby  extinguished/9  were 
intended  to  exclude  the  wife's  right  to  claim  dower  upon 
the  death  of  the  htfsbftfid,  or  an  interest  in  hit  personal  es- 
tate, and  that  the  language  used  is  adequate  to  that  pur- 
pose, and,  as  the  subject  was  Within  the  jurisdictional 
power  of  the  Circuit  Court  of  Highland  county,  and  the  par- 
ties were  before  the  court,  the  decree  in  the  divorce  Suit 
which  has  never  been  reversed  or  annulled  is  conclusively 
presumed  to  be  correct,  and  it  cannot  be  collaterally  as- 
sailed in  the  instant  suit  For  those  reasons  the  decree  of 
the  Circuit  Court  of  Highland  county  should  be  affirmed. 

Aff timed. 


HOSTEB'8  COMMITTEE  v.  ZOLLMAN  ET  ALS, 

(Hiehtnond,  November  15,  1911.) 

1.  Contracts — Speeifie  Petforfnanee — Conveyance  of  Real  Estate — 
Dkereidon  if  Gewrb--&meider*Jrfo9^MitiHaHty — Lathe*.— Spe- 
cific performance  of  contracts  to  convey  real  estate  is  not  a  mat- 
Mr  #f  right,  fret  of  sound  judicial  discretion,  governed  by  well- 
established  general  rules  aad  principles.  When  these  do  net  fur- 
nish the  solution  of  any  particular  case,  then  its  determination 
■Inst  depend  ttpoa  its  peculiar  circumstances.  The  contract  must 
be  based  upon  either  a  valuable  or  a  meritorious  consideration, 
and  its  terms  must  be  definite.  There  must  be  mutuality  in  both 
the  aWtfatfen  and  the  Temedy,  and  the  person  seeking  the  relief 
must  show  himself  to  have  been  ready,  desirous,  prompt  and 
*a#BT  fn  the  assertion  of  Ins  rights.  Laches  on  his  part  will  bar 
the  relief. 
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2.  Idem — Specific  Performance — Ambiguity — Evidence — Parol. — While 
parol  evidence  may  be  introduced,  in  a  suit  for  specific  perform- 
ance of  a  contract  to  convey  real  estate,  to  supply  deficiencies 
in  the  description  of  the  land,  or  to  explain  ambiguities  in  the 
agreement,  such  .evidence  cannot  be  introduced  to  supply  the  lack 
of  an  agreement,  or  by  construction'  to  alter  or  vary  it  and  create 
a  different  agreement  from  that  to  which  the  parties  have  as- 
sented. 

Appeal  from  Circuit  Court  of  Rockbridge  county. 

Affirmed. 

Wallace  Ruff  and  C.  S.  W.  Barnes,  for  the  appellant. 
Curry  &  Curry,  H.  S.  Rucker,  Hugh  C.  Davis  and  Wm.  A. 
Anderson,  for  the  appellees. 

Prentis,  J.: 

C.  S.  W.  Barnes,  Committee  of  W.  A.  Hoster  (a  person 
of  unsound  mind),  filed  his  bill  against  the!  appellees  for  the 
specific  enforcement  of  a  contract  to  convey  certain  real 
estate. 

The  contract  is  in  these  words  and  figures: 

"This  contract  made  May  2,  1898,  between  Lorenzo  S. 
Bryan,  Josie  A.  Zollman  and  Virginia  Lee  Bryan,  parties 
of  the  first  part,  and  W.  A.  Hoster,  party  of  the  second 
part 

"Whereas  the  parties  of  the  first  part  are  the  sole  heirs 
at  law  of  the  late  Mathew  Bryan,  who  died  intestate  in  the 
year  1854;  and  whereas  the  said  Mathew  Bryan  in  his  life- 
time by  deed  bearing  date  August  21st,  1851,  recorded  in 
Leed  Book  BB,  page  398,  of  the  clerk's  office  of  Rockbridge 
county,  Virginia,  conveyed  to  James  C,  Brownlee  and  oth- 
ers one  tract  of  land  containing  500  acres,  more  or  less,  re- 
serving, however,  to  the  said  grantor,  Mathew  Bryan,  all 
mines  and  quarries  of  every  description,  and  all  water  privi- 
leges whatsoever,  and  also  the  right  of  way  through  and 
over  every  part  thereof  and  timber  thereon. 

"Another  tract  of  land  being  and  lying  on  Irish  Creek, 
known  as  the  Ambrose  Campbell  tract,  containing  1,200 
acres,  more  or  less. 
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"And  one  containing  205  acres,  more  or  less. 

"Reserving  to  the  said  grantor,  Mathew  Bryan,  alj  mines, 
minerals  and  quarries  of  every  description  to  himself,  and 
also  right  of  way  through  and  over  every  part  thereof,  and 
a  part  of  the  timber  thereon. 

"Another  tract  of  iron  ore  lying  in  Augusta  county 
known  as  the  'Mine  Bank.1 

"Also  the  iron  ore  land  of  Cotopaxi  mines  and  surround- 
ing lands  of  the  said  Mathew  Bryan. 

"Now,  therefore,  we  the  said  parties  of  the  first  part  do 
bargain  and  sell  to  the  said  party  of  the  second  part,  all 
lands,  minerals  and  timber  of  the  estate  of  the  said  Mathew 
Bryan,  wherever  it  may  be  found,  and  the  purchase  price 
thereof  is  not  to  exceed  Fifty  Thousand  Dollars. 

"And  the  said  parties  of  the  first  part  bind  themselves 
to  pay  all  court  expenses,  and  further  agree  to  have  all  their 
property  surveyed,  and  also  to  cause  to  be  made  a  complete 
and  perfect  copy  of  abstract  of  title  to  the  same,  with  maps 
or  plates* accompanying  the  same,  and  a  copy  of  said  sur- 
vey, abstract  of  title  and  plats  of  said  property  shall  bo  de- 
livered to  the  said  party  of  the  second  part,  W.  A.  Hoster, 
and  if  found  to  be  satisfactory,  then  the  said  party  of  the 
second  part  agrees  to  pay  unto  the  said  parties  of  the  first 
part  all  the  purchase  money  herein  stipulated  and  con- 
tracted. In  witness  whereof  we  have  hereunto  set  our 
hands  and  affixed  our  seals  the  day  and  year  above  writ- 
ten. 

"L.  S.  BRYAN,  (SEAL) 

JOSIE  A.  ZOLLMAN,  (SEAL) 
VIRGINIA  LEE  BRYAN,  (SEAL) 
W.  A.  HOSTER.  (SEAL)" 

On  the  same  date  the  same  Lorenzo  S.  Bryan,  Josie  A. 
Zollman  and  Virginia  Lee  Bryan  conveyed  the  500-acre 
tract  of  land  upon  Painter's  mountain,  in  Rockbridge 
county,  referred  to  in  the  contract,  to  the  same  W.  A.  Hos- 
ter, upon  the  condition  that  he  (Hoster)  was  to  remove  all 
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clouds  from  the  title  to  the  property,  and  that  when  the 
clouds  upon  the  title  had  been  removed  he  would  pay  to 
tho  grantors  $30,000,  one-half  in  cash  and  the  balance  in 
one  and  two  years,  the  interest  to  commence  when  the 
clouds  should  be  removed,  and  reserved  a  vendor's  lien  upon 
the  property  for  such  purchase  money. 

Although  this  deed  and  contract  were  executed  May  2, 
1898,  this  suit  was  not  instituted  until  the  23rd  day  of  Au- 
gust, 1915.  The  bill  alleges  that  Hoster  was  adjudged  to 
be  a  person  of  unsound  mind  in  proper  proceedings  in  the 
State  of  West  Virginia,  on  the  30th  day  of  January,  1912, 
and  that  his  estate  in  Virginia  was  committed  to  Barnes 
on  the  23rd  day  of  August,  1915,  Lorenzo  S.  Bryan  died  in 
August,  1910,  and  Josie  A.  Zollman  also  died  after  the  con- 
tract was  executed  and  before  this  suit  was  instituted,  but 
the  date  of  her  death  is  not  stated,  and  Virginia  Lee  Bryan 
has  intermarried  with  one  White.  There  is  no  explanation 
in  the  bill  of  the  delay  in  instituting  this  suit  for  specific 
performance  against  the  heirs  at  law  of  these  decedents, 
Mrs.  White  and  the  adverse  claimants  of  the  property. 

It  is  apparent  from  the  statement  of  these  facts  that  the 
decree  of  the  court  sustaining  the  demurrer  of  the  defen- 
dants to  the  bill  is  plainly  right. 

Specific  performance  of  contracts  to  convey  real  estate 
is  not  a  (matter  of  right,  but  of  sound  judicial  discretion — 
not,  indeed  an  arbitrary  or  capricious  discretion,  dependent 
upon  the  mere  pleasure  of  the  court,  but  of  sound  and  rea- 
sonable discretion,  governed  by  well  established  general 
rules  and  principles.  When  these  general  rules  and  prin- 
ciples do  not  furnish  the  solution  of  any  particular  case, 
then  its  determination  must  depend  upon  the  peculiar  cir- 
cumstances of  that  case.  The  contract  must  be  based  upon 
either  a  valuable  or  a  meritorious  consideration,  and  its 
terms  must  be  definite.  There  must  be  mutuality  in  both 
the  obligation  and  the  remedy,  and  the  person  seeking  the 
relief  must  show  himself  to  have  been  ready,  desirous, 
prompt  and  eager  in  the  assertion  of  his  rights.    It  is  un- 
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necessary  to  cite  authorities  for  these  doctrines,  ad  thgy 
are  everywhere  accepted.  A  valuable  note,  collecting  the 
Virginia  and  West  Virginia  cases,  raay  be  found  in  3  Gratt 
(Va*  Rep.  Anno.)  at  p.  628.  12  Ency.  Dig.  Va.  &  W.  Va. 
Rep.  569;  16  Idem,  1136. 

The  laches  of  the  complainant  will  bar  the  relief.  Rich- 
ardson  v.  Baker,  5  Call  (9  Va.)  514;  Kelly  v.  Jones,  6  Call 
(10  Va.)  205;  Ford  V.  Euker,  86  Va.  79,  9  S.  E.  600;  CUuy 
V.  Deskins,  36  W.  Va.  355, 15  S.  E.  87 ;  Peers  V.  Burnett,  12 
Gratt.  (Va.  Rep.  Anno.)  634,  note. 

From  the  date  of  this  contract  to  the  date  when  Hoster 
was  adjudged  insane  in  West  Virginia,  there  elapsed  more 
than  thirteen  years,  and  there  is  no  suggestion  in  the  rec- 
ord as  to  the  reasons  for  the  delay  in  seeking  its  specific  per- 
formance, and  under  the  circumstances  of  this  case  such 
delay  is  a  conclusive  bar  to  any  relief.  The  parties  thereto 
must  be  construed  to  have  mutually  abandoned  all  right  or 
claim  thereunder.  Hogg  v.  Shield,  114  Va.  403,  7  Va.  App. 
358;  Bmshier  v.  Gratz,  6  Wheat.  528,  5  L.  Ed.  323. 

Even  if  Hoster  had  sought  such  specific  performance, 
promptly,  it  may  well  be  doubted  whether  any  relief  could 
have  been  granted  him,  because  of  the  indefiniteness  of 
the  contract  and  the  lack  of  mutuality  of  remiedy.  Both 
the  deed  and  contract  were  executed  on  the  same  day,  and 
the  one  last  executed  may  have  been  substituted  for  the 
one  first  executed;  or  possibly  both  must  be  construed  to- 
gether as  parts  of  one  and  the  same  transaction.  If  the 
contract  was  not  abrogated  by  the  deed  then  it  is  not  clear 
whether  that  contract  evidences  a  sale  or  a  mere  option  to 
Hoster  to  purchase,  because  it  requires  the  vendors  to  pay 
all  court  expenses  and  have  the  property  surveyed,  and  to 
deliver  to  Hoster  the  abstracts  of  title  with  maps  or  plats 
to  accompany  same,  and  provides  that,  if  found  to  be  satis- 
factory, then  he  (Hoster)  agrees  to  pay  to  the  vendors  all 
of  the  purchase  money  thereby  stipulated  or  contracted  for. 
The  owners  may  have  intended  by  this  to  leave  it  to  Hos- 
ter's discretion,  after  having  received  the  abstracts  of  title 
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and  plats,  to  determine  whether  he  would  take  the  prop- 
erty or  not,  upon  condition,  however,  that  if  he  should  ex- 
ercise his  option  and  take  it  he  should  pay  all  of  the  pur- 
chase money  stipulated  and  contracted  for,  which  by  the  ex- 
press language  of  the  contract  "is  not  to  exceed  Fifty  Thou- 
and  Dollars."  On  the  very  same  day,  however,  one  of  the 
tracts  of  land  was  conveyed  to  Hoster,  upon  condition  that 
he  was  to  rejnove  all  clouds  upon  the  title  to  that  particular 
property,  and  to  pay  the  grantors  $30,000  therefor.  The 
bill  makes  no  allegation  or  claim  that  these  clouds  have 
ever  been  removed,  or  that  this  $30,000  has  ever  been  paid 
by  Hoster,  but  seeks  credit  therefor,  and  prays  that  the 
other  $20,000  of  the  $50,000  purchase  money  shall  be  ap- 
portioned by  the  court  between  the  other  parcels  of  land 
referred  to.  The  whole  transaction,  as  it  appears  from  the 
bill  and  the  contract,  is  involved  in  so  much  doubt  and  ob- 
scurity that  it  is  now  impossible  therefrom  to  ascertain 
just  what  the  parties  agreed  to,  and  while  parol  evidence 
may  be  introduced  to  supply  deficiencies  in  the  description 
of  the  land,  or  to  explain  ambiguities  in  the  agreement, 
sach  evidence  cannot  be  introduced  to  supply  the  lack  of 
an  agreement,  or  by  construction  to  alter  or  vary  it  and 
create  a  different  agreement  from  that  to  which  the  par- 
ties have  assented.  Grayson  L.  Co.  v.  Young,  118  Va.  122; 
Edichal  Bullion  Co.  v.  Columbia  Gold  Mining  Co.,  87  Va. 
641;  Darling  v.  Cummings'  Exor.,  92  Va.  520;  Berry  v. 
Wortham,  96  Va.  87. 

Now  that  the  vendee  is  insane  and  two  of  the  vendors  are 
dead,  the  danger  of  any  attempt  to  remove  the  obscurities 
apparent  upon  the  face  of  the  document  by  the  parol  evi- 
dence of  strangers  to  the  contract  is  obvious,  and  it  is  cer- 
tain that  the  laches  of  the  complainant  constitutes  a  com- 
plete bar  to  any  relief  in  this  cause. 

Affirmed. 
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norfolk  and.  western  railway  company  v.  spates. 

(Richmond,  November  15,  1917.) 

1.  Railroads — Fire  Damage— Evidence — Negligence — Acta,   1908,  p. 

388. — Since  the  Featberstone  Act  (Acts,  1908,  p,  388)  „  the  issue 
in  an  action  against  a  railroad  company  for  damage  by  fire  does 
*  not  include  negligence  as  an  essential  ingredient.  The  essential 
ingredient  consists  only  of  the  fact  of  the  setting  out  of  the  fire 
by  the  railroad  company  by  sparks  or  coals  (cinders)  dropped 
or  thrown  from  some  one  or  more  of  its  engines,  which,  under 
that  act,  is  the  ultimate  fact  in  issue.  All  evidence,  whether  cir- 
cumstantial or  direct,  which  tends  to  prove  that  issue,  is  admis- 
sible; hence,  evidence  to  the  effect  that  the  engines  of  the  railroad 
company  indiscriminately,  without  exception,  threw  sparks  at  a 
particular  locality  near  which  the  fire  sued  for  occurred,  was  ad- 
missible, as  tending  to  sustain  the  issue. 

2.  Idem — Evidence — Previous   Occurrences — "Possible." — The   use   of 

the  word  "possible"  by  the  court  in  ruling  on  the  admissibility 
of  evidence  as  to  sparks  and  cinders  having  been  thrown  out  and 
fires  started  on  other  occasions,  saying  "I  think  it  admissible  but 
not  on  the  ground  of  showing  that  the  engines  were  defective, 
but  showing  that  at  that  point  the  railroad  company  had  thrown 
out  fire  on  other  occasions  and  therefore  that  it  is  possible  for 
it  to  have  thrown  out  fire  at  this  time,"  was  not  prejudicial  to 
the  defendant,  especially  as  the  jury  were  correctly  instructed 
on  the  point. 

3.  Instructions — Multiplicity — Right  to  Instruction. — The  principle, 

that  when  an  instruction  prepared  by  counsel  for  either  party 
states  a  correct  principle  of  law,  the  party  offering  it  is  entitled 
to  have  it  given  in  the  language  employed  in  it,  is  subject  to  the 
well-settled  qualification  that  when  the  jury  have  been  fully  and 
sufficiently  instructed  on  a  given  point  or  points  in  a  case,  it  is 
not  error  to  refuse  other  instructions,  though  correct,  on  the 
same  point  or  points. 

4.  Idem — Presumption  From  Occurrence. — An  instruction,  that  the 

jury  cannot  presume  from  the  happening  of  the  fire  in  question 
that  it  was  caused  by  the  defendant's  engine  or  engines,  while 
enunciating  a  correct  proposition  of  law,  could  not  have  been  help- 
ful to  the  defendant,  if  given,  where  the  jury  had  not  been  asked 
to  apply  such  a  presumption,  and  the  evidence  did  not  leave  the 
plaintiff  to  rely  upon  such  a  presumption,  but  would  have  been 
confusing  and  misleading  to  the  jury. 

5.  Idem — Evidence. — An  instruction  which  is  not  supported  by  the 

evidence  should  not  be  given  . 

Error  to  Circuit  Court  of  Clarke  county. 

Affirmed. 

Roy  B.  Smith  and  Marshall  McCormick,  for  the  plaintiff 
in  error. 

Ward  &  Lxrrick,  for  the  defendant  in  error. 
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Statement  of  thb  Case  and  Facts. 

Tfcift  is  an  action  bar  the  defendant  in  error,  plaintiff  in 
the  court  below,  (hereinafter  referred  to  as  plaintiff), 
against  the  plaintiff  in  error,  (hereinafter  referred  to  as 
railroad  company)  to  recoyer  damages  for  th$  borate*  of 
a  store,  warehouse,  torn  house  and  mill  of  the  plaintiff  by 
fire  alleged  to  have  been  occasioned  by  sparks  and  coals 
dropped  or  thrown  from  an  engine  or  engines  of  the  rail- 
read  company. 

There  was  a  trial  by  jury  which  resulted  in  a  verdict  and 
judgment  for  the  plaintiff  and  the  case  is  brought  here 
upon  errors  assigned  by  the  railroad  company  because  of 
the  refusal  of  the  trial  court  to  set  aside  the  verdict  and 
grant  it  a  new  trial,  of  admission  of  improper  testimony; 
improper  ruling  thereon;  the  giving  of  improper  instruc- 
tions and  refusal  to  give  proper  instructions,  as  contended 
by  the  railroad  company. 

The  suit  was  brought  under  the  Act  of  Assembly,  1908, 
p.  388  known  as  "The  Featherstone  Act,"  which  (omitting 
the  formal  parts  thereof),  provides  as  follows:  'That 
whenever  any  person  shall  sustain  damages  from  fire  oc- 
casioned by  sparks  or  coals  dropped  or  thrown  from  the 
engine  or  train  of  any  railroad  company,  such  company 
shall  be  liable  for  the  damage  so  sustained,  whether  said 
fire  shall  have  originated  on  said  company's  right  of  way 
or  not,  and  whether  or  not  such  engine  is  equipped  with 
proper  spark-arresting  appliances  and  regardless  of  the 
condition  in  which  such  appliances  may  be." 

The  Evidence  and  Facts. 

The  ultimate  question  of  fact-  in  issue  in  the  case  was 
whether  the  fire  in  question  was  occasioned  or  set  out  by 
sparks  or  coals  (cinders)  thrown  or  dropped  from  the  en- 
gine or  engines  of  the  railroad  company. 
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There  was  no  ?y«  witness  of  the  setting  out  of  the  fire. 
The  evidence  relied  on  by  the  plaintiff  to  prove  that  the  fire 
was  set  out  by  such  sparks  or  coals  (cinders)  was  wholly 
circumstantial. 

As  tending  to  prove  the  ultimate  fact  aforesaid  the  plain- 
tiff introduced  circumstantial  evidence  to  the  effect  that 
on  a  great  number  of  recent  occasions,  extending  up  to 
about  Hie  time  of  the  toe  and  on  one  occasion  shortly 
thereafter,  sparks  and  cinders  were  thrown  out  at  and  very 
near  the  point  or  locality  where  said  buildings  were  located, 
by  engines  of  the  railroad  company.  Most  of  this  evidence 
was  with  respect  to  engines  of  trains  going  north  (the  same 
direction  in  which  the  engines  of  the  identified  freight 
train  hereinafter  mentioned  were  going),  and  some  of 
such  evidence  was  with  respect  to  engines  of  trains  going 
south  or  in  the  opposite  direction.  The  first  evidence  so 
introduced  was  the  testimony  of  the  husband  of  the  plain- 
tiff. Such  testimony  and  the  ruling  of  the  trial  court 
thereon  which  is  made  the  basis  of  one  of  said  assignments 
of  error,  will  best  appear  from  the  following  quotations 
from  the  record : 

"Q.  Well,  now,  state  to  the  court  and  jury  whether  or 
not  you  have  frequently  seen  sparks  and  cinders  thrown 
out  at  that  point  by  the  engines  of  the  railway  company? 

"Defendant's  objection.  Counsel  for  defendant  object 
to  the  question  as  wholly  irrelevant,  immaterial  and  incom- 
petent. 

By  the  Court:  I  think  it  admissible,  but  not  on  the 
ground  that  the  engines  were  defective,  but  to  show  that 
at  that  point  the  railroad  company  has  thrown  out  fire  on 
other  occasions  and  therefore  that  it  is  possible  for  it  to 
have  thrown  out  fire  at  this  time. 

"Defendant  excepted. 

"A.  Well,  yes,  sir,  I  have  frequently  seen  them  set  fire 
out  there.  On  one  occasion— if  you  will  let  me  have  the 
diagram  I  will  show  you :  On  one  occasion,  I  think  about 
two  years  ago — 
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Mr.  Smith:    You  were  not  asked  that  question. 

Witness :    I  want  to  show  where  I  had  seen  fire. 

Mn  Smith:  You  were  asked  if  you  had  frequently  seen 
sparks  and  cinders  thrown  out  by  engines. 

"A.  Yes,  sir,  I  have  frequently  seen  them  thrown  out 
and  I  wanted  to  show  that  one  particular  time. 
"By  Mr.  Whiting: 

"Q.  All  right.  State  if  you  have  ever  known  fire  to  oc- 
cur at  that  point  from  sparks  and  cinders  thrown  out  by 
engines  going  along  the  track  of  the  Norfolk  &  Western 
Railway? 

"Defendant's  objection:  Defendant  by  counsel  object  to 
the  question  for  the  reason  heretofore  assigned,  and  for  the 
further  reason  that  no  time  is  fixed  and  it  is  impossible  for 
the  defendant  to  meet  the  evidence  adduced  along  this  line. 
Defendant  says  the  evidence  should  be  confined  to  the  par- 
ticular engine  or  engines  on  that  morning,  that  there  is  no 
averment  in  the  declaration  of  the  habit  of  throwing  out 
fire,  but  that  the  averment  in  the  declaration  is  as  to  this 
freight  train,  and  that  the  defendant  has  not  been  called 
upon  to  answer  other  fires  that  might  have  been  set  out  on 
other  occasions. 

By  the  Court:  "The  objection  will  be  overruled.  It  is 
not  admitted  on  the  grounds  that  these  engines  threw  out 
sparks  improperly,  but  that  at  that  particular  place  they 
were  liable  to  throw  out  sparks.  That  is  the  point  upon 
which  this  evidence  is  admitted,  that  because  of  the  grade 
or  other  conditions  at  this  particular  point  these  engines  or 
any  engines  are  liable  to  throw  out  sparks  when  passing 
that  place. 

"Defendant  excepts. 

"A.  (By  witness) .  Yes,  sir,  I  have.  A  number  of  times, 
and  I  wouldn't  confine  myself  to  the  very  number  of  times, 
but  I  would  say  in  the  last  four  years  I  have  put  out  fire 
there  forty  times  at  different  points  along  the  road  adjacent 
to  thir.  T)oirt. 


Digitized  by 


Google 


Norfolk  &  Western  Railway  Co.  v.  Spates.      75 

,  "Defendant's  Motion  to  Stride  Out  Answer.  Thereupon 
defendant  moves  the  court  to  strike  oxit  the  answer  of  the 
witness  as  incompetent  immaterial  and  irrelevant,  and' 
without  interposing  a  specific  objection  to  each  and  evary 
question  propounded  along  this  line,  asks  that  if  he  under-* 
stood  that  the  defendant  is  objecting  to  every  question  and 
excepting  to  every  answer  along  this  line. 

By  the  Court:    "All  right,  the  mdtion  will  be  overruled,' 

"Q.   (By  Mr.  Whiting:)     Had  you  finished  your  answer? 

"A.  On  one  or  two  occasions  I  have  gotten  water  and  put 
out  ties  when  I  closed  the  store  at  nine  o'clock  at  night/ 
when  four  or  five  would  be  burning"  at  one  time.  So  far  as 
fire  from  sparks  and  cinders  are  concerned,  I  changed  the 
construction  of  the  corn  roof  on  account  of  fire.  When  first 
built  the  corn  house  had  a  flat  roof,  running  down  to  the 
mill— 

"Defendant's  objection :  Counsel  for  defendant  objected 
to  the  answer  being  given  by  the  witness  because  not  re- 
sponsive to  any  question. 

By  the  Court:  "No,  I  believe  that  is  not  responsive  to 
the  question. 

"Q.  (By  Mr.  Whiting) :  Mr.  Spates,  just  state  what,  11 
anything,  you  know  of  sparks  and  cinders  having  been 
thrown  out  by  the  engines  of  defendant  company's  trains 
running  along  its  track  on  to  the  roof  of  your  building? 

"Defendant's  objection:  Counsel  for  defendant  repeat 
their  objection  heretofore  made. 

"Objection  overruled.    Defendant  excepts. 

"A.  Oh,  yes,  sir,  invariably  they  throw  sparks  there 
when  coming  north.  When  they  come  up  over  the  hill,, 
after  they  pass  through  the  dip  in  the  track,  they  hit  the 
top  or  end  of  the  dip  just  above  my  store,  and  always  open 
lip  the  throttle  and  throw  sparks.  Frequently  I  have  been 
in  the  store  or  in  the  warehouse  particularly,  and  sparks 
will  rain  on  the  tin  roof.  They  always  open  the  throttle 
coming  north  and  it  throws  sparks  and  cinders,  too  in  every 
direction. 
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"Q,  What  do  you  know  about  finding  cinders  on  the  top 
of  the  roof. 

"Defendant  objects.  Objection  overruled.  Defendant  ex- 
cept*. 

"A*  Well,  I  have  shoveled  a  bushel  off  there,  and  changed 
the  roof  on  that  account  Sparks  and  cinders  accumulated 
on  there  and  they  might  eventually  set  fire  to  something. 

"Q.  State  if  you  have  ever  known  fire  to  be  started  by 
the  railroad  company  on  the  west  side  of  your  building  from 
sparks  thrown  over  the  top  of  the  building? 

"Defendant  objects.  Objection  overruled.  Defendant  ex- 
cepts. 

"A*  Yea,  sir,  I  have  known  them  to  throw  sparks  over 
the  building — 

By  the  Court:  "I  understand  that  you  not  only  saw  the 
sparks,  but  saw  them  thrown  out  there  in  the  day? 

Witness :  "Yes,  sir,  I  have  on  several  occasions.  I  have 
stood  on  the  siding  and  seen  sparks  rain  out,  and  have 
walked  around  on  the  other  side  of  the  building  and  saw 
there  was  fire.  The  train  was  pulling  north  and  had 
backed  a  car  off  the  siding.  Coming  off  the  siding  they 
had  to  use  a  great  deal  of  steam  power  to  get  up  that  grade. 
In  backing  that  car  out  of  the  siding  they  hit  the  grade  and 
the  engine  threw  sparks  a  distance  of  half-way  between 
there  and  the  stable." 

In  the  progress  of  the  trial  the  broad  question  of  fact 
aforesaid,  was  narrowed,  by  the  facts  admittedly  estab- 
lished by  and  as  the  evidence  for  the  plaintiff  was  intro- 
duced, to  the  ascertainment  of  whether  the  fire  was  set  out 
by  sparks  or  cinders  (singular  or  plural  in  number)  thrown 
or  dropped  from  one  or  both  of  two  identified  engines  draw- 
ing a  certain  freight  train  going  north  which  passed  the 
buildings  aforesaid  a  few  minutes  before  the  fire  originated. 

The  railway  company  introduced,  in  its  defence  of  the 
action,  direct  testimony  of  the  enginemen  and  conductor 
of  said  freight  train  to  the  effect  that  these  engines  threw 
no  sparks  on  the  occasion  in  question  when  they  passed  by 
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or  anywhere  near  the  said  buildings;  that  all  steam  was 
shut  off  from  these  enignes  at  such  time,  so  that  they  wwe 
then  merely  drifting;  that  when  drifting  it  was  impossible 
for  the  engines  to  throw  out  sparks;  so  that  if  this  direct 
evidence  as  to  the  engines  having  no  steam  on  them  at  such 
time  was  true,  it  was  impossible  for  the  Are  to  have  been 
set  out  by  sparks  from  them  or  either  of  them. 

However,  the  testimony  for  the  defendant  let  fall  the 
facts  that  while  the  rules  and  orders  of  the  railroad  com- 
pany required  its  employees  operating  said  freight  train 
and  all  other  trains  of  the  railroad  company  to  run  slowly 
by  the  said  point  or  locality,  owing  to  the  changes  in  grade 
and  curves  in  the  railway  track  thereabout,  and  with  the 
throttles  of  the  engines  of  trains  going  north  closed  and 
the  engines  drifting  by,  it  was  admitted  by  some  of  the  wit- 
nesses for  the  defendant  that  such  rules  and  orders  had  not 
been  invariably  obeyed;  that  the  latter  had  indeed  been  fre- 
quently violated  by  the  employees  of  the  railroad  company 
operating  its  trains,  and  they  admitted,  in  effect,  that  they 
themselves  were  guilty  of  violating  such  rules  and  orders 
at  the  time  of  the  fire  in  question,  to  the  extent  of  running 
said  freight  train  at  a  greater  rate  of  speed  than  that  al- 
lowed at  that  locality  by  such  rules  and  orders,  although 
they  insisted  that  they  had  the  steam  shut  off  from  the  en- 
gines as  aforesaid. 

Here  was  a  conflict  between  the  circumstantial  evidence 
for  the  plaintiff  and  the  direct  evidence  for  the  railroad 
company  on  the  question  of  fact  of  whether  the  engines 
pulling  said  freight  train  had  the  steam  shut  off  or  not.  and 
whether  consequently  they  did  or  did  not  throw  out  sparks 
at  said  locality  at  the  time  of  the  setting  out  of  the  fire  in 
question.  It  was  a  question  of  fact  for  the  jury  whether 
they  did  or  did  not  believe  the  direct  testimony  for  the  rail- 
road company  on  this  point* 

The  evidence  for  both  the  railroad  company  and  the 
plaintiff  agreed  that  off  of  the  engines  of  the  railroad  corn- 
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!pany  threw  sparks  at  said  locality,  when  the  steam  was  not 
,shut  off  from  them,  whether  going  north  or  south  along  the 
^railway  track. 

1    The  evidence  as  to  the  coals  (or  cinders),  both  for  the 
^plaintiff  and  railroad  company,  agreed  that  they  might 
have  been  dropped  from  the  ash  pans  of  the  engines  of  said 
.freight  train  on  the  main  line  of  the  railway  opposite  said 
buildings  pn  the  occasion  in  question.    That  there  was  no 
inflammable  matter  on  the  main  line  of  railway  track  itself 
x$t  this  point;  that  there  was  a  side-track  between  said  main 
[line  of  railway  track  and  the  said  buildings,  with  the  usual 
[space  between  such  tracks,  both  of  which  and  the  space 
'.between  them  was  free  of  inflammable  matter;  but  from  the 
side-track  to  the  corn  house,  which  first  took  fire,  there  was 
a  distance  of  sixteen  feet,  on  which  was  lying  some  dry 
weeds  and  other  vegetable  matter  cut  by  the  railroad  com- 
pany a  few  days  before  the  fire  and  also  some  "trash."  The 
right  of  way  of  the  railroad  company  extended  to  within 
about  one  foot  of  said  corn  house,  or  fifteen  of  said  sixteen 
;feet,  on  which  said  dry  vegetable  matter  and   trash    lay. 
The  evidence  is  conflicting  as  to  the  amount  of  such  vege- 
table matter  and  trash,  and  as  to  whether  the   fire   first 
caught  near  the  side-track  and  burned  over  to  the  corn 
house,  or  caught  first  in,  under  or  near  the  corn  house  and 
after,  or  while  setting  fire  to  the  corn  Jiouse,  burned  back 
to  the  side  track;  but  (omitting  a  good  deal  of  immaterial 
evidence  as  to  places  on  the  ground  here  and  there  between 
the  buildings  and  the  side  track  and  at  the  north  end  of  the 
'buildings  not  burned  over)  the  evidence  was  to  the  effect  that 
'from  the  railway  siding  at  a  point  somewhat  north  of  the 
corn  house  thence  along  the  said  right  of  way  to  the  corner 
of  the  corn  house,  where  the  fire  therein  first  started,  the 
ground  was  all  burned  over.    And  there  was  evidence  as 
to  the  strength  and.  amount  of  the  flames  seen  burning  on 
the  ground  by  the  side  of  the  corn  house,  as  compared  with 
those  seen  burning  on  the  ground  past  the  corn  house  to 
the  south,  and  the  ends  of  the  ties  of  the  side  track,  all  seen 
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burning  soon  after  the  fire  started  in  the  corn  house,  from 
which  the  jury  was  warranted  in  concluding  that  the  fire 
was  set  out  on  the  right  of  way  of  the  railroad  company 
by  sparks  or  cinders  (singular  or  plural),  and  extended  to 
the  corn  house. 

The  evidence  was  that  there  was  little  or  no  wind,  but 
that  the  flames  slightly  inclined  from  the  direction  of  the 
railway  track  towards  the  buildings  as  th^y  were  seen 
burning  in  places  across  the  said  right  of  way,  while  the 
fire  at  the  buildings  was  in  progress. 

The  evidence  is  conflicting  as  to  whether  coals  or  cinders 
(singular  or  plural)  would  likely  have  been  thrown  from 
the  main  line  railway  track  to  the  dry  vegetable  matter  on 
the  right  of  way  of  the  railroad  company  aforesaid  and  the 
evidence  leaves  it  uncertain  whether  sparks  or  cinders 
(singular  or  plural)  fell  on  such  vegetable  matter.  The 
husband  of  the  plaintiff  testified,  as  a  witness  for  the  latter, 
on  this  subject  as  follows: 

"There  are  two  ways  it  (the  railroad  company)  could 
Tiave  set  fire  to  the  buildings.  One  is  it  may  have  dropped 
a  cinder  from  the  ash  pan,  and  the  wheels  knocked  it  down 
from  the  track,  and  it  rolled  into  the  trash,  which  very  fre- 
quently happens.  It  has  frequently  happened  and  one  time 
it  dropped  down  there  and  a  train  had  to  stop  and  put  it 
out.  And  it  could  have  set  fire  from  a  spark  thrown  out  of 
the  smoke  stack.    Either  way  it  could  have  happened." 

Beyond  this,  however,  the  evidence  leaves  it  uncertain 
whether  the  fire  started  on  the  right  of  way  of  the  railroad 
company  or  not.  It  might,  consistently  with  the  evidence, 
have  started  from  a  spark  or  sparks  thrown  from  one  or 
both  of  the  engines  of  said  freight  train,  falling  in  or  next 
to  or  under  the  corner  of  the  corn  house,  beyond  the  right 
of  way  of  the  railroad  company,  or  from  a  cinder  or  cin- 
ders dropped  and  knocked  by  the  wheels  of  the  engine  or 
engines  and  rolled  into  the  trash  on  the  right  of  way  as 
above  indicated. 
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Summary  of  Facts. 

Under  the  rule  applicable  in  this  court  in  such  case,  the 
material  facts  which  we  must  consider  may  have  been  found 
by  the  jury,  and  hence  must  be  considered  as  found  by  us, 
may  be  summarized  as  follows : 

The  fire  which  burned  the  buildings  aforesaid,  originated 
from  the  engine  or  engines  of  the  railroad  company,  from 

(a)  Coals  (or  cinders)  dropped  from  one  or  both  of  the 
engines  of  said  freight  train,  thrown  by  the  wheels  on  the 
trash  and  dry  vegetable  matter  on  the  right  of  way  of  the 
railroad  company  aforesaid,  from  which  the  fire  burned 
over  the  ground  and  communicated  and  set  fire  to  the  corn 
house,  etc.,  or 

(b)  Sparks  thrown  from  one  or  both  of  the  last  named 
engines  on  such  trash  and  vegetable  matter  on  the  said  right 
of  way,  from  which  the  fire  burned  over  the  ground  and 
communicated  and  set  fire  to  the  corn  house,  etc.,  or 

(c)  Sparks  thrown  from  one  or  both  of  the  last  named 
engines,  beyond  the  right  of  way  aforesaid,  within  or  next 
to  or  underneath  (through  a  door  in  the  planking  under- 
neath and  near  the  corner  of)  the  corn  house,  etc. 

If  the  fire  originated  in  any  of  these  three  ways  it  f eU 
within  the  provisions  of  the  Featherstone  Act,  and  the  rail- 
road company  was  liable  for  the  damages  sustained  by  the 
plaintiff  by  reason  thereof. 

Sims,  J.,  after  making  the  foregoing  statement,  delivered 
the  following  opinion  of  the  court: 

We  will  consider  and  pass  upon  the  questions  raised  by 
the  several  assignments  of  error  in  their  order  as  stated 
below: 

1.  Was  it  error  to  admit  evidenc*  for  the  plaintiff  that 
other  engines  of  the  railroad  company  at  other  times  in  the 
past  had  thrown  out  sparks  and  cinders  and  in  some 
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had  set  out  fires  at  and  near  the  locality  of  the  buildings  of 
the  plaintiff,  for  damages  for  the  burning  of  which  this 
action  was  brought? 

Before  the  Featherstone  Act  the  law  required  a  plaintiff, 
in  order  to  recover  damages  against  a  railroad  company 
caused  by  fire  to  prove  two  things,  namely,  (1)  That  the 
railroad  company  in  fact  set  out  the  fire ;  and  (2)  that  the 
setting  out  of  the  fire  was  due  to  negligence  of  the  railroad 
company. 

In  that  state  of  the  law,  by  a  number  of  decisions  of  this 
court  it  became  settled,  prior  to  the  Featherstone  Act,  that, 
although  the  proof  might  show  that  a  fire  was  set  out  by  a 
railroad  company,  there  could  be  no  recovery  therefor  if 
the  evidence  failed  to  show  the  existence  of  negligence  on 
the  part  of  the  railway  company;  and  it  was  held  as  a  gen- 
eral rule  that  the  evidence  failed  to  show  the  existence  of 
such  negligence,  if  it  appeared  therefrom  (a)  that  the  en- 
gine from  which  the  fire  originated  was  in  good  repair,  in 
charge  of  a  competent  and  experienced  engineman,  or  lo- 
comotive engineer,  that  it  was  equipped  with  the  best  me- 
chanical appliances  in  known  and  practical  use  for  pre- 
venting the  escape  of  sparks;  and  was  not  run  in  a  negli- 
gent manner  so  as  to  unnecessarily  throw  out  sparks  and 
coals  or  cinders;  and   (where  the  fire  originated  on  the 
right  of  way  of  the  railroad  company),  (b)  that  such  right 
of  way  was  kept  clear  of  combustible  matter  liable  to  igni- 
tion by  sparks  or  coals  discharged  from  passing  engines 
and  to  communicate  fire  to  the  property  of  others.    White 
v.  N.  Y.  &  P.  N.  R.  Co.,  99  Va.,  357;  N.  &  W.  Railway  Co. 
V.  Brigg*,  103  Va.  105;  Atlantic,  etc.  R.  Co.  v.  Watkins,  104 
Va.  154;  PhilMpg  v.  Southern  Ry.  Co.,  109  Va.  437,  3  Va. 
App.  145.    The  rule  as  to  the  effect  of  evidence  showing  that 
the  engine  was  in  good  repair,  would  of  course,  prior  to  the 
Featheratone  Act,  have  applied  to  the  dropping  of  coals  or 
dnders  mid  would  have  negatived  the  existence  of  negli- 
gence in  that  regard  and  hence  of  liability  for  damages  for 
fire  caused  hereby. 
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Therefore,  prior  to  the  Featherstone  Act,  the  ultimate 
question  of  fact  in  issue  in  railroad  fire  damage  cases  was 
whether  the  fire  was  negligently  set  out  by  the  railroad 
compahy.  Upon  that  issue  it  was  necessarily  held  that 
"after  the  plaintiff  has  identified  with  certainty  the  engine 
alleged  to  have  communicated  the  fire  complained  of,  it  is 
not  admissible  to  introduce  evidence  of  other  fires  com- 
municated along  the  company's  right  of  way  without  first 
showing  that  the  other  fires  were  set  out  from  the  engine 
in  question."  This  was  because  in  the  then  state  of  the 
law,  negligence  being  an  essential  ingredient  to  be  found 
to  exist  in  a  case  before  any  liability  of  the  railroad  com- 
pany could  arise,  when  the  injury  complained  of  was 
shown  to  have  been  caused,  or  could  only  have  been 
caused  by  a  known  and  identified  engine,  the  evidence  had 
necessarily  to  be  confined  to  the  condition,  management  and 
practical  operation  of  that  engine,  in  order  to  ascertain 
whether  the  railroad  company  was  guilty  of  negligence 
with  respect  thereto.  N.  &  W.  Railway  Co.  V.  Briggs,  su- 
pra. Evidence  which  might  have  been  relevant  as  tending 
to  prove  that  the  fire  was  in  fact  set  out  by  the  railway 
company,  consisting  of  evidence  of  the  frequency  of  fires 
set  out  by  the  engines  of  such  company  indiscriminately, 
clearly  could  not  be  relevant  to  the  issue  in  such  state  of 
the  law,  which  was  whether  tjiere  was  negligence  in  the 
condition  or  management  of  the  identified  engine.  The 
other  engines  of  the  railroad  company  may  have  set  out 
fires,  whether  because  defective  in  condition  or  negligently 
operated,  or  not,  and  the  identified  engine  may  have  set  out 
the  fire  in  question,  but  if  the  latter  was  not  defective  in 
condition  or  negligently  operated  there  was  no  liability 
upon  the  defendant  in  such  state  of  the  law.  That  is  to 
say,  the  rule  in  N.  &  W.  R.  Co.  v.  Briggs,  supra,  above  re- 
ferred to,  was  established  when  and  because  in  the  then 
state  of  the  law  negligence  was  an  essential  ingredient  and, 
indeed,  was  the  gist  of  the  action  in  railroad  fire  damage 
cases,  and  not  merely  the  fact  of  the  setting  out  of  the  fire. 
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Since  the  Featherstone  Act  the  issue  in  such  cases  does  not 
include  negligence  as  an  essential  ingredient.  Such  ingred- 
ient consists  only  of  the  existence  of  the  fact  of  the  setting 
out  of  the  fire  by  the  railroad  company  by  sparks  or  coals 
(cinders)  dropped  or  thrown  from  some  one  or  more  of  its 
engines,  and  that,  under  such  act,  is  the  ultimate  fact  in 
issue;  and  all  evidence,  whether  circumstantial  or  direct, 
which  tends  to  prove  that  issue,  is  admissible,  and  the 
aforesaid  rule  in  the  case  of  N.  &  W.  Ry.  Co.  v.  Briggs,  sur 
pra,  is  no  longer  applicable. 

The  first  assignment  of  error  raising  the  question  we 
have  under  consideration,  is  based  on  the  aforesaid  rule 
in  the  case  of  N.  &  W.  Ry.  Co.  v.  Briggs,  supra.  That  rule 
not  being  applicable  since  the  Featherstone  Act,  our  con- 
clusion necessarily  is  that  such  assignment  of  error  is  not 
well  taken. 

The  ultimate  issue  of  fact  under  the  Featherstone  Act 
being  the  single  question  whether  the  fire  was  set  out  or 
originated  from  sparks  or  coals  (cinders),  singular  or 
plural,  thrown  or  dropped  from  an  engine  or  engines  of  the 
railroad  company,  manifestly,  as  above  noted,  any  evidence 
tending  to  prove  such  fact  is  admissible.  Evidence  to  the 
effect  that  the  engines  of  the  railroad  company  indiscrimi- 
nately, without  exception  (which  would  of  course  prima 
jade  include  the  identified  engines  aforesaid),  threw  sparks 
at  the  locality  in  question,  clearly  was  evidence  tending  to 
sustain  said  issue  in  behalf  of  the  plaintiff  and  hence  was 
admissible.  It  was  not  conclusive  evidence  in  itself,  but 
admissible  to  be  weighed  and  considered  by  the  jury  in  con- 
nection with  all  the  other  evidence  in  the  case. 

2.  Was  it  error  in  the  court,  in  its  first  ruling  as  to  the 
admissibility  of  evidence  of  sparks  and  cinders  being 
thrown  out  and  fires  started,  to  have  said :  "I  think  it  ad- 
missible but  not  on  the  ground  of  showing  that  the  engines 
were  defective,  but  showing  that  at  that  point  the  railroad 
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company  had  thrown  out  fee  on  other  occasions  and  there- 
fore that  it  is  possible  for  it  to  have  thrown  out  fire  at  this 
time?" 

The  objection  to  this  ruling  of  the  appellant  is  to  the  use 
of  the  word  possible  therein.  It  is  urged  that  this  being  the 
first  ruling  of  the  court  on  the  admissibility  of  such  evi- 
dence, although  the  court  did  in  later  rulings  on  the  same 
subject  substitute  the  word  "liable"  for  "possible*,"  the 
first  ruling  was  calculated,  and,  as  appellant  contends,  did 
leave  the  impression  on  the  minds  of  the  jury,  that  if  the 
evidence  showed  a  bare  possibility  that  the  two  engines  in 
question  threw  the  sparks,  the  'jury  might  consider  the  evi- 
dence as  sufficient  to  warrant  their  finding  in  favor  of  the 
plaintiff,  whereas  the  true  rule  is  that  the  evidence  must  be 
sufficient  to  show  such  fact  by  a  clear  preponderance  before 
the  jury  had  the  right  to  consider  it  in  favor  of  the  plain- 
tiff. 

It  is  admitted  that  the  trial  court  correctly  instructed 
the  jury  on  the  point  under  consideration,  by  one  of  tha  in- 
structions given  after  the  evidence  was  all  in,  but  it  is  in- 
sisted that  this  could  and  did  not  remove  the  erroneous  im- 
pression aforesaid. 

In  the  view  we  take  of  it,  the  objection  to  this  ruling  of 
the  court  was  not  well  taken.  It  seems  to  us  that  the  use 
of  the  word  possible  was  not  unfavorable  to  the  appellant. 
V/hat  the  court  said  in  the  ruling  in  question  had  not  the 
remotest  reference  to  the  matter  of  what  it  was  necessary 
for  the  plaintiff  to  prove  in  order  to  recover.  The  court 
ruled  the  evidence  admissible  on  the  issue  as  to  whether  the 
railroad  company  in  fact  set  out  the  fire,  as  consisting  of 
evidence  of  circumstances  tending  to  prove  that  fact,  to 
the  extent  of  showing  that  such  fact  was  possible.  The' 
court  did  not  say  or  indicate  to  the  jury  that  if  the  plaintiff 
stopped  there  she  could  recover.  It  was  a  step  in  her  proof, 
and  certainly  a  necessary  step  to  establish  that  it  was  at 
least  possible  for  the  fire  to  have  been  set  out  by  the  rail- 
road company,  before  she  could  ask  that  her  other  evidence 
be  considered  on  the  issue  before  the  court.    The  use  of  the 

ord  possible  by  the  learned  trial  judge  was  indeed  but  an 
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extremely  careful  and  guarded  manner  of  statement,  lest 
he  should  create  an  impression  adverse  to  the  appellant; 
and  was  less  likely  to  have  prejudiced  the  railroad  com- 
pany, than  the  use  of  the  word  "liable"  employed  later  on 
in  connection  with  the  same  ruling  as  to  the  admission  of 
similar  evidence,  to  which  no  objection  is  urged.  The  use 
of  the  word  "liable"  went  farther  than  "possible"  in  the 
statement  of  what  might  be  the  effect  or  weight  of  the  evi- 
dence ruled  upon,  and  manifestly  the  use  of  the  word  "pos- 
sible" in  the  first  instance  by  the  learned  trial  judge,  was 
as  above  indicated,  out  of  abundant  precaution  lest  he  cre- 
ate an  impression  on  the  minds  of  the  jury  that  they  might 
consider  such  evidence  as  going  beyond  the  step  of  show- 
ing that  the  throwing  out  of  fire  by  the  engines  at  the  point 
in  question  was  possible. 

However,  and  further,  it  seems  clear  to  us,  in  view  of  the 
admittedly  correct  instruction  given  by  the  trial  court  on 
this  point,  that  it  does  not  affirmatively  appear  from  the 
record  that  the  jury  was  misled  by  this  ruling  or  would  or 
could,  in  accordance  with  the  evidence,  have  rendered  a 
different  verdict  from  what  they  did,  and  hence  the  error 
in  such  ruling,  if  there  was  one,  was  harmless.  Standard 
Paint  Co.  V.  Vietor,  13  Va.  App.  604,  91  S.  E.  752. 

Omitting  references  to  the  instructions  which  involw 
the  question  first  above  considered  and  passed  upon,  the 
questions  raised  by  the  assignment  of  error  based  upon  the 
action  of  the  trial  court  in  giving  and  refusing  instructions 
will  now  be  considered.  , 

3.  Was  instruction  No.  3,  given  at  the  instance  of  ttie 
plaintiff,  contradictory  in  terms,  or  calculated  to  mislead 
the  jury  into  believing  therefrom  that  it  was  instructed 
that  the  railroad  company  was  liable,  unless  it  appeared 
from  the  evidence  that  there  was  no  other  probable  cause 
for  the  fire? 

Instruction  No.  3  referred  to  is  as  follows : 
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"3  (Given). 

"The  court  further  instructs  the  jury  that  the  burden  of 
proof  is  upon  the  plaintiff  to  show  by  clear  and  affirmative 
testimony  that  the  defendant  set  out  the  fire,  the  court  tell- 
ing the  jury  that  it  is  not  sufficient  for  the  plaintiff  to  show 
that  it  was  possible  for  the  defendant  to  have  started  the 
fire  but  it  must  appear  from  the  evidence  that  there  was  no 
other  probable  cause  for  the  fire." 

When  read  in  connection  with  instruction  No.  4  which 
was  given  by  the  trial  court  it  is  clear  that  instruction  No. 
3  is  not  amenable  to  the  objections  urged  against  it  which 
are  indicated  in  the  question  under  consideration.  Instruc- 
tion No.  4  is  as  follows: 

"4.  (Given). 

"The  court  instructs  the  jury  that  before  the  plaintiff 
can  recover  in  this  case  the  evidence  must  be  such  as  to 
show  more  than  a  mere  probability  that  the  property  was 
destroyed  by  sparks  of  fire  or  cinders  set  out  by  an  engine 
of  defendant  company,  and  it  is  not  necessary  to  prove  it 
beyond  a  reasonable  doubt.  If  it  is  shown  affirmatively  by 
a  clear  preponderance  of  the  evidence  that  the  Are  was 
caused  by  sparks  or  coals  or  cinders  emitted  from  an  en- 
gine of  defendant,  the  proof  is  sufficient." 

Hence  this  question  must,  be  answered  in  the  negative. 

4.  Was  it  error  in  the  trial  court  to  refuse  instruction  A 
offered  by  the  railroad  company? 

Instruction  A,  referred  to  is  as  follows: 

"A  (Refused,  except  as  modified  in  instruction  given). 

"The  court  instructs  the  jury  that  the  burden  of  proving 
that  the  fire  complained  of  in  the  plaintiffs  declaration  was 
caused  by  the  engine  or  engines  of  defendant  company  is 
on  the  plaintiff  and  must  be  proven  by  a  preponderance  of 
all  the  testimony  to  the  satisfaction  of  the  jury.  It  is  not 
sufficient  for  the  plaintiff  to  show  a  probability  that  the 
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fire  was  so  caused,  nor  can  the  jury  presume  from  the  hap- 
pening of  the  fire  that  it  was  caused  by  the  defendant  com- 
pany's engine  or  engines.  In  other  words,  the  court  means 
to  tell  the  jury  that  it  is  incumbent  upon  the  plaintiff  to 
snow  how  and  why  the  fire  occurred,  and  the  plaintiff  can- 
not leave  the  jury  to  the  determination  of  the  question  by 
conjecture,  guess*  or  random  judgment  or  upon  mere  sup- 
position." 

The  provisions  of  this  instruction  were  substantially  and 
fully  covered  by  instructions  Nos.  1,  3  and  4  given  by  the 
Irial  court.  Instructions  Nos.  3  and  4  are  above  quoted. 
Instruction  No.  1  was  as  follows: 

"1.  (Given). 

"The  court  instructs  the  jury  if  they  believe  from  the 
evidence  that  the  plaintiff  in  this  case  sustained  damage 
from  a  fire  occasioned  by  sparks,  cinders  or  coals  emitted 
or  thrown  from  an  engine  of  defendant,  as  alleged  in  the 
declaration,  and  that  the  defendant  was  a  railroad  com- 
pany at  the"  time  of  the  said  fire,  then  the  plaintiff  is  en- 
titled to  recover  of  the  defendant  the  damage  so  sustained 
at  the  date  of  the  fire ;  and  the  plaintiff  would  be  entitled  to 
recover  such  damage  without  any  reference  to  any  insur- 
ance collected  by  the  plaintiff." 

Counsel  for  the  railroad  company  say  in  this  connection : 
"We  invoke  the  principle  again  that  when  an  instruction 
prepared  by  counsel  for  either  party  states  a  correct  prin- 
ciple of  law,  then  the  party  offering  it  is  entitled  to  have 
it  given  in  the  language  employed  in  it."  This  principle  Is 
subject  to  the  well  settled  qualification  that  when  the  jury 
have  been  fully  and  sufficiently  instructed  on  a  given  point 
or  points  in  a  case,  it  is  not  error  to  refuse  other  instruc- 
tions, though  correct,  on  the  same  point  or  points.  I.tick 
&c.  Co.  V.  Russell  Company,  115  Va.  335,  79  S.  E.  393; 
Bowwxm  v.  First  Nat'l.  Bank,  115  Va.  463,  80  S.  E.  95; 
Ney  v.  Wren,  117  Va.  85,  99,  84  S.  E.  1 ;  Eastern  Motor  Co. 
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V.  Avpe^on-Lee  Co.,  117  Va.  495,  85  S.  E.  479;  Smith  V. 
Stanley,  114  Va.  117,  75  S.  E.  742;  CutcMto  v.  Roanoke, 
113  Va/452,  74  S.  E.  403.  As  stated  by  this  court  in  Wygal 
V.  Wilder,  117  Va.  896,  901,  86  S.  E.  97;  "The  practice  of 
diminishing  instead  of  multiplying  instructions  unneces- 
sarily is  rather  to  be  commended  than  condemned." 

In  regard  to  the  following  named  provision  in  said  in- 
struction A,  to-wit. :  "Nor  can  the  jury  presume  from  the 
happening  of  the  fire  that  it  was  caused  by  the  defendant 
company's  engine  or  engines,"  it  should  be  said  that  this 
unquestionably  enunciated  a  correct  proposition  of  law.  It 
could  have  had  no  helpful  effect,  however,  if  such  an  in- 
struction had  been  expressly  given  in  the  instant  case.  It 
does  not  appear  that  the  jury  were  asked  in  such  case  to 
apply  such  a  presumption.  On  the  contrary  instructions 
Ncs  1,  3  and  4  clearly  instructed  them  as  to  the  law  which 
negatived  any  such  presumption.  Moreover  the  instant 
case  was  not  one  in  which  the  plaintiff  was  left  by  the  evi- 
dence to  rely  upon  such  a  presumption.  She  had  other  evi- 
dence in  her  behalf  on  the  point.  Hence  the  giving  of  such 
an  instruction  in  such  a  case  would  have  been  confusing 
and  misleading  to  the  jury. 

Therefore  there  was  no  error  in  the  refusal  of  the  trial 
court  to  give  such  instruction. 

5.  Was  it  error  in  the  trial  court  to  refuse  instruction  B 
offered  by  the  railroad  company? 

Instruction  B  referred  to  is  as  follows : 

"B.  (Refused  as  embraced  in  instructions  given) : 

"The  court  further  instructs  the  jury  that  if  it  believes 
from  the  evidence  that  the  fire  complained  of  may  have 
resulted  from  one  of  two  causes,  for  one  of  which  defen- 
dant is  responsible,  but  not  for  the  other,  the  plaintiff  can- 
not recover,  nor  can  the  plaintiff  recover  if  it  is  just  as 
probable  that  the  fire  was  caused  by  the  one  as  by  the  other 
cause." 

There  was  no  evidence  in  the  case  to  support  this  instruc- 
tion.   There  were  only  two  causes  (cinder  or  spark)  for, 
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and  two  ways  of  the  setting  out  of  the  fire,  as  it  in  fact 
occurred,— (by  origin  on  the  right  of  way  of  the  railroad 
company  or  beyond  it)  as  disclosed  by  the  evidence,  (as 
Above  set  forth  in  the  summary  of  facts) .  For  any  and  all 
of  these  the  railroad  company  was  responsible  and  liable 
in  damages  under  the  Featherstone  Act,  if  the  fire  occurred 
in  any  or  all  of  such  ways.  The  rule  invoked  by  the  in- 
struction, while  well  settled,  has,  therefore,  no  application 
to  the  instant  case. 

The  instruction  under  consideration  was  evidently  of- 
fered under  the  assumption  that  the  evidence  tended  to 
show  that  there  was  still  another  cause  for  the  fire,  namely, 
that  it  was  caused  by  the  carelessness  of  boys  playing  cards 
in  the  buildings.  There  is  no  such  fact  testified  to  or  shown 
in  evidence  however,  in  the  case.  The  only  reference  to 
any  such  matter  is  in  the  testimony  of  the  husband  of  the 
plaintiff.  He  says  that  when  he  saw  the  fire  "I  started 
down  to  investigate  thinking  some  boys  might  be  playing 
cards."  But  what  he  saw  on  his  arrival  at  the  fire  and  the 
other  evidence  in  the  case  entirely  excluded  any  such  hypoth- 
esis being  supported  by  or  being  consistent  with  the  evi- 
dence. 

Hence  this  instruction  was  also  properly  refused. 

6.  Was  it  error  in  the  trial  court  to  refuse  instruction 
C  offered  by  the  railroad  company? 

Instruction  C,  referred  to  is  as  follows: 

"C  (Refused  as  covered  so  far  as  proper  by  instruc- 
tions given). 

"The  court  further  instructs  the  jury  that  if  the  plaintiff 
fails  to  establish  by  affirmative  proof  sufficient  to  satisfy 
reasonable  and  well  balanced  minds  any  one  fact  necessary 
to  prove  that  the  fire  was  set  out  by  the  defendant  company, 
they  shall  find  for  the  defendant." 

The  provisions  of  this  instruction  were  substantially  and 
fully  covered  by  other  instructions  given  by  the  trial  court. 
What  is  said  above  on  this  subject  in  connection  with  in- 
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struction  A  refused  by  the  trial  court,  is  deemed  equally 
applicable,  mutatis  mutandis,  to  the  instruction  now  under 
consideration. 

Hence  there  was  no  error  in  the  refusal  of  this,  instruc- 
tion. 

We  come  now  to  the  question  raised  by  the  only  remain- 
ing assignment  of  error  which  we  have  not  passed  upon, 
namely : 

7.  Was  there  error  in  the  refusal  of  the  trial  court  to  set 
aside  the  verdict  of  the  jury  and  grant  a  new  trial? 

The  above  statement  of  evidence  deemed  to  be  material, 
and  the  above  summary  of  fscts,  sufficiently  answer  this 
question  in  the  negative,  and  a  discussion  thereof,  it  is  be- 
lieved, would  needlessly  prolong  this  opinion. 

For  the  foregoing  reasons  we  find  no  error  in  the  judg- 
ment complained  of  and  it  will  be  affirmed. 

Affirmed. 


PIRKEY  v.  GRUBB'S  EXECUTOR  ET  ALS. 

(Richmond,  November  15,  1917.) 

Cotjntie? — Authority  to  Accept  Donations — Execution  of  Trusts — 
Statvte — Validity — Board  of  Supervisors. — An  act  by  which  a 
county  of  this  Commonwealth  is  enabled  to  accept  donations,  or 
execute  trusts  committed  to  it  in  aid  of  benevolent  and  charitable 
objects  of  a  public  character  within  its  territorial  limits,  is  a  vaild 
enactment,  and  the  act  here  in  question  sufficient  for  that  pur- 
pose. The  board  of  supervisors  of  the  countv  may  incur  such 
$v.  obligation  for  a  proper  public  purpose,  when  authorized  by 
th^  general  assembly,  which  will  bind  its  successors  indefinitely. 

Idev — Pi'blic  Purvose — Charity — Hospitals — Code,  sees.  1719,  1720. 
— That  the  establishment  and  maintenance  of  hospitals  by  counties 
and  towns  is  regarded  in  Virginia  as  a  benevolent  obiVct  of  a 
public  character  is  manifest  from  sections  1719  and  1720  of  the 
Code,  authorizing  such  hospitals  and  their  maintenance  out  of 
tho  oubMc  funds.  The  maintenance  of  the  indigent  poor  is  also 
a  benevolent  or  charitable  object  of  a  public  character. 


C-  —  *'-  r-nr'  nf  She^ndoih  courty. 

Affirmed. 
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Charles  A.  Hammer  and  D.  O.  Dechert,  for  the  plaintiff 
in  error. 

Conrad  &  Conrad  and  Sipe  &  Harris,  for  the  defendants 

in  error. 

Prentis,  J.: 

At  its  1912  session,  the  General  Assembly  of  Virginia 
passed  an  act  in  these  words : . 

"An  Act  to  permit  the  county  of  Rockingham,  through 
its  board  of  supervisors,  to  accept  donations  and  trusts 
made  for  benevolent  or  charitable  objects  of  a  public  char- 
ter within  its  territorial  limits,  and  to  perform  such  con- 
ditions and  execute  such  trusts  as  may  be  connected  with 
the  same. 

"Approved  February  29,  1912. 

"Whereas  a  citizen  of  this  Commonwealth  has  mani- 
fested a  desire  by  his  last  will  and  testament  to  bestow  his 
estate,  or  a  part  thereof,  upon  the  county  of  Rockingham, 
on  condition  that  said  county  shall  forever  pay  interest  on 
the  amount  received  by  it  to  the  Rockingham  Memorial 
Hospital,  a  corporation  without  capital  stock,  incorporated 
to  establish  and  conduct  a  hospital  in  the  town  of  Harri- 
sonburg, in  the  said  county,  the  interest  so  paid  to  be  ap- 
plied by  the  hospital  authorities  to  the  discharge  of  the  ex- 
penses in  the  hospital  of  indigent  patients  from  the  county 
of  Rockingham  and  the  town  of  Harrisonburg;  and  some 
doubt  existing  as  to  the  legal  competency  of  a  county  of  this 
State  to  accept  a  gift  of  the  sort  proposed ;  and  it  being 
deemed  to  be  in  accordance  with  sound  public  policy  and 
the  public  good  to  sanction  and  permit  the  acceptance  of  a 
gift  of  the  sort  so  proposed,  or  others  of  a  like  or  similar 
character  or  object ;  therefore, 

"1.  Be  it  enacted  by  the  general  assembly  of  Virginia, 
That  the  county  of  Rockingham  shall  be  capable,  through 
its  board  of  supervisors,  to  accept  any  donation  or  any 
trust  made  for  benevolent  or  charitable  objects  of  a  public 
nature,  not  religious  or  sectarian,  within  its  external  ter- 
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ritorial  limits,  and  to  perform  such  conditions  and  execute 
such  trusts  as  may  be  imposed  upon  it  by  the  terms  of  the 
instrument  by  which  the  donation  is  made  or  the  trust  is 
created. 

"No  such  gift  or  trust,  if  accepted  by  the  board  of  super- 
visors, shall  be  declared  or  held  to  be  void  for  insufficient 
designation  of  the  beneficiaries  or  uncertainty  as  to  the  ob- 
jects thereof,  but  in  all  such  cases  the  gift,  grant,  devise 
or  bequest,  as  the  case  may  be,  shall  be  valid;  and  in  any 
case  where,  under  the  principles  now  governing  in  courts 
of  equity,  the  objects  or  beneficiaries  of  the  donation  or 
trust  are  so  undefined  or  uncertain  as  not  to  admit  of  spe- 
cific enforcement  or  administration  by  a  court  of  equity, 
the  same,  if  accepted  by  the  county  authorities,  shall  be  ad- 
ministered or  executed  so  as  to  effectuate  as  nearly  as  may 
be  the  intent  or  object  of  the  donor  or  founder."  (Acts 
1912,  p.  111). 

On  the  11th  day  of  May,  1912,  R.  M.  Grubbs  made  his 
last  will  and  testameiit,  the  pertinent  parts  of  which  are  : 

"I,  R.  M.  Grubbs,  of  the  county  of  Rockingham,  in  the 
State  of  Virginia,  do  make,  publish  and  declare  this  to  be 
my  last  will  and  testament. 

"I  will  and  direct  that  all  my  property,  both  real  and 
personal,  shall  be  sold  by  my  executor  at  public  sale  to  the 
highest  bidder,  and  that  all  my  just  debts  and  funeral  ex- 
penses be  paid,  as  soon  after  my  decease  as  practicable. 

"I  bequeath  an  annuity  of  sixty  dollars  a  year  to  be  paid 
semi-annually  during  her  lifetime,  to  Clementine  Thomp- 
son, who  served  faithfully  fluring  the  last  illness  of  my 
mother  and  sister  and  has  since  been  my  housekeeper;  this 
annuity  to  be  paid  out  of  the  income  of  my  estate,  and  as 
a  first  charge  upon  it,  by  the  Rockingham  Memorial  Hos- 
pital, hereinafter  mentioned.  *  *  * 

"I  give  and  bequeath  all  the  residue  of  my  estate  to  the 
county  of  Rockingham  on  condition  that  said  county  shall 
forever  pay  interest,  at  the  rate  of  six   per   centum   per 
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annum,  on  the  amount  received  by  it,  payable  semi-annually 
to  the  Rockingham  Memorial  Hospital,  a  corporation  duly 
incorporated  under  the  laws  of  Virginia,  now  equipping*  a 
hospital  in  the  town  of  Harrisonburg,  the  said  hospital  to 
pay  the  annunity  aforesaid  to  Clementine  Thompson  dur- 
ing her  lifetime  out  of  the  interest  or  income  so  received 
by  it,  and  apply  the  residue  of  such  interest  or  income  to 
the  support  or  maintenance  in  its  hospital  of  indigent  pa- 
tients from  the  county  of  Rockingham'  and  the  town  of 
Harrisonburg,  the  hospital  authorities  to  provide  by  means 
of  such  by-laws,  rules  and  regulations  as  they  may  see  fit 
to  adopt  the  benefits  of  this  fund,  it  being  my  desire  and 
intent,  as  far  as  my  substance  will  suffice,  to  provide  the 
means  of  furnishing  hospital  advantages  to  indigent  per- 
sons of  the  county  and  town  who  may  have  need  of  the 
same,  leaving  it  to  the  hospital  authorities  to  ascertain  or 
determine  the  individual  beneficiaries  of  this  fund.  The 
benefits  of  this  fund,  however,  to  be  apportioned  between 
indigent  patients  from  the  county,  and  indigent  patients 
from  the  town  in  proportion  to  population. 

"In  case  the  county  of  Rockingham  should  decline  the 
bequest  made  by  this,  my  will,  or  the  same  should  fail  for 
any  cause,  then  and  in  that  event,  I  give  and  bequeath  the 
whole  of  my  estate,  left  after  the  payment  of  my  debts  and 
funeral  expenses,  and  the  satisfaction  of  the  provisions  for 
the  cemetery  fence,  to  the  said  The  Rockingham  Memorial 
Hospital,  the  same  to  be  placed  at  interest  in  the  safest  and 
best  paying  securities  and  the  interest  or  income  to  be  ap- 
plied, as  hereinbefore  provided. 

"And  in  the  event  that  the  bequests  hereinbefore  made  to 
The  Rockingham  Memorial  (that  is  the  bequest  of  the  in- 
terest to  be  paid  by  the  county  of  Rockingham,  or,  in  case 
that  should  fail,  the  bequest  of  my  whole -estate  made  in  the 
clause  immediately  preceding  this  one)  for  the  uses  speci- 
fied should  fail  or  be  defeated  on  the  ground  of  uncertainty, 
as  to  the  individual  beneficiaries,  or  for  any  other  cause  or 
reason  whatsoever,  then  and  in  that  event,  T  give  and  be- 
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queath  the  whole  of  my  estate  left  after  the  payment  of  my 
debts  and  funeral  expenses,  and  the  satisfaction  of  the  pro- 
visions for  the  cemetery  fence  aforesaid,  to  the  said  The 
Rockingham  Memorial  Hospital  without  condition,  limita- 
tion or  qualification  of  any  sort  whatsoever,  except  that  the 
said  corporation  shall  pay  the  annuity  aforesaid  to  Clemen- 
tine Thompson. 

*  *  *  *  * 

"I  hereby  revoke  all  words  or  clauses  in  this  will  giving 
any  part  of  the  principal  of  my  estate  to  the  Rockingham 
Memorial  Hospital." 

(Codicii  to  the  Withixn  Will.) 

"I  hereby  alter  the  conditions  of  the  bequest  to  the 
county  and  limit  the  rate  of  interest  to  four  per  centum  per 
annum  on  the  entire  amount  which  it  may  receive. 

"In  case  that  the  county  of  Rockingham  should  refuse 
the  gift  of  the  residue  of  my  estate  after  paying  annuity  to 
Clementine  Thompson  and  the  bequest  to  the  cemetery,  I 
then  give  the  same  to  Miss  Fannie  Pirkey,  daughter  of  Al- 
bert and  Amanda  Amanda  Pirkey,  of  near  Massanutten 
Springs,  in  Rockingham  Co.,  Va.  Provided  she  pays  the 
two  former  bequests  made  in  this  my  will." 

The  testator  died  in  January,  1913.  On  the  7th  day  of 
April,  1914,  the  board  of  supervisors  of  Rockingdam  county 
against  the  protest  of  counsel  for  the  appellant,  Fannie  V. 
Pirkey,  passed  a  resolution  in  these  words: 

"It  appearing  to  the  board  that  the  greater  portion  of 
the  Grubb  estate  is  in  the  hands  of  the  executor  ready  for 
disbursement  and  that  Dr.  J.  M.  Beidler,  the  said  executor 
of  R.  M.  Grubb,  deceased,  is  desirous  of  knowing  whether 
the  board  is  or  is  not  going  to  except  the  legacy  or  trust  to 
the  county  of  Rockingham  under  said  will,  and  the  board 
having  heard  the  arguments  of  counsel  passed  the  follow- 
ing resolution :  Be  it  resolved  that  the  Board  of  Supervis- 
ors of  Rockingham  County  does  hereby  signify  its  intention 
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and  willingness  to  accept  and  does  hereby  accept  the  gift  or 
bequest  to  said  county  of  Rockingham,  under  the  will  of 
R.  M.  Grubb,  deceased,  subject  to  the  charges,  conditions 
and  limitations  contained  in  said  will  and  codicils  there- 
to." 

Whereupon,  the  executor  filed  a  bill,  making  the  in- 
terested parties  defendants,  in  which  he  alleged  that  he 
had  converted  the  estate  into  cash  and  was  ready  to  pay 
the  amount  over  to  those  entitled  to  receive  it,  but  that  in- 
asmuch as  the  appellant  denied  the  validity  of  the  bequest 
to  the  county  of  Rockingham  and  the  capacity  of  the  county 
to'  take  the  gift  made  to  it  under  the  will,  he  asked  the  aid 
and  guidance  of  the  court,  a  judicial  determination  of  the 
rights  of  the  interested  parties,  and  special  directions  as  to 
the  disposition  of  the  remainder  of  the  estate  in  his  hands. 
Each  of  the  defendants  answered  the  bill,  and  the  appel- 
lant, Fannie  V.  Pirkey,  filed  a  demurrer  and  an  answer, 
which  she  asked  to  be  treated  as  a  cross-bill,  and  prayed 
therein  that  she  be  declared  by  decree  entitled  to  take  the 
estate.  Upon  this  state  of  the  pleadings,  there  being  no 
dispute  as  to  the  facts,  the  court  overruled  the  demurrer, 
denied  the  relief  prayed  for  in  the  cross-bill,  dismissed  it, 
and  directed  the  executor  to  pay  the  annuity  to  Clementine 
Thompson  from  the  date  of  decedent's  death  to  the  time  of 
payment,  and  to  pay  over  the  residue  and  such  further 
sums  as  might  be  thereafter  received  by  him  to  the  county 
of  Rockingham,  after  satisfying  the  costs  and  proper  at- 
torneys' fees;  and  further  directed  that,  in  accordance  with 
the  terms  of  the  bequest,  the  county  forever  pay  to  the 
Rockingham  Memorial  Hospital  interest  on  the  amount  re- 
ceived at  the  rate  of  four  per  centum  per  annum. 

From  this  decree  Fannie  V.  Pirkey  appealed. 

The  validity  of  the  bequest  to  the  county  of  Rockingham 
is  to  be  determined. 

The  appellant  denies  that  the  act  approved  February  29, 
1912,  hereinafter  called  the  enabling  act,  is  sufficient  to 
validate  the  bequest.    To  epitomize  this  contention  in  the 


Digitized  by 


Google 


95  15  Virginia'  Appeals. 

language  of  the  appellant's  reply  brief,  "It  is  not  contended 
by  appellant  that  there  is  any  conflict  between  the  title  of 
the  act  and  the  act  itself,  so  far  as  the  enacting  clause  ia 
concerned.  The  real  contention  is  that  neither  the  title 
nor  the  enacting  clause  provides  for  any  transaction  such 
as  is  described  in  the  preamble,  or  as  is  involved  in  the  ac- 
ceptance of  the  provisions  of  the  will  here  in  controversy/* 
In  support  of  this  contention  counsel  have  quoted  many  au- 
thorities to  establish  their  proposition,  that  this  bequest  to 
the  county  is  not  technically  a  "trust."  While  this  may  be 
true,  it  is  only  true  subject  to  the  qualification  that  the  peo- 
ple of  the  county,  not  the  board  of  supervisors,  are  the  bene- 
ficiaries, and  the  principal  of  the  fund  can  only  be  used 
for  some  proper  public  purpose  for  the  benefit  of  such 
beneficiaries.  Technically  the  bequest  is  a  donation  to  the 
county,  upon  condition,  while  the  interest  thereon  when 
paid  by  the  county  to  the  hospital  constitutes  a  trust  fund 
of  which  the  Rockingham  Memorial  Hospital  is  the  trustee. 
The  statute,  however,  both  in  its  title  and  enacting  clause, 
refers  not  only  to  trusts,  but  also  to  donations  and  gifts. 
The  title  in  express  terms  indicates  its  object,  and  in  aid  or 
promotion  of  that  object  permits  the  county  of  Rocking- 
ham "to  accept  donations  *  *  *  made  for  benevolent  or 
charitable  objects  of  a  public  character  within  its  terri- 
torial limits,  and  to  perform  such  conditions  *  *  *  as  may 
be  connected  with  the  same."  This  deleted  quotation  from 
the  title  omits  all  reference  to  "trusts"  contained  therein, 
for  it  also  refers  to  trusts  which  may  be  made  for  the  same 
purpose,  and  authorizes  the  county  to  execute  the  same. 
The  first  paragraph  of  the  enacting  clause  fully  accords 
with  the  title,  and  clearly  authorizes  the  county  of  Rock- 
ingham," through  its  board  of  supervisors,  to  accept  any 
donation  *  *  *  made  for  benevolent  or  charitable  objects  of 
a  public  nature,  not  religious  or  sectarian,  within  its  ex- 
ternal territorial  limits,  and  to  perform  such  conditions 
*  *  *  as  may  be  imposed  upon  it  by  the  terms  of  the  instru- 
ment by  which  the  donation  is  made.  *  *  *"  It  is  true  that 


Digitized  by 


Google 


PlRKEY  V.  GRUBB'S  EXECUTOR  ET  ALS.  97 

the  same  clause,  by  the  words  omitted  in  the  quotation  just 
made,  also  authorizes  the  county  to  "accept"  and  "execute" 
"any  trust"  that  may  be  imposed  upon  it  by  the  terms  of 
the  instrument  by  which  "the  trust  is  created,"  but  the 
distinction  between  trusts  and  gifts  is  still  clearly  main- 
tained. 

This  distinction  is  also  carefully  preserved  in  the  second 
and  last  paragraph  of  the  enacting  clause,  by  the  use  of 
appropriate  and  carefully  selected  language,  concluding 
with  the  provision  that  the  gift  or  trust  "shall  be  adminis- 
tered or  executed  so  as  to  effectuate  as  nearly  as  may  be 
the  intention  or  object  of  the  donor  or  founder;"  "donor" 
being  precisely  the  appropriate  word  to  use  if  the  bequest 
is  a  gift,  and  "founder"  just  the  appropriate  technical  word 
to  be  used  if  the  bequest  is  a  trust. 

Referring  now  to  the  preamble  of  the  act,  it  is  perfectly 
apparent  that  it  was  passed  because  the  legislature  had 
been  informed  of  the  purpose  of  this  testator  to  bestow  a 
part  of  his  estate  upon  the  county  of  Rockingham,  and  the 
preamble  refers  specifically  to  this  gift  or  donation  at  that 
time  contemplated,  and  recites  that  it  is  "deemed  to  be  in 
accordance  with  sound  public  policy  and  the  public  good  to 
sanction  and  permit  the  acceptance  of  a  gift  of  the  sort  so 
proposed,  or  others  of  a  like  or  similar  character  or  ob- 
ject." This  preamble  clearly  indicates  that  the  legislature 
had  been  informed  of  the  purpose  of  the  testator  to  make 
this  identical  donation  on  condition  that  the  county  should 
pay  interest  on  the  principal  of  the  amount  thereof. 

Under  these  circumstances,  it  is  impossible  for  us  to 
doubt  the  manifest  intention  of  the  legislature  to  remove 
every  obstacle  which  could  possibly  prevent  the  accom- 
plishment of  the  testator's  benevolent  purpose. 

The  donation  here  involved  might  have  been  made  ef- 
fective by  leaving  out  of  the  act  all  reference  to  trusts,  but 
it  was  doubtless  suggested  that  possibly  this  testator,  or 
some  other,  might  prefer,  instead  of  making  a  gift  to  the 
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county,  to  bequeath  his  estate  to  the  county  in  trust  for 
benevolent  and  charitable  uses,  and  so  passed  an  act  to 
validate  any  such  bequest  in  either  form. 

The  general  purpose  of  the  act  is  the  aid  of  benevolent 
and  charitable  objects  of  a  public  character  within  the  ter- 
ritorial limits  of  the  county  of  Rockingham,  and  the  county 
is  enabled  by  the  act  to  effectuate  this  object,  either  by  the 
acceptance  of  donations  or  the  execution  of  trusts  com- 
mitted to  it 

That  the  legislature  had  power  to  pass  such  an  act  can- 
not be  doubted,  for  it  has  supreme  legislative  power  ex- 
cept so  far  as  it  is  restrained  by  the  State  or  federal  Con- 
stitution. Henry's  Case,  110  Va.  879,  3  Va.  App.  647,  65 
S.  E.  57,  26  L.  R.  A.  (N.  S.)  883;  Button  V.  State  Corpora- 
tion Commission,  105  Va.  634,  64  S.  E.  769,  and  cases  cited. 

That  a  board  of  supervisors  may  incur  an  obligation  for 
a  proper  public  purpose,  when  so  authorized  by  the  general 
assembly,  which  will  bind  its  successors  indefinitely,  is  also 
clear,  and  one  instance  of  this  may  be  found  in  Lynchburg 
V.  Amherst  County,  115  Va.  600,  8  Va.  App.  472,  where 
the  county  of  Amherst  was  held  bound  by  its  contract  with 
the  city  of  Lynchburg  for  one-half  the  cost  of  repairs  upon 
the  bridge  across  James  river  connecting  the  county  with 
the  city,  for  amounts  not  exceeding  $100  at  any  one  time, 
although  the  only  authority  for  this  specific  obligation  was 
found  in  the  special  act  which  authorized  the  city  and 
county  jointly  to  make  the  purchase  of  the  bridge,  and  "to 
determine  and  fix  the  terms  and  conditions  on  which  the 
bridge  was  to  be  used." 

The  purpose  of  this  charity  is  to  provide  a  fund  for  the 
support  and  maintenance  of  indigent  patients  from  the 
county  of  Rockingham  and  the  town  of  Harrisonburg  in 
the  Rockingham  Memorial  Hospital.  That  the  establish- 
ment and  maintenance  of  hospitals  by  counties  and  towns 
is  regarded  in  Virginia  as  a  benevolent  object  of  a  public 
character,  is  manifest  from  sections  1719  and  1720  of  the 
Code,  authorizing  such  hospitals  and  their  maintenance  out 
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of  the  public  funds;  and  it  seems  hardly  necessary  to  say 
that  the  maintenance  of  the  indigent  poor  is  also  a  bene- 
volent or  charitable  object  of  a  public  character. 

So,  then,  it  seems  clear  to  us  that  we  have  here  a  valid 
enabling  act,  the  provisions  of  which  have  been  carefully 
observed  by  the  testator  in  his  commendable  efforts  to  pro- 
vide a  beneficent  public  charity,  coupled  with  an  acceptance 
of  the  gift  upon  the  condition  attached  by  the  donor  thereto, 
which  condition  is  altogether  reasonable  in  itself  and  the 
result  of  its  acceptance  is  that  the  taxpayers  of  the  county 
of  Rockingham  and  town  of  Harrisonburg  are,  to  the  ex- 
tent which  the  fund  will  provide,  relieved  of  a  burden 
which  would  otherwise  rest  upon  them. 

The  briefs  indicate  great  industry  and  quote  many  au- 
thorities, suggest  many  difficulties,  propound  several  ques- 
tions, but  in  our  view  of  the  case  no  good  purpose  would  be 
served  by  prolonging  this  discussion,  because  we  are  of  the 
opinion  that  the  enabling  act  furnishes  a  complete  reply  to 
Avery  suggestion  and  argument  which  has  been  or  can  be 
made  against  the  validity  of  the  bequest,  answers  every 
question  raised,  solves  every  doubt  which  it  is  possible  to 
suggest,  and  removes  the  inquiry  from  the  forum  of  debate. 
The  controlling  question  here  is  whether  in  view  of  the  en- 
abling act  this  bequest  is  valid.  As  to  this  we  have  no  doubt 
whatever,  and  the  decree  of  the  trial  court  is  plainly  right. 

Affirmed. 


SPROUL  AND  RUCKMAN  v.  HUNTER  AND  BURKE, 
EXECUTORS. 

(Richmond,  November  15,  1917.) 

1.  Equity — Wills — Guidance   of  Executors — Sale   of  Real  Estate. — 

Although  executors  have  power  under  the  will  to  sell  the  prop- 
erty belonging  to  the  estate,  the  possession  of  such  authority  in 
no  way  deprives  them  of  the  right  to  go  into  a  court  of  equity 
for  aid  and  guidance  in  the  discharge  of  their  duties,  and  to 
have  tho  property  sold  under  its  decrees. 

2.  Idem — Judicial   Sale— Caveat    Emptor — Deficiency   in   Acreage. — 

Where  real  estate  is  sold  in  such  a  proceeding,  the  sale  is  a  judi- 
cial sale  to  which  the  principle  of  caveat  emptor  applies,  and 
purchasers,  who  have  stood  by  and  without  objection  suffered  the 
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court  to  direct  a  sale  upon  the  assumption  that  the  tract  con- 
tained the  number  of  acres  specified  in  the  testator's  will  and 
the  petition  for  the  sale  cannot  subsequently  complain  that  there 
was  a  deficiency  in  acreage,  though  the  deed  made  in  pursuance 
of  the  decree  named  a  greater  number  of  acres. 

Appeal  from  Corporation  Court  of  city  of  Staunton. 

Affirmed. 

Rudolph  Bumgarcfoier,  for  the  appellants. 
J.  M.  Perry,  for  the  appellees. 

Whittle,  P.: 

The  essential  facts  and  circumstances  of  this  litigation 
will  sufficiently  appear  from  the  discussion  of  the  questions 
involved. 

In  the  year  1905,  the  executors  and  trustees  under  the 
will  of  Robert  W.  Burke,  deceased,  filed  a  bill  for  conform- 
ity against  the  beneficiaries  of  the  estate,  in  the  Corpora- 
tion Court  of  the  city  of  Staunton,  invoking  the  instruction 
and  direction  of  the  court  in  the  discharge  of  their  duties. 
The  bill  also  contained  the  prayer  that  plaintiff  s  be  autho- 
rized to  sell  certain  bank  stock  belonging  to  the  estate  to 
pay  debts ;  that  proper  compensation  be  allowed  the  execu- 
tors; that  they  be  permitted  from  time  to  time  to  settle 
their  accounts  in  the  suit,  and  for  general  relief.  The  cor- 
poration court  assumed  jurisdiction  of  the  suit  and  the  ad- 
ministration of  the  estate,  making  the  necessary  orders 
therein  as  occasion  required,  and  the  case  has  remained  on 
the  docket  hitherto. 

Among  other  property  belonging  to  the  estate  was  a 
valuable  farm  located  in  the  vicinity  of  Staunton,  which  is 
described  in  the  will  as  containing  about  775  acres.  The 
will  invested  the  executors  with  extensive  powers  as  trus- 
tees in  the  management  of  the  estate ;  and  authorized  them, 
in  their  discretion,  to  sell,  publicly  or  privately,  and  convey 
any  real  estate  owned  by  the  testator  at  his  death,  and  to 
reinvest  the  proceeds  upon  the  trusts  set  out  in  the  will. 
But  in  case  of  sale  of  the  775  acre  farm,  the  proceeds  were 
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directed  to  be  invested  separately  and  kept  apart  from  the 
rest  of  the  estate;  such  proceeds  to  stand  as  the  representa- 
tive and  substitute  of  the  farm  for  all  purposes  of  the  will. 
The  executors  conceiving  that  a  sale  of  the  farm  would  be 
advantageous,  listed  the  same  with  a  real  estate  agent  to 
procure  a  purchaser ;  and  it  was  described  by  the  agent  as 
containing  800  acres.     The  agent  procured  appellants  as 
prospective  purchasers,  and  on  January  19,  1917,  they  sub- 
mitted to  him  an  offer  in  writing  to  purchase  the  farm  "con- 
taining approximately  800  acres,  *  *  *  together  with  all  im- 
plements, horses,  harness  and  colts  on  the  place,  including 
also  the  corn,  fodder  and  growing  crops  exclusive  of  the 
tenants'  share,"  for  $50,000;  $10,000  in  cash  on  delivery  of 
a  good  and  sufficient  deed;  and  the  residue  to  be. evidenced 
by  five  bonds,  each  for  the  principal  sum  of  $8,000,  bearing 
6  per  cent  interest,  payable  in  one,  two,  three,  four  and 
five  years,  with  privilege  of  anticipating  any  or  all  of  the 
said  bonds  at  any  regular  interest  period.     On  the  same 
date  the  appellee,  Hunter,  addressed  to   the    real    estate 
agent  his  acceptance  of  the  offer,  "subject  to  the  approval 
of  my  co-executor,  E.  Butler  Burke,  and  the  further  con- 
firmation of  the  court/'    The  co-executor  having  signified 
his  approval  of  the  conditional  acceptance  of  Hunter,  the 
executors,  on  January  20,  filed  their  petition  in  the  suit  for 
conformity  in  which  they  alleged,  that  they  were  invested 
with  full  power  and  authority  by  testator's  will  to  sell  any 
part  of  the  estate,  including  the  775  acre  farm,  the  pro- 
ceeds of  which  in  the  event  of  a  sale,  were  to  be  reinvested 
in  accordance  with  the  provisions  of  the  will;  that  they 
were  satisfied  that  a  sale  would  promote  the  interests  of  all 
persons  interested  in  the  estate;  yet,  they  did  not  care  to 
take  that  step  without  first  securing  the  approval  and  di- 
rection of  the  court,  which  had  theretofore  been  and  still 
was  engaged  in  the  administration  of  the  estate;  and  that 
it  was  for  the  purpose  of  obtaining  the  sanction  and  ap- 
proval of  the  court  that  they  filed  their  petition;  that  if 
the  court  concurred  in  the  opinion  of  petitioners  that  the 
farm  should  be  sold,  they  prayed  to  be  authorized  to  em- 
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ploy  a  real  estate  agent  to  assist  them  in  effecting  the  sale. 
The  petition  concluded  with  the  general  prayer  for  a  de- 
cree directing  the  sale  and  reinvestment  of  the  proceeds. 
On  the  same  day  the  court  passed  a  decree,  directing  the 
executors  to  sell  the  farm  in  pursuance  of  the  prayer  of 
their  petition. 

Accordingly,  by  deed  bearing  even  date  with  the  petition 
and  decree,  a  conveyance  was  made  by  the  executors  to  ap- 
pellants, H.  B.  Sproul  and  D.  G.  Ruckman,  reciting,  among 
other  things  the  decree  of  the  corporation  court  authoriz- 
ing and  directing  the  executors  to  sell  the  farm  at  their  dis- 
cretion, and  in  their  judgment,  and  for  the  consideration 
named  in  the  written  proposal,  of  the  farm  in  question,  de- 
scribed as  "containing  800  acres  more  or  less."  On  Jan- 
uary 22  the  executors  received  the  cash  payment  and  bonds 
for  the  deferred  installments,  and  delivered  the  deed  to  the 
purchasers.  On  January  27  they  filed  their  report  of  sale, 
which  recited  that  the  sale  was  made  "in  pursuance  of  the 
decree  entered  herein  on  January  (20)  1915,"  the  receipt 
of  the  cash  payment  and  bonds  for  the  purchase  price,  and 
conveyance  of  the  land  to  the  purchasers.  The  executors 
requested  the  approval  by  the  court  of  their  action,  and  that 
the  sale  be  confirmed.  Thereupon,  the  court  entered  a  de- 
cree declaring  that  the  trustees  had  properly  exercised 
their  discretion  under  the  will,  that  the  sale  had  been  made 
an  pursuance  of  the  former  decree,  that  the  land  brought 
a  fair  price,  that  the  action  of  the  trustees  in  connection 
therewith  was  approved,  and,  therefore,  ratified  and  con- 
firmed thp  sale.  The  decree  also  approved  and  confirmed 
the  compensation  allowed  the  real  estate  agent  and  directed 
its  payment. 

On  March  11  the  purchasers  filed  their  petition  in  the 
cause,  in  which,  after  setting  out  the  terms  of  their  of- 
fer to  purchase  the  land,  they  represented  that  the  farm 
was  composed  of  four  contiguous  tracts  of  land,  contain- 
ing in  the  aggregate  806  acres  and  30  poles;  that  petition- 
ers' purchase  included  the  four  tracts,  and  that  the  sale 
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was  consummated  on  January  22  (by  payment  of  $10,000 
and  the  delivery  of  the  bonds)  in  accordance  with  the  writ- 
ten offer  on  their  part,  and  the  delivery  of  the  deed  by  the 
executors;  that  the  sale  was  by  the  acre  and  the  farm  was 
guaranteed  to  contain  800  acres,  the  purchase  price  being 
$48,000,  or  $60  per  acre;  that  the  additional  $2,000  con- 
stituted the  price  of  the  personal  property  on  the  land, 
which  was  sold  along  with  the  farm,  making  the  total  con- 
sideration $50,000,  as  set  out  in  the  deed.  The  petition 
went  into  details  in  respect  to  the  alleged  shortage  in  acre- 
age, which  it  is  unnecessary  to  relate,  and  prayed  an  abate- 
ment of  the  purchase  money  to  the  extent  of  the  alleged 
deficiency  in  the  land. 

The  executors  made  specific  answer  to  all  the  material 
averments  of  the  petition,  and  controverted  petitioners' 
right  to  any  relief  in  the  premises.  The  cause  was  heard 
on  the  pleading  and  evidence,  and  the  decree  under  review 
dismissing  the  petition  was  entered. 

In  their  answer  respondents  suggested  that  if  the  court 
should  be  of  opinion  that  petitioners  had  been  misled  to 
their  injury,  that  the  proper  measure  of  relief  would  be  to 
place  all  parties  in  statu  quo  by  rescinding  the  sale. 

We  are  of  opinion  that  in  no  aspect  of  the  case  were  ap- 
pellants entitled  to  relief. 

1.  At  the  date  of  appellants'  offer  to  purchase  the  farm, 
E.  B.  Burke  was  living  in  the  city  of  Washington ;  his  co- 
executor,  C.  S.  Hunter,  was  on  the  ground  and  practically 
conducted  the  negotiations  on  behalf  of  the  estate.  The 
farm  was  estimated  by  the  testator  in  his  will  to  contain 
about  775  acres,  and  Hunter  did  not  observe  that  the  deed 
to  Sproul  and  Ruckman  described  it  as  800  acres,  more  or 
less.  Immediately  on  his  attention  being  called  by  Sproul 
to  the  claim  of  the  purchasers  for  an  abatement  of  the  pur- 
chase money  on  account  of  the  alleged  shortage,  the  follow- 
ing colloquy  ensued :  Sproul  suggested  that  he  would  have 
the  land  surveyed,  in  which  suggestion  Hunter  acquiesced, 
and  remarked,  "if  the  farm  ran  over— decidedly  over," 
with  the  approval  of  the  court,  the  purchasers  would  get 
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the  benefit  of  the  excess.  But  Sproul  insisted  that  Hunter 
should  also  guarantee  the  shortage,  if  any,  which  he  declined 
to  do.  He  proposed,  however,  to  return  the  cash  payment  and 
deliver  up  the  bonds,  and  bear  the  loss  of  the  revenue 
stamps  on  the  deed,  "and  call  the  matter  off."  This  coun- 
ter proposition  Sproul  declined,  remarking  that  he  had  paid 
a  fee  for  examining  the  title.  Hunter  then  expressed  his 
willingness  to  bear  one-half  of  that  expense,  but  Sproul 
rejected  both  offers.  In  point  of  fact  the  land  has  never 
been  surveyed,  and  the  alleged  deficiency  was  not  otherwise 
shown  to  exist. 

2.  Viewing  the  controversy  from  a  different  angle,  we 
are  of  opinion  that  the  sale  was  a  judicial  sale.  The  minds 
of  the  parties  never  met  on  any  other  hypothesis.  The  ex- 
ecutors had  already  invoked  the  aid  and  direction  of  the 
court  in  the  administration  of  the  estate  and  the  discharge 
of  their  duties  as  executorial  trustees.  The  court  had  as- 
sumed jurisdiction  of  the  parties  and  the  subject  matter, 
and,  from  time  to  time,  entered  decrees  in  furtherance  of 
the  objects  of  the  suit.  In  these  circumstances,  it  was 
plainly  the  duty  of  the  executors,  whatever  may  have  been 
their  powers  under  the  will,  to  submit  this  transaction,  per- 
haps the  most  important  that  had  arisen  in  the  course  of 
their  administration,  to  the  judgment  and  decision  of  the 
court.  Accordingly,  Hunter's  acceptance  of  appellants9 
tentative  offer  to  purchase  the  farm  was  expressly  made 
subject  to  the  confirmation  of  the  court.  This  qualified  ac- 
ceptance was  approved  by  his  co-executor  and  received 
without  objection  by  the  appellants;  and  there  is  nothing 
in  the  record  to  suggest  bad  faith  on  the  part  of  the  execu- 
tors in  pursuing  that  course.  The  procedure  adopted  by 
counsel  for  the  executors  to  effectuate  the  purpose  of  the 
parties  was  customary  and  proper.  The  petition  and  de- 
cree prepared  for  the  court's  action  were  submitted  to 
counsel  for  the  appellants,  and  (with  full  opportunity  for 
examination,  and  investigation  of  matters  to  which  they 
called  attention),  without  objection,  the  decree  ordering  the 
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sale  was  entered ;  and  subsequently  the  report  of  sale,  like- 
wise without  objection,  was  approved  and  confirmed  by  a 
decree  of  the  court 

It  is  the  settled  rule  in  this  State  that  although  executors 
have  power  under  the  will  to  sell  the  property  belonging  to 
the  estate,  the  possession  of  such  authority  in  no  way  de- 
prives them  of  the  right  to  go  into  a  court  of  equity  for  aid 
and  guidance  in  the  discharge  of  their  duties,  and  to  have 
the  property  sold  under  its  decrees.    Shepherd  V.  Darling, 

120  Va.  — ,  13  Va.  App.  448;  Gooch  V.  Old  Dom.  Tr.  Co., 

121  Va.  — ,  14  Va.  App.  21. 

Testator's  will  was  the  source  of  appellants'  title,  and 
that  instrument  and  the  petition  for  the  sale  apprised  the 
intending  purchasers  that  the  farm  for  which  they  were 
negotiating  was  supposed  to  contain  775  acres.  Still,  they 
stood  by  and  suffered  the  court  to  direct  the  sale  upon  that 
assumption,  and  afterwards  to  confirm  it,  without  objec- 
tion. At  a  subsequent  term,  it  is  true,  they  sought  the  aid 
of  the  court  to  relieve  themselves  from  the  consequences 
of  an  assumed  deficiency  of  acreage  in  the  farm.  But  we 
think  it  clear  that  the  sale  was  a  judicial  sale,  and  the  doc- 
trine is  well  settled  in  this  jurisdiction  that  the  principle 
of  caveat  emptor  strictly  applies  to  judicial  sales.  Speak- 
ing generally,  all  objections  of  which  the  party  complain- 
ing had  previous  knowledge  come  too  late  after  a  decree  of 
confirmation.  The  case  of  Long  v.  Wetter,  29  Gratt.  (70 
Va.)  247  (371),  is  a  leading  case  on  the  subject.  The  opin- 
ion was  delivered  by  Burks,  J.,  who  cites  in  support  of  the 
principle  above  announced  the  following  cases:  Thelgeld 
V.  Campbell,  2  Gratt.  (43  Va.)  336,  358;  Daniel  V.  Leitch, 
13  Gratt.  (54  Va.)  195,  212-213;  Hay  v.  Watson,  28  Gratt 
(69  Va.)  698,  711. 

There  is  striking  resemblance  between  the  case  in  judg- 
ment and  that  of  Terry  v.  Coles,  80  Va.  695,  700-702;  in- 
deed, the  two  cases  are  not  distinguishable  in  principle.  In 
the  latter  case  it  was  held :  "Sale  made  by  order  of  a  court 
of  competent  jurisdiction,  pendente  lite*  is  a  judicial  sale. 
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An  ex€cutor  having  authority  under  the  will  to  sell  land, 
declines  to  exercise  his  authority,  but  applies  to  the  court 
for  instructions  and  directions,  and  is  ordered  to  make  sale 
and  to  report  it  to  the  court  for  confirmation;  whereupon 
he  makes,  and  reports  the  sale  to  the  court  as  ordered,  such 
a  sale  is  a  judicial  sale." 

These  cases  sufficiently  illustrate  the  controlling  prin- 
ciples involved  in  this  case,  and  render  the  further  review 
of  the  authorities  unnecessary. 

Upon  the  whole  case,  we  think  the  decree  of  the  corpora- 
tion court  was  plainly  right,  and  it  must  be  affirmed. 

Affirmed, 


STULTZ  v.  COMMONWEALTH. 
(Richmond,  November  15,  1917.) 
(Sea  syllabus  Cochran  V.  Commonwealtht  ante.) 

Error  to  Circuit  Court  of  Rockingham  County. 

Affirmed. 

John  W.  Morrison  and  Charles  A.  Hammer,  for  the  plain- 
tiff in  error. 

Attorney-Genemi  Jno.  Gwrlcvnd  PoUard,  Assistant  At- 
torney-General J.  D.  Hcmk,  Jr.,  aAd  Leon  Af.  Bazile,  for 
the  Commonwealth. 

Sims,  J. : 

The  facts  in  the  instant  case  are  similar  to  those  in  the 
caso  of  Charles  Cochran  V.  Commonwealth,  in  which  the 
opinion  of  this  court  is  handed  down  at  this  term,  and  pre- 
cisely the  same  questions  are  involved  and  decided,  except 
that  instruction  No.  1  offered  by  the  accused  and  refused 
by  the  trial  court  in  Cochran's  Case  was  not  offered  or 
given  in  the  instant  case.  Hence  the  opinion  in  the  former 
case  is  hereby  adopted  and  referred  to  as  the  opinion  in 
this  case,  with  the  single  exception  of  what  is  said  therein 
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with  respect  jto  said  instruction  No.  1 ;  and  for  the  reasons 
given  in  such  opinion  the  instant  case  is  affirmed. 

Affirmed. 


VIRGINIA  LUMBER  AND  EXTRACT  COMPANY  v.  O.  D. 
MCHENRY  LUMBER  TTOMPANY. 

(Richmond,  November  15,  1917.) 

1.  Deeds — Construction — Personal  Property — "Apparatus." — Under  a 

deed  conveying  a  lumber  plant,  the  word  "apparatus"  held  to  cover 
tools  used  in  the  work  of  operating  the  plant  and  necessary  for 
that  purpose,  and  office  and  camp  furniture  and  fixtures,  consist- 
ing largely  of  household  furniture;  but  not  mere  stores  of  such 
articles  as  would  be  needed  to  replace  parts  of  machinery  that 
might  break  or  wear  out. 

2.  Equity — Report  of  Commissioner — Weight. — The  report  of  a  com- 

missioner, especially  when  the  evidence  has  been  taken  in  his 
presence,  is  entitled  to  great  weight  and  should  not  be  disturbed 
unless  its  conclusions  are  clearly  at  variance  with  the  evidence. 

3.  Limitations — Defense — Burden  of  Proof. — Where  the  three  year 

statute  of  limitation  is  relied  on  as  a  bar  to  a  recovery,  the  burden 
is  upon  the  party  invoking  the  statute  to  show  by  a  preponderance 
of  the  evidence  that  the  cause  of  action  arose  more  than  three 
years  before  suit  was  brought. 

Appeal  from  Circuit  Court  of  Botetourt  county. 

Affirmed. 

Caskie  &  Caskie,  for  the  appellant. 
Haden  &  Haden,  for  the  appellee. 

Kelly,  J.: 

The  appellee,  O.  D.  McHenry  Lumber  Company,  being 
the  owner  of  a  tract  of  land  upon  which  it  was  operating 
an  extensive  saw-mill  plant,  on  the  1st  day  of  March,  1910, 
executed  a  deed  of  trust  upon  the  land  and  plant.  In  that 
deed  the  description  of  the  property  concluded  as  follows: 
"Together  with  all  mills,  houses,  buildings,  structures,  rail- 
roads, tramways,  logging  roads,  cars,  engines,  machinery 
and  apparatus  of  every  kind  and  character  (except  public 
roads  and  rights  of  way  and  other  property  and  appurten- 
ances of  railroad  companies)  now  or  hereafter  built  or  con- 
nected with,  or  placed  on,  the  real  estate  hereinbefore  de- 
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scribed,  or  any  portion  thereof,  with  all  the  appurtenances 
thereto,  and  all  other  lands,  timber,  timber  rights,  and 
rights  of  way  of  the  company  in  the  counties  aforesaid. 

"It  is  the  true  intent  of  the  parties  hereto  that  this  in- 
strument shall  convey  the  above  described  property,  to- 
gether with  all  buildings,  structures  and  improvements  of 
every  kind  and  character  which  have  heretofore  been  or 
may  hereafter  be  placed  upon  said  mortgaged  property." 

\fter  the  execution  of  the  deed  of  trust,  the  company  re- 
mained in  possession  and  continued  to  operate  the  plant 
until  the  22nd  of  December,  1911,  when  it  executed  a  five 
year  lease  of  the  entire  property  to  one  E.  W.  Mulligan, 
with  an  option  to  Mulligan,  at  any  time  before  the  expire 
tion  of  the  lease,  to  purchase  the  leased  premises  at  a  speci- 
fied price.  This  lease  was  made  for  the  benefit  of  the  ap- 
pellant, Virginia  Lumber  and  Extract  Company,  and  was 
duly  assigned  to  it.  The  deed  of  trust  is  material  to  the  case 
because,  and  only  because,  the  description  of  the  property  as 
contained  therein  determines  the  property  embraced  in  the 
lease.  There  is  a  slight  variance  in  this  respect  between  the 
deed  and  the  lease,  but  this  was  manifestly  accidental  and 
and  unintentional,  and  the  terms  of  the  lease  as  a  whole 
leave  no  room  to  doubt  that  the  parties  intended  the  lease 
to  cover  the  identical  property  which  was  included  in  the 
deed. 

The  appellant  at  once  assumed  possession,  and  operated 
the  plant  under  the  lease  until  March,  1915,  when  it. no- 
tified the  appellee  of  its  intention  to  avail  itself  of  the  op- 
tion and  purchase  the  property. 

The  primary  question  in  this  litigation  is  whether  certain 
personal  property  situated  on  the  premises  at  the  date  of 
the  lease  taken  into  possession  and  use  by  the  lessee  and 
now  claimed  by  it  as  purchaser,  was  intended  to  be  includ- 
ed in  the  lease,  and,  of  course,  in  the  sale  also  if  the  option 
to  buy  should  be  exercised.  The  appellant  being  a  non- 
resident corporation,  the  appellee  brought  an  attachment 
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suit  in  equity  seeking"  to  recover  the  value  of  the  personal 
property  which  it  alleged  the  appellant  had  thus  wrong- 
fully converted  to  its  own  use. 

The  cause  was  referred  to  Commissioner  C.  M.  Lunsford, 
and  he  made  a  most  excellent  report  upon  the  various  ques- 
tions referred  to  him.  This  report  was  excepted  to  on 
various  grounds  by  both  the  appellant  and  the  appellee,  but 
all  the  exceptions  were  overruled,  and  a  decree  was  entered 
in  favor  of  the  complainant  in  accordance  with  the  finding 
of  the  commissioner  for  the  value  of  such  personal  prop- 
erty taken  and  claimed  by  the  appellant  as  was  held  not  to 
be  embraced  in  the  terms  of  the  lease. 

From  this  decree  the  appellant,  which  denies  liability  in 
any  amount,  obtained  this  appeal,  and  the  appellee  which 
claims  a  much  larger  sum  than  the  decree  awarded,  assigns 
cross-error. 

The  construction  of  the  lease  is  not  free  from  difficulty, 
but  with  due  regard  for  the  rule  that  it  must  be  construed 
most  strongly  against  the  lessor,  as  well  as  for  the  fact  that 
the  parties  both  understood  that  the  lessee  intended  to 
operate  the  plant  and  would  be  likely  to  have  immediate 
use  for  the  personal  property  here  in  dispute,  we  are  of 
opinion  that  Commissioner  Lunsford  has  correctly  inter- 
preted the  meaning  of  the  instrument  with  reference  to  the 
property  embraced  therein,  and  we  feel  that  we  cannot  do 
better  in  disposing  of  this  branch  of  the  case  than  to  quote 
from  his  report,  as  follows : 

"As  it  will  be  necessary  for  the  court  in  this  case  to  con- 
strue the  lease  to  determine  whether  the  property  claimed 
here  passed  to  the  lessee  under  the  lease,  it  is  proper  to  state 
the  character  of  the  several  classes  of  property  on  the  ac- 
count, so  that  the  court  can  say  whether,  in  the  event  some 
of  the  property  does  not  come  under  the  language  of  the 
lease,  there  are  any  portions  thereof  that  do.  Therefore 
your  commissioner  deems  it  pertinent  to  divide  the  prop- 
erty on  these  lists  into  such  classifications  that  in  the  event 
the  court  should  not  approve  the  findings  of  your  commis- 
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sioner  as  to  this  property,  a  decree  can  nevertheless  be  en- 
tered without  a  further  reference.  None  of  this  property 
is  affixed  to  the  freehold  or  attached  to  the  soil  so  as  to  be- 
come real  estate,  but  was  all,  either  in  use,  or  for  use,  in 
the  operation  of  the  plant  and  the  conducting  of  the  busi- 
ness of  manufacturing  and  shipping  lumber.  It  is,  how- 
ever, used  in  different  ways,  and  is  of  different  character 
and  uses.  It  may  be  properly  divided  into  six  classes,  as 
follows : 

"1  The  articles  listed  in  exhibit  'C  being,  one  locomotive 
engine  and  thirty  logging  cars,  charged  at  $4,300.00. 

"2.  Tools,  implements  and  appliances,  in  use  in  operat- 
ing the  plant  at  the  time  of  the  lease,  namely:  (1)  The  ar- 
ticles under  the  head  of  'Railroad  Grading  Tools'  charged 
at  $37.65.  (2)  The  articles  under  the  head  of  'Logging 
Tools'  charged  at  $218.71. 

"3.  Furniture,  Tools  and  Equipment  used  in  camp,  shops, 
barns,  office,  etc.,  in  actual  use  at  the  time  of  the  lease,  and 
listed  as  follows:  (1)  The  articles  under  the  head  of  'Camp 
Barn'  except  the  horses  and  medicinal  articles,  charged  at 
$433.60.  (2)  The  articles  under  the  head  of  'Office  Furni- 
ture and  Fixtures,'  charged  at  $165.00.  (3)  The  articles  un- 
der the  head  of  'Camp  Furniture  and  Fixtures,'  charged  at 
S259.72. 

"4.  Supplies  held  in  store  for  replacement  or  repairs  of 
machinery  and  tools.  (1)  The  articles  under  the  head  of 
'Extras  at  Mill'  charged  at  $1,323.41.  (2)  The  articles  un- 
der the  head  of  'Blacksmith  Shop  Supplies,'  charged  at 
$33.49.  (3)  The  articles  under  the  head  of  'Camp  Black- 
smith Shop,'  charged  at  $19.03. 

"5.  Foodstuffs,  provisions  and  medicines  for  employees 
and  horses.  (1)  Articles  under  the  head  of  'Camp  Sup- 
plies' charged  at  $157.00.  (2)  Foot-oil,  salt,  powders,  lini- 
ment, acid  and  turpentine,  under  the  head  of  'Camp  Barn' 
charged  at  $10.65. 
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"6.  Horses  used  in  hauling  and  work  at  the  plant.  (1) 
The  six  horses  under  the  head  of  'Camp  Barn'  valued  at 
$1,140.00. 

"Counsel  have  requested  your  commissioner  to  state  the 
account  between  the  plaintiff  and  defendants,  and  show 
what,  if  anything,  is  due  to  the  plaintiff  on  account  of  the 
property  sued  for  in  this  cause,  in  addition  to  the  questions 
specifically  referred  and  from  whom.  In  order  to  state  the 
account  as  requested,  it  will  first  be  necessary  to  state 
what,  if  any,  of  the  property  sued  for  passed  to  the  lessee 
under  the  lease.  As  has  been  stated,  the  lease  by  express 
terms  embraced  all  the  property  that  was  conveyed  by  the 
trust  deed,  and  the  question  here  is,  if  default  had  "been 
made  by  which  the  trustees  in  the  deed  of  trust  had  been 
called  on  to  sell  the  property  conveyed  by  that  deed,  could 
they  have  sold  any  or  all  of  the  property  here  sued  for? 

"The  only  words  in  the  deed  of  trust  (and  they  are  the 
same  in  the  lease)  that  relate  to  personal  property,  are: 
'cars/  'engines,'  'machinery/  and  'apparatus.'  And  this  is 
confined  to  such  as  was  then  or  thereafter  'placed  on'  the 
real  estate.  By  the  term,  'placed  on  the  real  estate,'  it  is 
contended  that  the  property  must  be  so  attached  to  the  soil 
as  to  constitute  a  part  of  the  real  estate,  but  in  this  view  I 
do  no  concur.  Much  of  the  machinery  and  apparatus  for 
the  operation  of  a  lumber  plant  must  of  necessity  be  sepa- 
rate from  the  real  estate.  The  word  'apparatus'  is  perhaps 
the  most  comprehensive  word  employed,  and  is  defined  by 
Webster  to  mean:  '1.  Things  provided  as  means  to  some 
end.  2.  A  full  collection  or  set  of  implements,  or  utensils, 
for  a  given  duty,  experimental  or  operative;  any  complex 
instrument  or  appliance,  mechanical  or  chemical,  for  a  spe- 
cific action  or  operation;  machinery,  mechanism/ 

"Your  commissioner  construes  this  lease  to  cover  the  en- 
tire lumber  plant,  including  all  of  the  property  on  the  prem- 
ises that  is  necessary  to  the  operation  of  the  plant,  and 
none  other.    That  is,  the  property  that,  in   the  ordinary 
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operation  of  such  a  plant  in  the  way  this  was  operated, 
would  be  considered  as  a  part  of  the  outfit  for  its  opera- 
tion. 

"Applying*  these  principles  I  would  ftnd  that  the  ar- 
ticles under  Class  1,  above,  passed  under  the  lease  as  they 
are  all  comprehended  under  the  terms :  'Cars  and  engines,' 
used  in  the  lease,  and  were  at  the  time  in  use  in  the  operation 
of  the  plant.  The  articles  under  Class  2,  being  tools  used  in 
the  work  of  operating  the  plant,  and  necessary  for  that  pur- 
pose, I  think,  passed  under  the  lease  under  the  designation, 
'apparatus/  The  articles  under  Class  3, 1  think  also  passed 
under  the  lease.  While  it  is  true  that  this  was  largely 
household  furniture,  yet  it  was  part  of  the  equipment  of  a 
lumber  plant,  necessary  to  its  operation  in  the  manner  it 
was  then  being  operated,  and  must  likewise  fall  under  the 
designation  in  the  lease  of  'apparatus/  The  articles  under 
Class  4  were  not  in  use  in  the  plant,  but  were  mere  stores 
of  such  articles  as  would  be  needed  to  replace  any  parts  of 
machinery  that  would  break  or  wear  out.  They  were  in  no 
sense  a  part  of  the  'apparatus"  provided  for  the  operation 
of  the  plant,  but  for  repairs  to  the  plant  when  needed.  I 
think  these  articles  did  not  pass  under  the  lease,  but  should 
be  paid  for.  This  view  is  emphasized  by  the  express  pro- 
vision of  the  lease  found  in  paragraph  16  as  follows :  'The 
lessee,  party  of  the  second  part,  accepts  the  property  in  its 
present  condition  and  agrees  to  pay  for  all  repairs  or  re- 
placements which  may  be  necessary  during  the  life  of  this 
lease,  and  turn  over  the  property  at  the  expiration  of  the 
lease  in  good  condition,  ordinary  wear  and  tear  excepted/ 
The  articles  under  Class  5,  being  foodstuffs  and  provisions 
for  the  men,  was  certainly  no  part  of  the  plant,  but  con- 
stituted a  part  of  the  expense  of  operation,  and  certainly 
under  no  reasonable  construction  could  pass  under  the 
lease,  and  being  used  by  the  defendant  should  be  paid  for. 
The  horses  under  Class  6  constitute  a  different  species  of 
property  entirely  from  machinery  and  apparatus  for  a  lum- 
ber plant.    I  do  not  think  they  pass  under  any  designation 
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used  in  the  lease,  and  therefore  should  be  paid  for.  While 
Mr.  Roberts  testified  that  he  insisted  that  the  horses  go  in 
with  the  other  property,  yet  I  do  not  find  that  there  was  any 
agreement  to  that  effect,  but  as  before  stated,  both  parties 
stood  on  the  language  of  the  lease." 

With  reference  to  the  value  of  the  property,  which,  as 
fixed  by  the  report,  is  also  the  subject  of  exception  by  the 
appellant,  the  evidence  is  conflicting,  but  most  of  it  was 
taken  before  the  commissioner,  he  has  gone  into  it  care- 
fully, the  circuit  court  has  sustained  his  finding,  and,  upon 
a  review,  we  are  satisfied  that  we  could  not  properly  over- 
rule the  report  in  this  respect. 

"It  is  a  familiar  rule,  many  times  emphasized  in  the  de- 
cisions of  this  court,  that  the  report  of  a  commissioner,  es- 
pecially when  the  evidence  has  been  taken  in  his  presence, 
is  entitled  to  great  weight  and  should  not  be  disturbed  un- 
less its  conclusions  are  clearly  at  variance  with  the  evi- 
dence." Cottrell  v.  Matthews,  120  Va.  — ,  13  Va.  App.  654, 
656,  92  S.  E.  808  and  cases  cited. 

The  remaining  question  to  be  disposed  of,  raised  first 
by  an  exception  to  the  commissioner's  report  and  later  by 
the  answer  of  the  appellant  filed  after  the  report  was  made, 
is  whether  the  appellee's  claim  is  barred  by  the  statute  of 
limitations.  The  commissioner  does  not  advert  to  this 
question  in  his  report  and  probably  did  not  have  it  called 
to  his  attention,  but  the  following  statement  by  him  has  a 
direct  bearing  upon  the  inquiry : 

"During  the  preliminary  conversations  among  the  par- 
ties, and  before  the  lease  was  signed,  O.  D.  McHenry  called 
the  attention  of  the  gentlemen,  or  some  of  them,  who  were 
representing  the  lessee,  to  the  fact  that  his  company  had 
considerable  personal  property  on  the  premises  that  he 
would  like  to  sell  to  the  lessee,  and  exhibited  the  list  or  in- 
ventory referred  to  for  their  inspection.  They  promptlv 
declined  to  agreed  to  pay  for  any  property,  but  insisted 
that  all  of  the  property  on  the  premises  went  with  the  lea*e. 
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and  that  the  terms  of  the  lease  as  drawn  included  it.    None 
of  them  examined  the  list,  nor  was  there  any  discussion 
about  prices.    O.  D.  McHenry  in  his  deposition  says  that 
not  over  thirty  seconds  was  consumed  in  reference  to  this 
inventory.     Just  what  did  take  place,  or  what  was  said 
does  not  clearly  appear,  and  on  this  matter  the  evidence  is 
conflicting,  but  from  all  the  evidence  it  does  appear  that 
the    O.    D.    McHenry    Lumber    Company,    Incorporated, 
claimed  that  this  property  did  not  pass  under  the  language 
of  the  lease,  while  the  gentlemen  who  represented  the  Vir- 
ginia Lumber  and  Extract  Company  claimed   with   equal 
emphasis  that  it  did.    Each  party  was  then  and  there  be- 
fore the  lease  was  signed  put  on  notice  of  the  claim  of  the 
other,  yet  neither  made  or  suggested  any  effort  to  settle  the 
matter  by  the  employment  of  other  language  in  the  lease 
about  which  there  could  be  no  dispute,  nor  to  agree  upon 
the  construction  of  the  language  already  employed.    They 
stood  at  arms  length,  each  relying  on  the  proper  construc- 
tion of  the  lease  to  sustain  their  respective  contentions.  The 
lease  had  been  prepared  some  time  before  the  14th  of  De- 
cember, 1911,  and  handed  to  O.  D.  McHenry  by  John  G. 
McHenry  to  be  submitted  to  the  stockholders'  meeting  of 
the  O.  D.  McHenry  Lumber  Company,  Incorporated,  for 
approval.    A  meeting  of  this  company  was  held  on  the  14th 
of  December,  1911,  and  after  making  a  slight  change,  ap- 
proved it  and  authorized  the  board  of  directors  to  have  it 
executed.     It  does  not  appear  in  evidence,  but  from  the 
evidence  it  may  well  be  inferred  that  the  reason  there  was 
no  attempt  to  make  the  language  more  explicit  in  the  lease 
when  it  came  to  be  executed  or  to  settle  the  question  about 
the  property  in  dispute,  was  that  both  parties  wanted  to 
make  the  lease,  and  to  make  any  change  in   its   wording 
would  require  that  it  be  again  submitted  to  a  meeting  of 
stockholders  of  the  McHenry  Company,  and  it  was  not  cer- 
tain that  the  change  would  be  approved  unless  it  conformed 
to  their  view,  and  the  lessees  preferred  to  stand  on  the 
wording  in  the  lease  rather  than  risk  another  stockholders' 
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meeting.  Whether  this  be  correct  or  not,  no  effort  was 
made  to  settle  the  dispute  at  that  time,  but  it  was  left  open 
for  adjustment  later.  While  the  matter  was  several  times 
brought  to  the  attention  of  the  lessee  by  the  officers  of  the 
lessor,  after  the  executor  of  the  lease,  the  matter  was  never 
pressed  to  a  conclusion  by  either  side,  and  no  agreement 
about  it  was  ever  reached.  *  *  *  It  was  understood  that  the 
claim  applied  to  certain  personal  property  on  the  premises, 
and  it  does  not  from  this  record  appear  that  any  request 
was  made  for  an  itemized  statement  of  the  account,  or  ef- 
fort to  ascertain  the  value  of  the  property  in  dispute. 

"Immediately  after  the  execution  of  the  lease  the  lessee 
took  possession  of  all  of  the  property  sued  for  in  this  suit 
along  with  the  lumber  plant  at  Arcadia  as  if  the  same  was 
embraced  in  the  lease,  and  openly  appropriated  it  to  its  own 
uses,  and,  what  has  not  been  consumed  in  the  use,  it  now 
holds,  claiming  that  it  has  the  absolute  ownership  thereof 
under  its  deed  by  reason  of  the  purchase  under  the  op- 
tion." 

It  is  conceded  that  three  years  is  the  period  of  limitation 
applicable  to  the  cause  of  action  asserted  in  the  appellee's 
bill.  The  appellant  took  possession  of  the  leased  premises, 
including  the  property  in  dispute  in  December,  1911,  and 
it  claims  that  the  cause  of  action,  if  any,  arose  then  and 
was  therefore  barred  when  this  suit  was  brought  in  July, 
1915.  But  the  appellee,  while  conceding  that  the  appellant, 
when  the  lease  was  delivered  and  possession  was  taken 
thereunder,  claimed  that  the  property  in  dispute  passed 
to  it  under  a  proper  construction  of  the  lease,  contends  that 
this  question  of  construction  was  expressly  left  open  for 
future  determination  after  further  consideration  of  it  on 
the  part  of  the  appellant,  and  that,  thereafter,  while  neither 
party  waived  any  rights  as  to  the  construction  of  the  con- 
tract, the  appellant  used  the  disputed  property  with  the  ac- 
quiescence and  permission  of  the  appellee  until  on  or  about 
January  1,  1913,  when  it  terminated  the  situation  by  a  final 


Digitized  by 


Google 


116  15  Virginia  Appeals. 

refusal  to  pay  and  a  decisive  denial  of  the  appellee's  claim 
to  the  property,  thus  for  the  first  time,  in  contemplation  of 
law,  converting  the  same  to  its  own  use.  If  this  be  true, 
then  of  course  the  cause  of  action  did  not  arise  until  the 
last  named  date.  See  4  Min.  Inst.  (3d  ed.)  437-8,  543-5; 
Burks'  PL  &  Pr.  244;  Wood  on  Limitation  (3d  Ed.),  See. 
183 ;  Logan  Co.  Bank  V.  Toumvend,  139  U.  S.  67,  35  L.  Ed. 
109,  112. 

The  evidence  is  in  conflict  upon  this  point,  but  viewed  as 
a  whole  it  tends  very  strongly  to  support   the   appellee's 
contention.  It  is  argued  that  the  facts  found  in  the  report 
of  the  commissioner  sustain  the  appellant's  contention  and 
show  that  its  possession  of  this  property  was  adverse  from 
the  beginning.    We  think  the  contrary  is  true,  in  so  far  as 
the  report  bears  upon  the  question.    The  commissioner,  as 
we  have  seen,  did  not  appear  to  have  the  question  of  limi- 
tation before  him.    The  statement  from  him  which  we  last 
quoted  was  manifestly  made  with  a  view  to  showing  that 
neither  party  was  estopped  by  any  conduct  on  its  part  from 
setting  up  the  construction  of  the  lease  contended  for  by  it, 
and  not  with  any  reference  to  the  statute  of  limitation.    He 
certainly  could  not  have  meant  to  indicate  that  the  claim 
was  barred,  else  he  would  not  have  reported  favorably,  as 
he  did,  upon  a  part  of  it.    He  does  say  that  the  appellant 
immediately  after  the  execution  of  the  lease  took  posses- 
sion of  the  property  in  question  and  "openly  appropriated 
it  to  its  own  uses,"  but  this  statement  is  qualified  and  ex- 
plained by  the  words,  "as  if  the  same  was  embraced  in  the 
lease,"  occurring  in  the  same  sentence.    Everything  in  the 
commissioner's  report,  and  everything  contended  for  by  the 
appellee  as  to  the  circumstances  and  arrangement  under 
which  the  appellant  took  and  used  the  disputed  property,  is 
consistent  with  the  right  of  both  parties  to  stand  upon  their 
respective  constructions  of  the  lease;  and  appellee's  conten- 
tion is  strongly  corroborated,  if  not  conclusively  confirmed 
by  the  commissioner  when  he  says  that  "no  effort  was  made 
to  settle  the  dispute  at  that  time,  but  it  was  left  open  for 
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adjustment  later."  We  have  carefully  read  the  testimony 
of  the  witnesses,  and  to  say  the  least  that  can  be  said  of  the 
question  from  the  appellee's  standpoint,  the  appellant  has 
not  shown  by  a  preponderance  of  the  evidence  that  the 
cause  of  action  arose  more  than  three  years  before  the  suit 
was  brought ;  and  the  burden  was  upon  it  to  do  so.  Goodell 
V.  Gibbons,  91  Va.  608,  612. 

Having  reached  this  conclusion,  it  becomes  unnecessary 
for  us  to  decide  whether  the  appellant,  a  foreign  corpora- 
tion, could  under  the  facts  in  this  case,  be  permitted  to 
plead  the  statute  of  limitations. 

With  reference  to  the  cross-error  assigned  by  the  ap- 
pellee, it  is  sufficient  to  repeat  that,  in  our  opinion,  the 
commissioner  correctly  construed  the  lease  as  to  what  per- 
sonal property  was  and  what  was  not  embraced  therein, 
and  the  cross-error  is,  therefore,  without  merit. 

The  decree  complained  of  is  right  in  all  respects  and  will 
be  affirmed. 

Affirmed. 


VIRGINIA  PORTLAND  CEMENT  COMPANY  v.  SWISHER'S 
ADMINISTRATOR. 

(Richmond,  November  15,  1917.) 

1.  Trial — Evidence — Conflict. — If  there  be  any  serious  conflict  in  the 

evidence,  the  court  cannot  undertake  to  substitute  its  judgment 
for  that  of  the  jury,  even  in  cases  where  it  thinks  the  judgment 
is  not  sustained  by  the  weight  of  the  evidence. 

2.  Master  and   Servant — Assumption   of  Risk. — Where  the  record 

showed  that  if  there  was  no  liability  on  the  defendant,  it  was 
because  of  the  fact  that  the  accident  was  the  result  of  a  risk  as- 
sumed by  the  plaintiff's  intestate,  it  was  proper  to  instruct  the 
jury  that  they  should  not  find  for  the  plaintiff  if  they  believed 
from  the  evidence  that  the  accident  occurred  through  any  risk 
assumed,  and  that  an  employee  assumes  all  risks  incident  ordi- 
narily to  the  servico  and  those  known  to,  or  so  obvious  as  to  be 
readily  observed  by,  him. 

3.  Idem— Safe  Place  to  Work — Defects — Duty  to  Report. — Where  the 

evidence  does  not  show  that  it  is  the  duty  of  a  servant  to  report 
defects  in  the  olace  where  he  worked,  save  such  as  were  open 
and  obvious  to  him,  it  was  not  error  to  refuse  an  instruction  with 
respect  to  such  duty. 

4.  Idem— Safe  Place  to  Work — Duty  to  Inspect. — It  was  the  master's 

duty  in  the  case  at  bar  to  inspect  the  steps  used  by  the  servant, 
and  the  servant  had  a  right  to  assume  that  this  duty  had  been 
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performed.  Unless  the  defect  was  an  obvious  one,  he  was  not 
charged  with  negligence  in  failing  to  report  it,  or  with  any  as- 
sumption of  risk  incident  thereto. 
5.  Idem — Assumption  of  Risk — Promise  to  Repair  Defect. — Where  a 
master  promises  to  repair,  or  gives  the  servant  reasonable  ground 
to  infer  or  believe  that  a  defect  will  be  repaired,  the  servant  does 
not  assume  the  risk  of  an  injury  caused  thereby  within  such  period 
of  time  after  the  promise  or  assurance  as  would  be  reasonably  al- 
lowed for  its  performance,  unless  the  danger  is  so  palpable,  im- 
mediate and  constant  that  no  one  but  a  reckless  person  would 
exposo  himself  to  it,  even  after  receiving  such  promise  or  assur- 
ance. In  the  case  at  bar,  it  was  a  question  for  the  jury  (upon 
proper  instructions)  whether  the  servant  assumed  the  risk,  or  ex- 
ercised due  care  in  remaining  in  the  master's  service,  relying 
upon  the  promise  to  repair. 

Error  to  Circuit  Court  of  Augusta  county. 

Affirmed. 

A.  C.  Gordon  and  D.  Lauurewce  Grower,  for  the  plaintiff 
in  error. 

Curry  &  Curry  and  Ttmberlake  &  Nelson,  for  the  de- 
fendant in  error. 


Whittle,  P. : 

The  judgment  under  review  was  rendered  upon  the  ver- 
dict of  a  jury  awarding  damages  to  the  defendant  in  error 
for  the  wrongful  death  of  his  intestate  imputed  to  the  neg- 
ligence of  the  plaintiff  in  error  in  whose  employment 
Swisher  was  at  the  time  he  was  killed. 

The  following  narration  tells  the  story  of  his  death :  The 
plant  of  the  plaintiff  in  error  is  a  large  manufacturing  es- 
tablishment comprising  a  number  of  mills  and  is  equipped 
with  machinery,  belting  and  appliances  of  various  kinds 
employed  in  grinding  the  material  used  in  the  production 
of  hydraulic  cement.  Swisher  had  been  in  the  employment 
of  the  company  for  years,  and  at  the  time  of  the  accident 
was  working  under  Strause  the  head  miller.  His  place  of 
work  was  in  connection  with  a  series  of  bins  into  which  the 
cement  was  deposited  by  conveyors  attached  to  revolving 
belting.  These  bins  were  located  thirty  feet  above  the 
ground  floor  of  the  building;  and  there  were  narrow  walk- 
ways railed  in  on  both  sides  about  three  feet  above  the 
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level  of  the  tops  of  the  bins  over  which  he  passed  in  going 
from  one  bin  to  another  in  the  discharge  of  his  duties  in 
looking  after  the  bins  and  conveyors.  The  descent  from  the 
walkways  to  the  bins  was  by  means  of  a  short  stairway,  at- 
tached to  and  at  right  angles  with  the  walkway.  These 
steps  were  three  feet  wide  and  the  treads  two  inches  thick 
and  eight  inches  wide,  and  overlapped  the  risers  some  four 
or  five  inches  at  each  end.  The  stairway  was  wholly  un- 
guarded by  bannisters  or  hand-rails  of  any  description,  al- 
though the  situation  was  rendered  especially  dangerous  in 
the  event  of  any  one  falling  off  the  steps  by  reason  of  the 
presence  of  rotating  belting  and  tnachinery  immediately 
beneath  them.  There  was  no  eye-witness  to  the  accident, 
yet  the  circumstances  convincingly  point  to  the  cause  and 
manner  of  it.  For  instance,  shortly  after  the  casualty  oc- 
curred, it  was  discovered  that  the  right-hand  end  of  the 
second  tread  of  the  stairway  was  tilted  upward,  and  an  ex- 
amination disclosed  that  the  nail  intended  to  hold  it  in  po- 
sition had  missed  the  riser.  In  other  words,  it  had  never 
been  nailed  down.  Every  surface  throughout  that  part  of 
the  building  was  heavily  coated  with  dust  from  the  ground 
cement  and  it  had  sifted  off  from  the  sloping  surface  of  the 
tread.  Directly  beneath  this  point  was  a  six-inch  timber, 
surface  of  which  showed  an  imprint  in  the  dust  as  if  made 
by  a  man's  arm  in  an  attempt  to  arrest  his  fall.  On  the 
floor  below,  Swisher's  glove  and  the  heel  from  one  of  his 
shoes  were  found.  It  moreover  appeared  that  he  fell  across 
the  first  line  of  revolving  belting,  which  snapped  under  the 
force  of  the  contact  with  a 'noise  that  attracted  the  attention 
of  the  workmen  in  the  building.  He  was  precipitated  thence 
to  the  second  line  of  belting,  moving  in  an  opposite  direction 
to  the  first,  and  was  carried  to  and  cast  headlong  into  a 
clutch-mill  and  killed. 

The  main  features  of  the  case  are  so  satisfactorily  dis- 
cussed in  the  opinion  of  the  circuit  court  that,  with  some 
supplementary  observations,  we  feel  justified  in  adopting 
it  as  the  opinion  of  this  court. 
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Holt,  J.,  who  presided  at  the  trial,  says :  "In  this  case 
there  has  been  a  trial  and  a  verdict  of  the  jury  for  the  plain- 
tiff. This  verdict  the  court  is  asked  to  set  aside  as  being 
contrary  to  the  law  and  evidence. 

"Dealing  first  with  the  question  of  evidence,  we  are  con- 
fronted by  the  familiar  principle  that  the  court  cannot  un- 
dertake to  substitute  its  judgment  for  that  of  the  jury, 
even  in  cases  where  it  thinks  the  judgment  is  not  sustained 
by  the  weight  of  the  evidence  if  there  be  any  serious  con- 
flict in  it.  Without  undertaking  to  discuss  it  in  detail,  it  is 
sufficient  to  say  that  there  is  in  the  record  evidence  suffi- 
cient to  sustain  the  judgment.  This  exception,  is,  there- 
fore, overruled. 

"We  are  next  to  consider  what  errors,  if  any,  have  been 
committed  during  the  progress  of  the  case. 

"None  have  been  urged  in  argument  except  those  in- 
volved in  giving  or  refusing  to  give  certain  instructions. 

"It  is  said  that  the  court  erred  in  giving  for  the  plaintiff 
instructions  3,  4  and  5.  These  are  stock  instructions,  and 
it  is  admitted  that  they  are  correct  as  abstract  propositions 
of  law,  but  it  is  said  that  they  are  defective  in  that  they 
overlook  the  fact  that  notwithstanding  negligence  may  be 
shown  on  the  part  of  the  defendant,  there  can  be  no  recov- 
ery if  the  plaintiff  himself  was  negligent,  or  if  the  negli- 
gence of  the  defendant  was  within  the  risk  assumed. 

"Instruction  3  tells  the  jury  that  it  was  the  duty  of  the 
defendant  to  exercise  ordinary  care  to  provide  a  reasonably 
safe  place  for  Swisher  to  work  in,  and  that  if  the  defendant 
failed  in  this,  and  if  such  failure  was  the  immediate  and 
sole  proximate  cause  of  the  intestate's  death,  tKey  must 
find  for  the  plaintiff. 

"Instruction  4  tells  the  jury  that  while  an  employee  as- 
sumes all  risks  naturally  incident  to  his  employment,  yet 
this  does  not  relieve  the  master  from  the  duty  of  using  rea- 
sonable care  and  diligence  in  providing  a  reasonably  safe 
place  for  the  servant  to  work  in,  and  if  the  jury  believes 
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that  the  master  did  not  use  ordinary  care  to  provide  such  a 
place,  and  that  such  failure  was  the  sole  proximate  cause 
of  the  injury  complained  of,  the  defendant  is  liable. 

"Instruction  5  is  in  effect  a  restatement  of  the  proposi- 
tion contained  in  instructions  3  and  4,  and  tells  the  jury  that 
if  the  master  failed  to  maintain  a  reasonably  safe  place,  and 
that  he  knew  or  nought  to  have  known  it  in  the  exercise  of 
reasonable  care,  and  that  such  failure  was  the  cause  of  the 
injury  complained  of,  he  is  liable. 

"It  is  admitted,  as  we  have  seen,  that  these  instructions, 
in  so  far  as  they  embody  abstract  principles  of  law,  are 
correct,  but  it  is  said  that  they  fail  to  take  note  of  the  doc- 
trine either  of  contributory  negligence  or  of  assumed  risk. 

"It  is  believed  that  the  record  in  this  case  shows  that  if 
no  liability  attaches,  it  is  due  to  the  fact  that  the  accident 
was  the  result  of  a. risk  assumed  by  Swisher,  and  not  be- 
cause of  any  positive  or  contributory  negligence  on  his 
part,  and  it  was  in  view  of  this  aspect  of  this  case  that  the 
court  gave  instruction  8.  That  instruction,  on  its  face, 
tells  the  jury  that  it  is  to  be  read  in  connection  with  in- 
structions 3,  4  and  5,  given  on  behalf  of  the  plaintiff,  and 
the  court  in  elaborating  that  idea  to  the  jury  stated  to  them 
when  this  instruction  was  read,  that  it  was  to  be  consid- 
ered as  much  a  part  of  each  of  those  instructions  as  if  it 
had  been  copied  into  each  of  them;  it  tells  the  jury  that 
they  are  not  to  find  for  the  plaintiff  if  they  believe  from  the 
evidence  that  the  accident  occurred  through  any  risk,  as- 
sumed, and  that  an  employee  does  assume  all  risks  inci- 
dent ordinarily  to  the  service  and  those  known  to  him,  or 
so  obvious  as  to  be  readily  observed  by  him.  This  adden- 
dum to  these  instructions,  it  is  believed,  covers  fully  all  of 
the  objections  suggested.  It  is  by  no  means  certain  that 
such  a  qualification  was  necessary,  but  it  was  given  out  of 
abundance  of  caution,  and  it  is  believed  to  be  sufficient  in 
that  particular. 

"It  is  said  that  this  instruction  itself  is  defective  in  that 
it  tells  the  jury  that  the  master  is  liable  if  he  had,  or  should 
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have  had,  knowledge  of  the  defective  step,  when  it  should 
have  said  that  in  order  to  make  the  master  liable  he,  in  the 
exercise  of*  ordinary  care,  must  have  had,  or  should  have 
had,  such  knowledge.  Instruction  8.  however,  says,  this: 
'If,  therefore,  you  believe  from  the  evidence  that  the  plain- 
tiff's death  was  due  to  the  defective  step,  and  that  the  mas- 
ter, as  in  said  instructions  defined,  had  or*  should  have  had 
knowledge  thereof.'  Here  the  master's  duty  is  the  duty  in 
said  instructions  defined,  and  said  instructions  3,  4  and  5 
specifically  ordered  to  be  read  in  connection  with  this  in- 
struction, tell  the  jury  in  terms  that  the  master  is  only  re- 
quired to  exercise  ordinary  care. 

"It  is  next  said  that  the  court  should  have  given  instruc- 
tion F,  offered  on  behalf  of  the  defendant.  Undoubtedly 
the  court  should  have  given  this  instruction  if  there  was 
evidence  to  sustain  it,  but  this  court  is  of  opinion  that  the 
evidence  does  not  sustain  it,  that  it  does  not  show  that  it 
was  Swisher's  duty  to  report  defects  in  the  place  where  he 
worked,  save  such  as  were  open  and  obvious  to  him,  there- 
by differentiating  this  case  from  the  case  of  Atlantic  &c. 
Co.  v.  West,  101  Va.  13.  He  did  report  that  there  was  no 
railing  on  the  steps.  That  was  an  obvious  danger.  He  did 
not  report  that  the  steps  was  imperfectly  nailed,  because 
that  was  not  an  obvious  danger,  and  there  was  nothing  to 
show  that  it  could  have  been  (observed)  by  Swisher,  ex- 
cept upon  an  inspection.  It  was  not  Swisher's  duty  to  in- 
spect these  steps,  and,  if,  under  our  practice,  the  jury  could 
have  returned  a  verdict  saying  in  effect  that  Swisher's 
death  was  due  to  a  defect  in  this  step,  in  that  it  was  im- 
perfectly nailed,  and  that  such  defect  should  have  been  dis- 
covered by  Swisher  by  an  inspection  thereof,  which  he 
should  have  made  but  did  not,  and  for  this  reason  the  de 
fendant  was  not  liable,  then  in  that  case  this  court  would 
have  had  to  set  aside  the  jury's  verdict,  because  it  would 
not  have  been  sustained  by  the  evidence. 

"It  is  said,  also,  that  the  court  erred  in  rejecting  instruc- 
tion G,  tendered  on  behalf  of  the  defendant.    That  instruc- 
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tion  proceeds  upon  the  theory  that  the  same  duty  rested 
upon  Swisher  to  discover  the  defect  in  the  step  that  rested 
upon  the  defendant — that  their  duties  in  this  respect  were 
correlative.  This  is  not  the  law.  It  was  the  company's 
duty  to  inspect  the  steps.  Swisher  had  a  right  to  assume 
that  this  duty  had  been  performed,  and  not  unless  this  de- 
fect was  an  obvious  one  was  he  charged  with  negligence 
in  failing  to  report,  or  with  any  assumption  of  risk  incident 
thereto. 

"The  same  reasons  led  the  court  to  reject  instruction  H, 
which  also  proceeds  upon  the  theory  that  it  was  Swisher's 
duty  to  inspect  these  steps. 

"Instruction  I  was  rejected  because  it  was  framed  upon 
the  theory  that  where  an  employee  has  two  methods  of  dis- 
charging his  duties  open  to  him,  one  safe  and  one  dan- 
gerous, he  must  adopt  that  which  is  safe.  This  proposition 
of  law  has  no  application  to  the  evidence  here.  One  who 
uses  steps  may  assume  that  all  parts  of  them  are  safe.  He 
is  not  required  to  walk  in  the  middle  of  them.  Steps  not 
nailed  at  all  are  safe  if  one  will  always  do  that  carefullyr 
but  of  course,  this  is  not  required.  That  he  should  havt 
stood  upon  the  end  of  these  steps  and .  looked  over,  was 
something  that  any  man  in  discharge  of  Swisher's  duties 
might  have  been  expected  to  do. 

"It  is  also  said  that  the  court  erred  because  it  struck 
from  defendant's  instruction  C  the  words,  "Include  the 
lack  of  railing  at  the  point  in  question."  This  instruction 
as  given  contains  a  full  statement  of  the  law  applicable  to 
this  phase  of  the  case.  It  was  the  duty  of  the  jury  to  ap- 
ply the  law  thus  stated  to  the  facts,  and  it  was  unnecessary 
to  go  further  and  say  to  them  that  this  law,  in  addition  to  its 
general  applicaion,  was  also  applicable  to  some  particular 
fact.  Such  statement  would  also  have  been  misleading  for 
these  reasons. 

"Defendant's  instruction  D  dealt  with  this  railing.  What- 
ever may  have  been  the  original  rights  of  the  parties,  it 
told  the  jury  in  effect  that  after  Swisher  had  called  the  de- 
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fendant's  attention  to  this  particular  danger,  he  was  told 
that  he  must  continue  to  work,  and  that  when  other  work 
that  was  then  in  progress  was  completed,  the  railing  would 
be  built.  This  court,  in  instruction  D,  said  to  the  jury  that 
such  a  statement  did  not  constitute  a  promise,  or  shift  the 
risk  assumed,  from  Swisher  to  the  defendant.  That  is  to 
say,  the  court  told  the  jury  that  when  Swisher  continued 
to  work  in  these  circumstances,  so  far  as  danger  incident 
to  the  rail  was  concerned,  he  continued  to  work  at  his  own 
peril.  This  was  certainly  as  far  as  the  court  could  go  in  this 
direction.  Here  the  court  placed  upon  Swisher  all  ordi- 
nary risks  apparently  due  to  the  absence  of  the  rail.  There 
was  no  misunderstanding  on  the  part  of  any  one,  as  to  the 
scope  of  this  instruction,  and  the  argument  of  counsel 
shows  that  there  was  none.  It  appears  from  the  evidence 
that  the  accident  did  not  occur  because  there  was  no  rail, 
but  because  there  was  a  tilting  step.  Certainly  this,  in  the 
light  of  this  instruction  is,  necessarily,  what  the  jury  must 
have  believed.  The  tilting  step  was  not  a  risk  assumed.  It 
was  a  danger  not  obvious — a  danger  that  could  only  have 
been  ascertained  by  such  an  inspection  as  Swisher  was  not 
required  to  make." 

With  further  reference  to  instruction  D,  Judge  Holt  was 
clearly  right  in  saying  that  this  instruction  went  as  far  as 
the  court  could  go  upon  the  defendant's  theory  as  to  the 
railing.  Whether  it  did  not  go  too  far  in  that  respect  is  a 
question  which  we  need  not  decide,  because  it  was  given  at 
the  instance  of  the  defendant. 

The  failure  of  the  defendant  to  rail  in  the  steps  from 
which  plaintiffs  intestate  fell  was  one  of  the  grounds  of 
negligence  alleged  in  the  pleadings.  Complaint  is  made 
here  of  the  action  of  the  circuit  court  in  amending  instruc- 
tion "C,"  requested  by  the  defendant.  The  instruction  as 
given  told  the  jury  that  Swisher  assumed  all  the  risks  inci- 
dent to  his  employment  in  connection  with  the  work  in 
which  he  was  engaged  in  the  mill  room,  but  eliminated  the 
concluding  words,  "including  the  lack  of  hand  railing  at  the 
point  in  question/'    There  was  evidence  tending  to  prove 
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that  a  few  days  before  the  accident  happened  Swisher  com- 
plained to  Sprouse,  the  mill  foreman,  of  the  absence  of  the 
hand  rail,  stating  that  the  place  was  dangerous,  and  that 
if  they  did  not  fix  it  he  would  quit,  that  he  did  not  care  to 
risk  his  life  any  longer.     In  reply  to  Swisher's  inquiry, 
"When  are  you  going  to  fix  these  bannisters  and  walkways 
on  top  so  a  man  will  be  safe  in  getting  around?"  Sprouse 
replied,  "Just  as  soon  as  we  can  get  to  them,  we  are  work- 
ing up  to  that  point,  and  as  soon  as  we  can  possibly  get 
there  we  will  do  so.    Just  go  ahead."     In   these   circum- 
stances, an  instruction  telling  the  jury,  as  a  matter  of  law, 
that  Swisher  assumed  all  the  risks  incident  to  the  lack  of  a 
railing  at  the  point  in  question,  would  have  been  erroneous. 
The  rule  is  thus  stated  in  Va.  &c.  Wheel  Co.  v.  ChaXkley, 
98  Va.  62,  at  p.  68 :    "Where  the  master  promises  or  gives 
the  servant  reasonable  ground  to  infer  or  believe  that  the 
defect  will  be  repaired,  the  servant  does  not  assume  the 
risk  of  an  injury  caused  thereby  within  such  period  of  time 
after  the  promise  or  assurance  as  would  be  reasonably  al- 
lowed for  its  performance,  unless  the  danger  is  so  palpable, 
immediate  and  constant  (of  which  there  is  no  evidence  in 
this  case)  that  no  one  but  a  reckless  person  would  expose 
himself  to  it,  even  after  receiving  such  promise  or  assur- 
ance." 

So  in  Riverside  Mills  v.  Carter,  113  Va.  346,  6  Va.  App. 
258,  it  was  held :  "The  question  for  the  jury  to  determine 
is  not  so  much  whether  the  repairs  were  made  within  a  rea- 
sonable time,  as  it  is  whether  the  time  which  elapsed  be- 
tween the  promise  to  repair  and  the  injury  was  sufficient 
to  put  the  plaintiff  upon  notice  that  the  defendant  did  not 
intend  to  make  the  repairs,  thereby  shifting  again  to  the 
plaintiff  the  risk  which  the  master  assumed  when  he  made 
the  promise.  If  the  repairs  are  not  made  within  a  reason- 
able time  after  the  promise  to  make  them,  the  servant  is  in 
the  same  position  as  if  no  promise  had  been  made—that  is, 
he  reassumes  the  risk." 
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Under  the  evidence  in  the  instant  case,  it  was  a  question 
for  the  jury  (upon  proper  instructions)  whether  the  plain- 
tiff's intestate  assumed  the  risk,  or  exercised  due  care  in 
remaining  in  the  master's  service,  relying  upon  the  promise 
to  provide  a  hand  rail.  Hough  v.  Railway  Co.,  100  U.  S. 
213;  Kane  v.  Ry.  Co.,  128  U.  S.  91;  N.  &  W.  Ry.  Co.  V. 
Ampey,  93  Va.  108;  N.  &  W.  Ry.  Co.  v.  Wade,  102  Va.  140; 
Va.  &c.  Wheel  Co.  v.  Harris,  103  Va.  708;  Trucker's  Co.  v. 
White,  108  Va.  147;  Schwab  v.  Washington  Luna  Park  Co., 
112  Va.  456,  5  Va.  App.  270. 

We  are  of  opinion  that  the  jury  were  correctly  instructed, 
and  that  the  judgment  under  review  ought  to  be  affirmed. 

Affirmed. 


VIRGINIA-WESTERN  POWER  CO.  v.  KESSINGER  ET  ALS. 

(Richmond,  November  15,  1917.) 

i.  Eminent  Domain — Duties^j>f  Commissioners — Instructions — Code, 
sec.  1105-/,  svjb-eec.  (6). — In  condemnation  proceedings,  the 
statu  to  on  the  subject  is  sufficiently  specific  as  to  the  duties  of 
the  commissioners,  and  if  the  orders  of  court  appointing  the  com- 
missioner.'; substantially  contain  instructions  as  to  what  all  of 
such  duties  are  as  prescribed  by  statute,  no  other  instructions 
defining  their  duties  should  be  given. 

As  to  the  manner  in  which  they  should  discharge  their  statu- 
tory duties,  however,  it  would  be  helpful  and  tend  to  their  proper 
discharge  if  the  court  appointing  the  commissioners  would  in- 
struct them  as  to  the  character  of  testimony  and  argument  or 
statements  of  counsel  that  is  admissible,  and  caution  them  not  to 
discuss  the  case  in  any  aspect  with  any  one  other  than  among 
themselves  or  allow  it  to  be  discussed  in  their  presence,  except 
when  together  assembled  for  and  engaged  in  the  discharge  of 
their  duties  in  public  as  commissioners. 

2.  IDEM — Notification  of  Commissioners. — The  practice  of  counsel  in 

a  case  notifying  the  commissioners  of  their  appointment  in  con- 
demnation proceedings  should  be  discontinued.  The  notice  of 
their  appointment  and  of  the  date  fixed  for  the  view  should  be 
communicated  to  the  commissioners  by  the  clerk  or  other  disin- 
terested person,  as  the  order  of  court  may  specially  direct  by 
consent  of  all  parties  to  the  case,  or,  in  the  absence  of  such  con- 
sent, by  a  certified  copy  of  the  order  being  delivered  to  the  com- 
missioners by  the  sheriff  of  the  county  or  sheriff  or  sergeant  of 
the  city  in  the  court  of  which  the  proceedings  are  had. 

3.  Idem — Entertainment    of    Commissioners — Consent    of    Parties. — 

There  are  but  few  things  which  may  not  be  done  in  civil  causes 
by  consent  of  all  parties  who  are  affected;  and  if,  prior  to  the 
possibility  of  any  information  of  it  having  reached  any  of  the 
commissioners,  the  parties  or  their  counsel  confer  on  the  subject 
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and  all  parties  consent  that  entertainment  may  be  given  the  com- 
missioners by  one  of  the  parties,  the  rule  laid  down  in  New  River, 
<fec,  Ry.  Co.  v.  Honaker,  119  Va.  641,  12  Va.  App.  558,  might  not 
apply;  otherwise,  the  furnishing  of  such  entertainment  is  ground 
for  setting  aside  the  award  of  the  commissioners. 

Error  to  Circuit  Court  of  Botetourt  county. 

Reversed. 


F.  W.  King,  for  the  plaintiff  in  error. 
Haden  &  Haden,  for  the  defendants  in  error. 

Prentis,  J.,  absent. 

Statement  of  the  Case  and  Facts. 

These  two  causes  are  proceedings  under  the  statute  by 
the  plaintiff  in  error,  a  public  service  corporation  (herein- 
after referred  to  as  power  company),  to  condemn  an  ease- 
ment or  right  of  way  for  an  electric  transmission  line  of 
the  power  company  across  the  land  of  the  defendants  in 
error  (hereinafter  referred  io  as  land  owners),  including 
the  right  of  ingress  to  and  egress  from  such  right  of  way. 

There  was  a  view  and  report  of  commissioners  appointed 
by  the  court  below  acting  under  the  statute  on  the  subject. 
There  were  five  exceptions  taken  by  the  power  company  to 
such  report,  which  are  made  the  ground  of  the  assignments 
of  error  before  us.    These  five  exceptions  were  as  follows : 

"(1)  Because  the  commissioners  were  not  properly  in- 
structed as  to  the  elements  of  damage  they  were  to  take  into 
consideration. 

"(2)  Because  of  improper  statements  of  counsel  for  the 
condemnees  made  before  the  commissioners  while  viewing 
the  premises  and  before  their  report  was  signed." 

"(3)  Because  the  commissioners,  before  viewing  the 
land  or  making  their  report  were  interviewed  and  talked  to 
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with  reference  to  the  matters  they  were  to  pass  upon  and 
the  findings  they  were  to  make,  by  counsel  for  the  condem- 
nees." 

"(4)  Because  the  commissioners  were  entertained  and 
treated  by  the  condemnees  before  viewing  the  premises  or 
making  the  report  of  their  findings." 

"(5)  Because  the  compensation  fixed  and  the  damages 
allowed  by  the  commissioners  are  grossly  excessive  and 
can,  in  no  sense,  be  regarded  as  'just'  as  contemplated  by 
tho  statute." 

As,  in  the  view  we  take  of  the  causes,  there  was  rever- 
sible error  in  the  action  of  the  court  below  upon  the  fourth 
exception  to  said  report,  it  will  be  unnecessary  for  us  to 
consider  the  second  or  fifth  exceptions  above  noted,  since 
it  is  not  likely  that  the  statements  of  counsel  before  the 
commissioners  on  their  view  which  were  excepted  to,  will 
again  occur,  and  the  damages  allowed  may  not  be  the  same 
on  a  future  view  of  commissioners. 

We  deem  it  proper,  however,  to  make  some  observations 
touching  the  first  and  third  exceptions  aforesaid,  and  we 
feel  constrained  to  reverse  these  causes  upon  the  fourth 
exception  aforesaid,  and,  hence,  the  material  facts  bearing 
upon  such  exceptions  will  be  stated. 

The  Facts. 

1.  With  reference  to  the  first  exception  to  the  report  of 
the  commissioners: 

The  orders  in  these  causes  appointing  the  commissioners 
aforesaid  contained,  substantially,  instructions  as  to  all  of 
their  duties  which  are  prescribed  by  statute  (sub.  sec.  6  of 
sec.  1105  of  Pollard's  Code  of  Va.). 

No  other  instructions  were  asked  of  the  court  below. 

2  With  respect  to  the  third  exception  to  the  report  of  the 
commissioners : 

fa^  T*o+h  counsel  for  the  power  company  and  counsel 
for  the  land  owners  communicated  with  the  commission- 
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ers  after  their  appointment  by  the  court,  notifying  them  of 
their  appointment  and  urging  them  to  attend  the  view. 
Counsel  for  the  power  company  had  such  communication 
by  letters  written  to  the  commissioners,  counsel  for  the 
land  owners  had  such  communication  by  letters  to  some  of 
the  commissioners  and  in  person  with  others  of  them.  The 
evidence  does  not  disclose  that  counsel  on  either  side  in- 
tended to  or  did  go  beyond  such  mere  notification  and  re- 
quest of  the  commissioners.  But  suspicion  was  aroused  by 
the  verbal  private  communications  of  counsel  for  the  land 
owners  with  commissioners  after  their  appointment,  and 
there  was  a  misunderstanding  of  what  was  said  by  such 
counsel  to  two  of  the  commissioners  and  one  of  such  com- 
missioners himself,  at  one  time,  misunderstood  what  was 
thus  said  to  him. 

(b)  With  respect  to  a  statement  made  by  counsel  for  the 
land  owners  to  one  of  the  commissioners  on  the  morning  of 
the  day  of  the  view  of  the  land,  the  facts  are  these : 

Mrs.  Penn  owned  one  of  the  tracts  of  land  affected  by 
said  right  of  way  and  an  undivided  half  interest  in  the 
other.  Mrs.  Annie  P.  Kessinger  owned  the  other  half  in- 
terest in  the  latter  tract.  Prior  to  the  condemnation  pro- 
ceedings the  superintendent  of  the  power  company  reached 
an  agreement  with  and  obtained  a  deed  from  such  owners 
of  such  land,  purporting  to  convey  said  right  of  way  over 
both  tracts  of  such  land  for  the  consideration  of  $364.52, 
plus  compensation  for  whatever  damage  might  be  done  by 
the  construction  of  the  line.  The  amount  of  the  latter  was 
to  be  settled  by  arbitration  in  case  there  was  failure  of 
mutual  agreement  thereon.  There  was  such  failure  of 
agreement.  Two  arbitrators  were  selected  who  met  but 
were  unable  to  agree  on  such  damages.  Pending  the  ac- 
tion of  such  arbitrators,  it  developed  that  Mrs.  Penn  was 
ntmcompo&mentis.  This  resulted  in  an  understanding 
that  the  power  company  would  not  rely  upon  said  deed,  but 
would  convey  the  right  of  way  back  to  said  owners  and 
would  proceed  under  the  statute  to  obtain  same  by  con- 
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demnation  proceedings,  reserving,  however,  the  right  to 
use  the  right  of  way  meanwhile,  without  prejudice,  until 
the  title  could  be  obtained  by  such  proceedings.  According- 
ly such  a  conveyance  back  to  such  land  owners  was  ex- 
ecuted on  September  11,  1916.  The  power  company 
promptly  instituted  the  said  condemnation  proceedings; 
the  commissioners  were  appointed  by  the  court  as  afore- 
said ;  October  25,  1916,  was  fixed  in  the  order  of  court  for 
the  view  of  the  land  by  the  commissioners,  and  they  accord- 
ingly met  at  Springwood,  the  railway  station  near  the  resi- 
dence of  the  said  land  owners,  on  such  last  named  date. 
Counsel  for  both  sides  also  attended  such  meeting. 

Pending  the  said  occurrences,  and  prior  to  October  25, 
1916,  the  power  company  had  proceeded  with  the  construc- 
tion of  ii&  said  line  and  had  completed  such  construction 
across  the  said  two  tracts  of  land. 

The  train  bringing  the  senior  counsel  for  the  power  com- 
pany being  somewhat  late,  such  counsel  did  not  arrive  at 
said  place  of  meeting  of  the  commissioners  on  October  25, 
1916,  until  some  time  after  the  commissioners  and  other 
counsel  had  arrived.  While  awaiting  the  arrival  of  the  said 
senior  counsel  for  the  power  company,  one  of  the  commis- 
sioners, seeing  that  the  said  line  was  already  constructed 
on  the  land  before  the  commissioners  had  acted,  asked  one 
of  the  counsel  for  the  land  owners  how  that  had  occurred, 
and  this  commissioner,  in  his  testimony  on  the  subject, 
says  that  said  ocunsel  for  the  land  owner  replied  to  his  en- 
quiry and  "told  (him)  how  the  line  had  been  built  and  no 
commission  on  it;"  that  in  such  reply  such  counsel  stated 
that  "the  power  company  had  bargained  with  Mrs.  Penn 
for  a  right  of  way,"  and  "agreed  to  pay  $500.00"  for  it  as 
witness  "understood"  counsel  to  say;  that  said  counsel 
"went  on  to  say  why  the  parties  were  not  satisfied  with  the 
damage  that  Mrs.  Penn  had  agreed  to  take,  from  the  fact 
that  her  mind  was  not  altogether  right;  that  she  was  not 
capable  of  making  a  contract;"  that  such  counsel  did  not 
say  that  the  land  owners  were  not  satisfied  with  the  amount 
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that  had  been  agreed  upon;  that  such  counsel  did  not  say 
a  word  in  that  statement  to  witness  as  to  "what  amount 
he  thought  ought  to  be  allowed"  the  land  owners;  and  that 
neither  of  counsel  for  the  land  owners  (there  being  two) 
made  any  statement  to  witness  "endeavoring  to  influence" 
him. 

The  counsel  for  the  land  owners  who  replied  to  the  en- 
quiry of  the  commissioner  aforesaid  testified  "I  have  no  re- 
collection of  the  conversation  with"  (the  commissioner) 
"but  I  do  not  doubt  that  it  occurred  because"  (the  commis- 
sioner) "is  a  man  who  would  not  make  any  statement  on  a 
subject  that  was  not  correct.  He  however  must  be  clearly 
mistaken  about  the  amount  that  I  told  him  was  the  con- 
sideration of  the  conveyance,  because  I  knew  then  the 
amount  was  less  than  $500.00  and  it  is  inconceivable  that 
I  would  have  said  to  him  that  it  was  $500.00  when  I  knew 
that  it  was  not." 

The  damages  done  by  the  construction  added  to  the  said 
$364.52  might  easily  have  made  the  total  damage,  which  the 
power  company  agreed  with  Mrs.  Penn  to  pay,  amount  to 
$500.00  and  this  was  doubtless  the  conclusion  of  the  com- 
missioner referred  to,  from  a  correct  explanation  to  him 
by  counsel  of  the  land  owners  of  what  had  occurred. 

3.  With  respect  to  the  fourth  exception  to  the  report  of 
the  commissioners: 

The  facts  are  that  feed  for  the  horses  of  the  commission- 
ers who  came  by  private  conveyance  was  furnished  by  the 
land  owners  and  such  horses  were  put  away  and  fed  by 
such  commissioners  in  the  stable  or  on  the  premises  of  the 
land  owners  while  the  commissioners  were  taking  dinner, 
before  they  viewed  the  land.  That  all  of  the  commission- 
ers as  well  as  all  counsel,  both  for  the  power  company  and 
land  owners,  were  entertained  by  the  land  owners  at  din- 
ner and  with  cigars  following  it,  before  the  commissioners 
proceeded  with  the  view  of  the  land. 

As  bearing  on  the  question  of  whether  the  case  is  taken 
from  under  the  ruling  of  this  court  on  the  subject  in  New 
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River,  etc.  Railway  Co.  V.  Honaker,  119  Va.,  641,  12  Va. 
App.  558,  the  following  is  a  summary  of  the  material  facts: 

These  condemnation  proceedings  were  friendly  in  their 
nature.  Many  of  the  steps  in  the  proceedings  were  taken 
by  mutual  consent  of  the  parties  on  both  sides,  by  counsel. 
At  the  meeting  of  the  arbitrators  above  referred  to,  not 
long  before,  (which  was  at  Springwood  in  the  same  vicinity 
with  the  place  of  meeting  of  said  commissioners),  the  ar- 
bitrators and  parties  were  engaged  all  day  until  late  in  the 
afternoon  and  did  not  get  anything  to  eat  or  have  their 
horses  fed,  except  that  crackers  from  a  store  there  were 
gotten  by  one  of  counsel  for  the  power  comapny  for  his 
lunch.  There  was  a  place  at  Springwood  (where  the  com- 
missioners met  as  aforesaid)  where  the  counsel  and  com- 
missioners could  have  gotten  dinner  for  themselves  and 
had  their  horses  fed  at  a  house  of  entertainment  where 
such  entertainment  was  furnished  to  the  public  and  where 
a  good  table  was  usually  set,  but  counsel  for  the  land  own- 
ers did  not  know  about  that.  It  was  at  the  instance  of 
counsel  for  the  land  owners  that  the  entertainment  afore- 
said was  furnished  and  the  motive  of  counsel  was  solely  a 
hospitable  one  so  far  as  the  commissioners  were  concerned 
and  to  avoid  the  discomfort  they  thought  would  otherwise 
be  entailed  upon  the  commissioners  and  all  of  the  counsel  in 
the  causes,  including  themselves. 

Accordingly,  in  advance  of  the  day  of  the  view  aforesaid, 
counsel  for  the  land  owners  told  the  husband  of  one  of  the 
land  owners  about  the  situation  that  had  occurred  at  the 
meeting  of  the  arbitrators  and  that  such  a  condition  ought 
-lot  to  exist  among  gentlemen,  such  as  were  involved  in 
these  causes,  and  that  he  ought  to  have  dinner  prepared  for 
the  commissioners  and  for  counsel  for  the  power  company 
and  all  of  its  officers  who  might  be  present,  for  counsel  for 
the  land  owners  and  for  the  witnesses  who  might  be  there. 
The  husband  aforesaid  objected  to  doing  this,  on  the  ground 
that  his  wife's  health  was  not  as  good  as  it  ought  to  be  and 
that  it  was  a  good  deal  of  labor  to  get  dinner  for  such  a 
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crowd,  but  counsel  for  the  land  owners  insisted  that  there 
was  no  place  for  these  people  to  get  anything  to  eat,  that 
they  lived  a  long  distance  away  and  they  ought  to  have 
their  horses  fed  and  have  something  to  eat;  but  told  the 
husband  that  none  of  them  would  take  dinner  unless  all 
took  dinner.  The  husband  then  undertook  to  prepare  for 
and  give  the  entertainment,  which  was  accordingly  given, 
as  aforesaid. 

No  information  was  given  to  counsel  for  the  power  com- 
pany in  advance  of  the  day  of  the  view  that  such  entertain- 
ment was  proposed  nor  was  their  consent  thereto  asked 
before  that  day  or  before  the  arrival  of  the  commissioners 
and  all  of  counsel  at  Springwood  on  such  day,  October  25, 
aforesaid. 

While  the  commissioners  were  at  Springwood  during  the 
morning  of  the  day  of  the  view  awaiting  the  belated  arrival 
of  senior  counsel  for  the  power  company,  the  evidence 
tends  to  show  that,  through  information  not  derived  from 
counsel  for  the  land  owners,  at  least  two  of  the  commis- 
sioners became  aware  of  the  fact  that  said  entertainment 
had  been  provided  for  them  and  all  present  by  the  land 
owners.  The  presumption  under  the  circumstances  is  that 
such  fact  became  generally  known  to  the  commissioners  and 
others  that  morning  before  the  arrival  of  senior  counsel  for 
the  power  company.  Counsel  for  the  land  owners  how- 
ever, did  not  know  of  such  information  having  gotten  out, 
and  they  awaited  the  arrival  of  senior  counsel  for  the 
power  company  before  mentioning  the  fact,  and  upon  the 
arrival  of  the  belated  counsel  for  latter,  counsel  for  the  land 
owners  met  the  senior  counsel  as  he  was  walking  from  the 
depot,  and  walking  along  with  him  in  a  space  of  some 
thirty  or  forty  steps  before  they  came  to  the  assemblage 
of  the  commissioners  and  others,  stated  that  the  said  hus- 
band had  been  directed  "to  prepare  dinner  for  everybody 
who  was  there  if  it  was  agreeable  to  him."  The  latter  re- 
plied that  he  was  very  glad  this  had  been  done.  They  by 
that  time  had  reached  the  assemblage  aforesaid  and  coun- 
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sel  for  the  land  owners  announced  to  the  commissioners  and 
others  that  said  husband  "had  prepared  dinner  for  every- 
body and  everybody  was  invited  to  take  dinner  at  his 
house."  The  question  then  arose  as  to  whether  they  would 
begin  work  before  or  after  dinner.  Counsel  for  the  land 
owners  suggested  that  they  do  their  work  first  and  eat 
dinner  afterwards.  The  said  husband  objected  that  the 
dinner  would  get  cold  and  that  he  didn't  like  to  keep  the 
women  folks  waiting.  Senior  counsel  for  the  power  com- 
pany then  suggested  that  they  go  and  eat  dinner  first* 
which  was  done.  The  above  statement  has  been  taken  al- 
most verbatim  from  the  testimony  of  the  senior  counsel 
for  the  land  owners. 

The  senior  counsel  for  the  power  company  also  testified 
in  the  case  and  does  not  controvert  the  above.  He,  how- 
ever, adds  to  his  statement  on  the  subject  the  following: 
•'I  raised  no  objection  to  it  at  that  time.  I  had  no  objec- 
tion to  raise.  I  did  not  know  that  the  Supreme  Court  of 
the  State  had  put  its  ban  upon  that  kind  of  procedure.  I 
had  confidence  in  the  commissioners,  that  they  would  not 
be  influenced  by  it  although  we  all  know  that  it  is  a  matter 
of  humanity  that  cannot  be  helped,  I  care  not  how  fair  or 
honorable  the  man  may  be,  that  a  man  cannot  get  up  from 
a  table  and  go  out  and  put  a  value  upon  the  land  of  his  host 
^ith  his  host's  cigar  in  his  mouth,  and  do  it  in  such  a  way 
as  to  do  absolute  justice  to  all  parties  concerned.  The  case 
which  has  settled  this  as  a  law  of  the  State  of  Virginia 
was  at  that  time,  so  far  as  I  know,  in  the  press,  and  the 
first  I  knew  about  this  case  was  in  the  advance  sheets  of 
those  reports  which  I  had  not  seen  and  of  which  decision 
I  did  not  know  and  am  willing  to  put  into  the  record  re- 
gardless of  how  it  may  have  affected  me  with  the  commis- 
sioners, had  I  known  that  this  was  the  view  that  the  Su- 
preme Court  took  of  such  matters  I  would  have  made  the 
objection  and  given  the  opportunity  for  these  commission- 
ers to  pass  upon  this  under  other  circumstances  than  those 
under  which  they  did." 
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Sims,  J.,  after  making  the  foregoing  statement,  delivered 
the  following  opinion  of  the  court : 

The  first,  third  and  fourth  exceptions  above  noted  will 
be  considered  in  their  order  as  stated  below. 

1.  In  regard  to  the  first  (1st)  exception,  as  these  causes 
have  to  go  back  to  the  court  below  for  further  proceedings 
and  the  same  question  will  probably  arise  concerning  what, 
if  any,  instructions  the  trial  court,  is  asked  by  either  party, 
should  give  to  new  commissioners  in  such  proceedings,  we 
deem  it  proper  to  say  that  we  think  the  statute  on  the  sub- 
ject (sub.,  sec.  6  of  sec.  1105-f,  Pollard's  Code),  is  suffi- 
ciently specific  as  to  what  were  the  duties  of  the  commis- 
sioners in  the  premises,  and  that  if  the  orders  of  court,  ap- 
pointing the  commissioners  substantially  contain  instruc- 
tions as  to  what  all  of  such  duties  are  as  prescribed  by  stat- 
ute, as  they  did  in  the  instant  case,  that  is  sufficient ;  and  the 
trial  court  may,  and  properly  should,  refuse  to  give  any 
further  instructions  defining  what  such  duties  are.  A  con- 
trary rule  would  tend  to  the  presentation  to  trial  courts  of 
lengthy  commentaries  on  the  statute  law  involved  and  the 
urging  of  same  upon  the  court  for  its  adoption,  and  the 
simple  and  plain  meaning  of  the  statute  might  be  obscured 
rather  than  elucidated  thereby,  and  the  result  might  be 
confusing  to  the  commissioners  instead  of  being  helpful 
to  them  in  informing  them  of  their  duties.  Not  so  however 
as  to  the  maimer  in  which  they  should  discharge  their  statu- 
tory duties.  We  think  it  would  be  helpful  to  the  commis- 
sioners and  greatly  tend  to  the  proper  discharge  of  their 
duties  if  the  courts  appointing  them  would,  on  their  own 
motion,  or  upon  request  of  any  party  to  the  case,  instruct 
the  commissioners  as  to  what  character  of  testimony  and 
argument  or  statements  of  counsel  are  admissible  or  in- 
admissible before  them;  and  caution  them  not  to  discuss 
the  case  in  any  aspect  of  it  with  any  one  other  than  among 
themselves  or  allow  it  to  be  discussed  in  their  presence, 
except  when  together  assembled  for  and  engaged  in  the 
discharge  of  their  duties  in  public  as  commissioners  as  the 
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statute  provides.  These  commissioners  practically  dis- 
charge the  duties  of  juries,  as  we  had  occasion  to  remark  in 
effect  in  the  case  of  New  River,  etc.,  Railway  Co.  V.  Hon- 
aker,  supra,  and  every  precaution  should  be  taken  by  such 
commissioners  and  by  the  courts  to  preserve  public  con- 
fidence in  their  findings.  Neither  they,  however  honorable 
men  they  may  be,  by  careless  and  thoughtless  disregard  of 
the  proprieties,  nor  others,  whether  acting  designedly  or 
with  the  purest  of  motives,  should  be  allowed  to  so  conduct 
themselves  in  any  way,  as  to  cast  suspicion  upon  the  in- 
tergity  of  the  commission  or  upon  its  decisions. 
2.  In  regard  to  the  third  (3rd)  exception  aforesaid: 
While  we  are  satisfied  that  there  was  no  private  com- 
munication between  counsel  for  the  land  owners  and  any 
of  the  commissioners  which  was  intended  to  improperly  in- 
fluence the  latter  or  which  did  so,  yet  we  think  the  prac- 
tice of  counsel  in  a  case  notifying  the  commissioners  of 
their  appointment  in  condemnation  proceedings  should  be 
discontinued.  It  is  a  position  in  which  counsel  should  not 
be  put  or  put  themselves.  It  is  a  difficult  position  to  fill 
with  absolute  absence  of  some  expression  which  may  have  or 
seem  to  have  the  ulterior  object  or  effect  of  inducing  a 
special  feeling  of  favor  on  the  part  of  the  commissioner 
communicated  with  toward  counsel  having  the  communica- 
tion and  his  client,  especially  when  the  communication  is 
verbal,  and  only  in  a  less  degree  when  it  is  in  writing.  The 
notice  of  their  appointment  and  of  the  date  fixed  for  the 
view,  should  be  communicated  to  the  commissioners,  (or  to 
the  minimum  number  authorized  to  act,  if  only  such  num- 
ber is  desired  to  act),  by  the  clerk  or  other  disinterested 
person,  as  the  order  of  court  may  especially  direct  by  con- 
sent of  all  parties  to  the  case,  or  in  the  absence  of  such  con- 
sent by  a  certified  copy  of  the  order  being  delivered  to  the 
commissioners  by  the  sheriff  of  the  county  or  sheriff  or 
sergeant  of  the  city  in  the  court  of  which  the  proceedings 
are  had. 
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3.  In  regard  to  the  fourth  (4th)  exception  aforesaid : 

The  causes  before  us  fall  within  the  rule  on  the  subject 
laid  down  in  the  case  of  New  River,  &c.  Railivay  Co.  V. 
11  onaker,  supra,  unless  it  can  be  distinguished  on  the  ground 
that  the  entertainment  of  the  commissioners  in  the  instant 
cases  was  by  the  free  and  untrammelled  consent  of  all 
parties,  by  counsel. 

There  are  but  few  things  which  may  not  be  done  in  civil 
causes  by  consent  of  all  parties  who  are  affected. 

If  prior  to  the  possibility  of  any  information  of  it  hav- 
ing reached  any  of  the  commissioners,  the  land  owners  or 
their  counsel  had  conferred  with  the  power  company  or  its 
counsel  on  the  subject,  and  the  power  company,  in  person 
or  by  counsel,  had  consented  to  the  entertainment  being 
given,  a  different  case  would  be  presented,  to  which  the 
rule  aforesaid  might  not  apply.  But  for  reasons  of 
public  policy  which  rise  above  all  personal  considerations,  or 
considerations  of  the  effect  in  particular  cases,  we  have  no 
disposition  to  relax  in  any  degree  the  rule  referred  to  as 
heretofore  established.  And  it  is  manifest  that  in  any  case 
where  information  has  come  to  commissioners  in  condem- 
nation proceedings  that  entertainment  has  been  provided 
for  them  by  parties  to  the  proceedings  before  counsel  for 
other  parties  thereto  have  been  informed  of  the  proposed 
entertainment  and  their  consent  thereto  is  asked,  the  latter 
and  their  client  are  not  in  a  position  to  refuse  such  consent 
untrammelled.  If  they  refuse  consent  they  are  taking  an 
attitude  which  would  inevitably  be  offensive  to  the  commis- 
sioners, because  indirectly  reflecting  upon  their  integrity. 
The  risk  of  injurious  result  is  obvious.  And  since  the  evi- 
dence in  the  proceedings  before  us  tends  to  show  that  the 
situation  predicated  in  the  next  preceding  sentence  existed 
when  said  consent  was  asked  as  aforesaid,  we  do  not  think 
that  the  rule  referred  to  should  be  relaxed  in  the  instant 
cause,  and  we  feel  that  to  do  so  would  be  to  establish  an 
unwise  precedent.  It  is  true  that  while  counsel  for  the 
power  company  urge  this  position  in  the  petition  and  in 
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their  brief,  they  did  not  take  it  at  the  time  consent  was 
asked  to  the  proposed  entertainment.  But  counsel  was 
given  but  scant  time  for  reflection  and  besides  did  not  then 
know  of  the  then  recent  ruling  of  the  court  aforesaid,  and 
it  seems  to  us  that  it  would  not  be  just  or  right  to  apply  any 
rule  of  estoppel  or  waiver  of  right  to  such  a  case. 

For  the  foregoing  reasons  we  are  constrained  to  the 
opinion  that  there  was  error  in  the  action  of  the  trial  court 
in  overruling  the  fourth  exception  aforesaid  to  the  report 
of  the  commissioners  for  which  these  causes  must  be  re- 
versed. The  judgments  complained  of  will  therefore  be 
set  aside  and  annulled  and  these  causes  remanded  to  the 
court  below  for  further  proceedings  to  be  had  therein  not 
in  conflict  with  the  views  expressed  in  this  opinion. 

Reversed. 


WALTERS  v.  NORFOLK  &  WESTERN  RAILWAY   COMPANY. 
(Richmond,  November  15,  1917.) 

1.  Railroads — Negligence — Injury  to  Passenger — Res  Ipsa  Loquitur. 

— The  doctrine  of  res  ipsa  loquitur  applies  when  an  accident  hap- 
penn  to  a  passenger  who  is  himself  without  fault,  and  is  caused 
by  a  defect  in  any  of  those  things  which  the  carrier  is  bound  to 
supply,  or  is  the  result  of  the  failure  in  any  respect  of  the 
carrier's  means  of  transportation,  or  the  conduct  of  its  servants 
in  connection  therewith.  Under  such  circumstances  a  presump- 
tion of  negligence  arises  against  the  carrier  for  injuries  thus 
caused,  and  in  the  absence  of  proof  on  the  part  of  the  carrier  to 
rebut  this  presumption,  it  becomes  conclusive.  On  the  other  hand, 
where  the  cause  of  the  injury  is  plainly  outside  of  the  control  of 
tho  carrier,  and  has  no  connection  with  the  machinery  and  ap- 
pliances of  transportation  or  the  negligence  of  its  servants  in 
operating  such  instruments  of  transportation,  such  accident  raises 
no  presumption  of  negligence  on  the  part  of  the  carrier,  and  the 
burden  of  showing  such  negligence  is  upon  the  party  who  avers 
it. 

2.  Idem — Injury    to    Passenger — Invalid — Case    at    Bar. — Where    a 

woman  passenger,  who  was  a  paralytic,  weighed  about  200 
pounds,  and  was  confined  to  an  invalid's  chair,  while  being  lifted 
from  the  train  in  her  chair,  at  a  station,  by  her  husband  and  his 
friends,  with  her  acquiescence,  was  allowed  to  fall  from  her  chair, 
because  of  the  alleged  negligence  of  the  baggage  master  in  lifting 
tho  rear  wheel  of  the  chair,  as  it  went  out  of  the  door  of  the  bag- 
gaga  car:  Held,  that  the  question  of  the  negligence  of  the  bag- 
gage master  was  properly  referred  to  the  jury,  who  could  not, 
under  tho  evidence  have  properly  found  any  other  verdict  than 
for  tho  defendant. 
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Error  to  Circuit  Court  of  Warren  county. 

Awrmed. 

Charles  A.  Hammer,  for  the  plaintiff  in  error. 
Downing  &  Weaver,  for  the  defendant  in  error. 

Prentis,  J. : 

This  case  arises  out  of  the  following  facts :  The  plaintiff 
in  error,  who  was  a  paralytic,  weighed  about  200  pounds, 
and  was  confined  to  an  invalid's  chair,  became  a  passenger 
en  the  Norfolk  &  Western  Railway  from  Hagerstown,  Md., 
to  Benton ville,  Virginia,  and  was  injured  by  falling  from 
her  chair  while  being  taken  from  the  train  at  Bentonville. 
She  had  frequently  taken  similar  journeys  as  a  passenger 
on  the  trains  of  the  company.  On  this  as  well  as  on  many 
previous  occasions,  she  had  been  lifted  in  her  chair  into  the 
baggage  car,  and  was  thus  transported  to  her  destination. 
She  was  accompanied  on  this  journey  in  the  baggage  car  by 
her  sixteen  year  old  son  and  fifteen  year  old  nephew.  Be- 
fore the  train  reached  Bentonville,  her  husband  had  secured 
two  of  his  friends  there  to  assist  him  in  taking  the  invalid 
in  her  chair  from  the  train  to  the  ground.  Immediately 
upon  the  arrival  of  the  train,  these  three  men  appeared  at 
the  car  door,  and  the  baggage  master  rolled  the  chair  to 
the  door.  The  plaintiff  having  recognized  and  smiled  at  her 
husband,  he  instructed  his  friends  as  to  the  proper  way  in 
which  he  desired  them  to  render  the  necessary  assistance. 
The  two  large  wheels  of  the  chair  passed  out  of  the  open 
car  door  and  were  taken  hold  of,  one  by  the  husband  and  the 
other  by  one  of  his  friends,  but  the  small  or  pivot  wheel  at 
the  rear  of  the  chair  caught  upon  the  flange  or  groove  which 
extended  from  one  side  of  the  doorway  of  the  car  to  the 
other,  upon  or  in  which  the  sliding  door  moved.  At  this 
time  the  baggage  master  had  hold  of  the  rear  or  back  of 
the  chair  and  the  other  friend  had  been  instructed  to  take 
hold  of  the  rear  of  the  chair  so  as  to  support  it  as  the  small 
wheel  came  out  of  the  car.    There  being  some  little  delay 
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at  this  point  in  the  movement,  it  appears  that  either  the 
baggage  master  or  the  friend  whose  duty  it  was  to  catch 
the  chair  as  it  left  the  car,  or  both  together,  lifted  the  small 
wheel  over  the  flange,  and  just  after  that  the  plaintiff 
slipped  forward  out  of  the  chair  and  was  injured.  The 
baggage  master  died  shortly  after  the  accident  and  hence 
could  not  testify. 

The  testimony  as  to  precisely  how  the  accident  happened 
is  slightly  conflicting.  The  theory  of  the  plaintiff  is  that  the 
baggage  master  was  negligent  in  permitting  the  rear  or 
pivot  wheel  to  turn  and  catch  upon  the  flange  of  the  door- 
way, and  that  he  lifted  the  chair  over  that  slight  obstruc- 
tion so  suddenly  and  negligently  as  to  throw  the  plaintiff 
out  of  the  chair  and  cause  the  injury.  The  evidence  of  the 
two  friends  who  were  assisting  in  the  movement  does  not 
sustain  this  view.  One  of  them,  Duke,  says  the  accident 
happened  after  the  chair  had  been  taken  out  of  the  car  and 
while  it  was  in  charge  of  her  husband  and  his  friends,  and 
that  it  was  caused  by  their  allowing  the  front  of  the  chair 
to  go  down  faster  than  the  rear  of  it.  The  other,  William- 
son, does  not  give  any  explanation  of  the  accident  except 
that  they  lowered  the  front  of  the  chair  too  rapidly,  pos- 
sibly, because  the  invalid  was  too  heavy  for  them.  The  hus- 
band himself,  who  is  the  strongest  witness  for  the  plaintiff, 
says,  in  response  to  the  question,  "Where  was  the  baggage 
man  at  this  time?"  (referring  to  the  time  when  the  rear 
wheel  met  the  obstruction) :  "He  was  holding  the  back  of 
the  chair.  When  it  hit  that  piece  of  iron  there,  it  turned 
flatways,  and  we  was  carrying  it  out  on  a  level,  but  he  lifted 
that  chair  and  it  shot  me  down,  as  I  was  off  my  guard,  and 
it  naturally  threw  the  weight  on  us  and  shot  us  down  when 
he  lifted  the  back  of  that  chair,  and  threw  her  forward." 
This  is  the  only  testimony  in  the  case  tending  to  sustain  the 
contention  of  the  plaintiff,  and  in  it  is  the  admission  of  the 
husband,  who  had  met  and  taken  charge  of  the  plaintiff, 
that  he  was  uoff  his  guard"  at  the  very  time  when  he  should 
have  been  most  careful,  and  when  nothing'  should  have  been 
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done  by  anyone  except  what  obviously  it  seemed  best  to  do, 
namely,  to  elevate  the  rear  wheel  and  thus  to  disengage  it 
from  the  flange  of  the  doorway  so  that  the  chair  with  the 
invalid  might  be  lowered  to  the  ground. 

The  case  was  conducted  by  the  plaintiff's  counsel  upon 
the  theory  that  because  the  plaintiff  was  a  passenger,  the 
defendant  owed  her  the  very  highest  degree  of  care,  and 
that  it  was  liable  for  the  slightest  negligence  which  human 
skill,  care  and  foresight  could  have  foreseen  and  guarded 
against,  and  that  there  was  a  presumption  of  negligence 
from  the  mere  happening  of  the  accident,  under  the  doc- 
trine of  res  ipsa  loquitur.  He  requested  the  court  to  in- 
struct the  jury  to  this  effect. 

While  the  authorities  relied  on  have  been  frequently 
recognized  and  the  doctrine  they  announce  is  perfectly  well 
settled  and  has  been  frequently  enforced  by  this  court,  it 
has  no  application  to  this  case. 

In  Scott  V.  London  Dock  Co.,  Hurl.  &  Colt.,  3  Exch.  600, 
which  has  been  followed  both  in  England  and  America  and 
approved  by  many  text-writers,  this  is  said :  "There  must 
be  reasonable  evidence  of  negligence.  But  where  the  thing 
is  shown  to  be  under  the  management  of  the  defendant  or 
his  servants,  and  the  accident  is  such  as  in  the  ordinary 
course  of  tilings  does  not  happen  if  those  who  have  the  man- 
agement use  proper  care,  it  affords  reasonable  evidence,  in 
the  absence  of  explanation  by  the  defendants,  that  the  ac- 
cident arose  from  want  of  care." 

And  this  in  Richmond  Ry.  &c.  Co.  v.  Hudgins,  100  Va. 
416:  "A  presumption  of  negligence  from  the  simple  occur- 
rence of  an  accident  arises  where  the  accident  proceeds  from 
an  act  of  such  a  character  that,  when  due  care  is  taken  in 
its  performance,  no  injury  ordinarily  ensues  from  it  in  sim- 
ilar cases,  or  whore  it  is  caused  by  the  mismanagement  or 
misconstruction  of  a  thing  over  which  the  defendant  has 
immediate  control,  or  for  the  management  or  construction 
of  which  he  is  responsible.    Tram.  Co.  v.  Downer,  11  Wall. 
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129 ;  Railroad  Co.  v.  Anderson,  20  Amer.  St.,  493 ;  Railway 
Co.  v.  ijocke,  112  Ind.  404;  Hayes  V.  Railroad  Co.,  Ill  U. 
S.  228." 

The  doctrine  applies  when  an  accident  happens  to  a  pas- 
senger who  is  himself  without  fault  and  is  caused  by  a  de- 
fect in  any  of  those  things  which  the  carrier  is  bound  to 
supply,  or  is  the  result  of  the  failure  in  any  respect  of  the 
carrier's  means  of  transportation,  or  the  conduct  of  its 
servants  in  connection  therewith.  Under  such  circum- 
stances a  presumption  of  negligence  arises  against  the  car- 
rier for  injuries  thus  caused.  For  instance,  if  an  injury 
happens  to  a  passenger  in  consequence  of  the  breaking  of 
the  vehicle,  a  defect  in  the  roadway  or  track,  or  any  of  the 
other  appliances  owned  or  controlled  by  the  carrier  in  mak- 
ing the  transit,  a  prima  facie  case  is  made  for  the  recovery 
of  damages,  and  then  the  carrier  must  show  the  absence  of 
any  negligence  by  itself  or  its  servants  causing  the  accident, 
and  that  the  utmost  diligence  and  observation  of  duty  on 
its  part  could  not  have  prevented  the  injury.  In  the  absence 
of  proof  on  the  part  of  the  carrier  to  rebut  this  presumption 
of  negligence,  the  presumption  becomes  conclusive.  On  the 
other  hand,  where  the  cause  of  the  injury  is  plainly  outside 
of  the  control  of  the  carrier,  and  has  no  connection  with 
the  machinery  and  appliances  of  transportation  or  the  neg- 
ligence of  its  servants  in  operating  such  instruments  of 
transportation,  such  accident  raises  no  presumption  of  neg- 
ligence on  the  part  of  the  carrier,  and  the  burden  of  show- 
ing such  negligence  is  upon  the  party  who  avers  it. 

In  Fearn  v.  West  Jersey  Ferry  Co.,  143  Pa.  St.  122,  22 
Atl.  708, 13  L.  R.  A.  366,  it  is  held  that  "in  any  event,  where 
the  cause  of  the  accident  by  which  a  passenger  was  injured 
is  krown  as  well  to  the  passenger  as  to  the  carrier,  the  pre- 
sumption of  negligence  which  arises  from  the  mere  fact 
of  the  injury  of  a  passenger  while  on  the  carrier's  vehicle, 
has  no  application,  but  the  passenger  must  affirmatively 
show  negligence."    5  R.  C.  L.  74-84. 
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In  Peters  v.  Lynchburg  Traction  Co.,  108  Va.  337,  in 
which  the  plaintiff  was  injured  by  a  shock  while  turning 
off  an  incandescent  electric  light  lamp  which  he  personally 
owned,  installed  and  controlled  it  is  said :  "But  the  doctrine 
of  res  ipsa  loquitur  can  have  no  application  where  the  ac- 
cident is  due  to  a  defective  appliance  under  the  manage- 
ment of  the  plaintiff;  nor  to  a  case  involving  divided  re- 
sponsibility, where  an  unexplained  accident  may  have  been 
attributable  to  one  of  several  causes,  for  some  of  which  the 
defendant  is  not  responsible." 

In  this  case  the  invalid's  chair  was  no  part  of  the  equip- 
ment of  the  company.  It  was  entirely  under  the  control  of 
the  plaintiff  and  her  friends.  Her  safety  might  well  have 
been  safeguarded  if  they  had  placed  a  strap  or  support  in 
front  of  her  fastened  to  the  arms  of  the  chair.  That  the 
accident  would  not  have  happened  if  her  husband  and  his 
friends  had  not  been  negligent  in  lowering  the  chair  is  fairly 
manifest. 

The  rule  of  law  applicable  under  the  circumstances  of 
this  case  is  thus  stated  in  2  Hutchinson  on  Carriers  (3d 
ed.),  sec.  992:  "The  carrier  is  not  required  to  accept  upon 
its  cars,  without  an  attendant,  persons  who,  because  of  some 
physical  or  mental  infirmity,  are  incapable  of  properly 
caring  for  themselves.  The  carrier,  it  has  been  said,  is 
under  no  duty  to  turn  his  vehicles  into  hospitals,  or  his 
employees  into  nurses,  for  the  care  of  such  passengers.  But 
if  an  unattended  person,  who  is  so  sick,  aged  or  otherwise 
infirm  as  to  be  unable  to  assist  or  care  for  himself,  be  ac- 
cepted as  a  passenger,  the  carrier,  if  he  has  notice  of  the 
passenger's  condition,  is  bound  to  exercise  for  his  safety  a 
degree  of  care  commensurate  with  the  responsibility  as- 
sumed, and  that  would  be  such  care  as  would  be  reasonably 
necessary  to  protect  him  from  injury  in  view  of  his  physical 
or  mental  condition.  And  if  the  passenger  should  be  so  un- 
fortunate as  to  become  sick  while  upon  the  journey,  and  in 
consequence  less  able  to  look  after  himself,  he  would  not 
thereby  be  put  beyond  the  pale  of  care  and  protection,  and 
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it  would  be  the  duty  of  the  carrier,  if  the  passenger's  condi- 
tion were  made  known  to  him,  to  give  him  such  care  and 
protection  beyond  that  demanded  under  ordinary  circum- 
stances as  would  be  reasonably  practicable  with  the  facili- 
ties at  hand,  without  unduly  delaying  the  train,  or  unrea- 
sonably interfering  with  the  safety  and  comfort  of  the  other 
passengers."  All  of  these  statements  are  well  sustained  by 
the  numerous  cases  cited  in  the  notes  to  the  passage  quoted. 
See  also  4  R.  C.  L.  1234 ;  Anderson  V.A.C.  L.  R.  Co.,  161  N. 
C.  462,  77  S.  E.  402 ;  Middleton  V.  Whitridge,  213  N.  Y.  499, 
108  N.  E.  192,  Ann.  Cas.  1916  C,  856. 

In  Groom  V.  Chicago,  &c.  Ry.  Co.,  52  Minn.  296,  18  L.  R. 
A.  603,  38  Am.  St.  557,  this  is  said:  "If  a  passenger  be- 
cause of  extreme  youth  or  old  age,  or  any  mental  or  physical 
infirmity  is  unable  to  take  care  of  himself,  he  ought  to  be 
provided  with  an  attendant  to  take  care  of  him;  but  if  the 
company  voluntarily  accepts  a  person  as  a  passenger,  with- 
out an  attendant,  whose  inability  to  care  for  himself  is 
apparent  or  made  known  to  its  servants,  and  renders  special 
care  and  assistance  necessary,  the  company  is  negligent  if 
such  assistance  is  not  afforded.  In  such  case  it  must  exer- 
cise the  degree  of  care  commensurate  with  the  responsi- 
bility which  it  has  thus  voluntarily  assumed,  and  that  care 
must  be  such  as  is  reasonably  necessary  to  insure  the  safety 
cf  the  passenger  in  view  of  his  mental  and  physical  condi- 
tion." 

In  Railway  Company  V.  Sctitmcm,  52  Ohio  St.  558,  49  Am. 
St.  Rep.  745,  it  is  said  with  reference  to  the  duty  which  the 
company  owed  to  a  sick  passenger,  that  it  was  tinder  obli- 
gation to  take  reasonable  care  of  him — such  care  as  was 
reasonably  practicable  with  the  facilities  at  hand,  without 
unreasonable  delay  to  the  train  or  discomfort  to  the  other 
passengers.  Denver  &  P.  R.  Co.  v.  FothcitiQkam,  17  Col. 
411,  68  Pac.  978;  Adams  V.  St.  Louis  &e.  R.  Co.  (Texas), 
137  S.  W.  437;  MitcheU  V.  Des  Moin*3  Ac.  R.  Co.  (Iowa, 
1913),  141  N.  W.  48 ;  St.  Lends,  Ac  &  Co.  v.  Dotty**  (Okla., 
1916),  157  Pac  786. 
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The  circuit  court  fully  recognized  thes«  established  and 
reasonable  doctrines  of  law  and  instructed  the  jury  as  fol- 
lows : 

"1.  If  the  husband  of  the  plaintiff  provided  for  her  re- 
moval from  the  train,  with  her  acquiescence  and  consent, 
and  without  any  request  on  her  or  his  part  to  the  agents  of 
the  company  to  remove  her,  then  the  railroad  company  is 
now  responsible  for  the  acts  of  plaintiff's  husband  or  of 
such  persons  as  he  requested  to  assist  him  in  so  removing 
her. 

"2.  If,  however,  the  baggage  master,  the  agent  of  the 
railway  company,  assisted  in  the  removal  of  plaintiff  from 
the  train  and  failed  to  exercise  all  the  precautions  which  a 
man  of  ordinary  prudence  would  have  exercised  under  like 
circumstances  and  conditions  and  his  act  was  an  efficient 
cause  in  the  injury  to  plaintiff,  then  if  plaintiff  herself  was 
without  fault,  the  railroad  company  is  liable  to  compensate 
her  for  the  injuries  sustained  even  though  the  husband  and 
his  assistants  may  have  also  been  guilty  of  negligence. 

"3.  The  plaintiff  herself  must  not  have  been  guilty  of 
negligence  in  bringing  about  her  own  injury.  If  the  negli- 
gence of  the  plaintiff  contributed  as  an  efficient  cause  to 
her  own  injury  she  cannot  recover  no  matter  how  guilty  of 
negligence  the  agents  of  the  railroad  company  may  have 
been.  The  burden  of  proving  the  contributory  negligence 
of  the  plaintiff  is  on  the  defendant,  unless  such  contributory 
negligence  appears  from  the  evidence  introduced  on  the  part 
of  the  plaintiff  herself,  in  which  case  the  burden  is  on  her 
to  show  that  she  was  not  guilty  of  contributory  negligence. 

"4.  The  burden  of  proof  is  on  the  plaintiff  to  show  by  a 
preponderance  of  affirmative  testimony  that  the  act  of  the 
baggage  master  was  an  efficient  cause  in  bringing-  pbout  t^e 
injury  to  plaintiff,  and  also  to  show  that  such  act  wn*  nn^;- 
gence  ;  that  is,  that  the  said  agent  of  the  company  faiV-i  ^ 
exercise  the  precautions,  which  a  man  of  ordinarv  ^-m-i^  - 
would  have  exercised  under  like  circumstnnrp-  -n^  ^ 
di^'o^.     Tf  fhp  pontiff  has  not  estpblfshp'1  -1  ' -  ^  •  -  — 
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ponderance  of  affirmative  testimony,  you  must  find  a  ver- 
dict for  the  defendant." 

From  these  instructions  it  appears  that  the  court  prop- 
erly referred  to  the  jury  the  question  of  the  negligence  of 
the  baggage  'master,  and  they  found  a  verdict  for  the  de- 
fendant. 

Under  the  circumstances  of  this  case,  it  was  the  duty  of 
the  company  to  render  such  assistance  to  the  plaintiff  as 
appeared  to  be  reasonably  necessary,  and  she  had  the  right 
to  call  upon  its  servants  therefor.  Neither  she  nor  her  hus- 
band, however,  either  made  any  request  for  assistance,  or 
gave  any  of  the  employees  of  the  company,  except  the  bag- 
gage master,  any  opportunity  to  render  such  assistance. 
Indeed,  additional  assistance,  under  the  circumstances,  ap- 
peared to  be  entirely  unnecessary*  for  her  husband,  who  tes- 
tified that  he  had  frequently  lifted  her  into  and  lowered  her 
from  the  train  in  her  chair,  had  already* provided  all  the  aid 
apparently  necessary  and  commenced  the  removal  imme- 
diately upon  the  arrival  of  the  train  at  the  station.  He  took 
charge  of  his  wife,  with  her  acquiescence  and  approval,  be- 
fore the  accident  occurred,  and  neither  he  nor  either  of  his 
two  friends  were  selected  for  the  purpose  by  the  company, 
nor  directed  or  controlled  by  it  at  the  time  of  the  injury. 
The  jury  were  properly  instructed  and  could  not,  under  the 
evidence  adduced,  have  properly  found  any  other  verdict. 

The  petition  also  assigns  as  error  the  overruling  of  some 
obiections  offered  by  the  plaintiff  to  the  reception  of  certain 
testimony  offered  by  the  defendant,  and  to  the  sustaining  of 
other  objections  made  by  the  defendant  to  the  admission  of 
certain  testimony  tendered  by  the  plaintiff.  We  cannot  con- 
sider these  assignments  because  they  are  not  presented  in 
the  record  either  by  bills  of  exceptions  or  by  certificates  of 
exception  provided  for  by  the  act  approved  March  21,  1916 
(Acts  1916f  p.  708).  Even  if  these  objections  had  been 
propeWv  presented  by  the  record,  they  would  not  change 
tb*  result. 

Judgment  affirmed. 
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bank  op  bristol  v.  ashworth. 

(Richmond,  November  22,  1917.) 

t.  Courts  —  Jurisdiction  —  Nonresident  —  Foreign  Corporation, — The 
mere  fact  that  a  defendant  is  a  nonresident  does  not  oust  courts 
of  general  jurisdiction  of  their  jurisdiction  over  them,  if  they  are 
found  and  served  with  process  within  the  territorial  limits  of  such 
court's  jurisdiction.  A  foreign  corporation,  however,  cannot  be 
said  to  be  "found"  within  a  jurisdiction  in  which  it  does  no  busi- 
ness and  has  neither  agent  nor  property;  and  domestic  courts 
havo  no  power  to  render  judgments  against  them  without  volun- 
tary appearance. 

2.  Pleading  and  Practice — Plea  to  Jurisdiction — Record — Motion  to 

-  Strike  Out. — Where  a  defendant  in  due  time  file  its  plea  to  the 
jurisdiction,  which  was  accepted  and  filed  by  the  clerk  at  rules, 
in  the  exercise  of  a  ministerial  and  mandatory  duty,  it  thereby 
became  as  much  a  part  of  the  record  as  the  declaration  in  the 
case,  and  there  was  only  one  method,  under  strict  rules  of  prac- 
tice, by  which  it  could  be  expunged  from  the  record,  namely,  by 
a  motion  to  striko  out. 

3.  Idem — Plead  Filed  by  Clerk — Motion  to  Reject. — If  a  plea  or  any 

other  paper  is  filed  by  the  clerk,  either  in  vacation  or  in  term, 
without  authority  of  law,  the  mere  filing  of  it  does  not  make  it  a 
part  of  the  record,  and  a  motion  may  thereafter  be  made  to  re- 
ject, just  as  if  it  had  never  been  filed;  but  when  the  plea  is  one 
which  the  law  authorizes  and  requires  to  be  filed  at  rules,  it  be- 
comes essentially  a  part  of  the  record,  and  requires  as  much 
certainty  and  positiveness  of  action  to  get  it  out  as  is  required 
to  bring  something  in  which  does  not  regularly  belong  in  it. 

4.  Idem — Relaxation  of  Rules — Technicality. — A  rule  of  practice,  al- 

though highly  technical,  will  not  be  relaxed  merely  to  give  the 
opposing  party  the  benefit  of  another  rule  none  the  less  technical 
especially  when  the  result  will  be  to  defeat  a  substantial  right. 

5.  Idem — Plea  in  Abatement — Better  Writ. — While,  as  a  general  rule, 

a  plea  in  abatement  must  show  a  more  proper  or  sufficient  juris- 
diction in  some  other  court  of  the  State  wherein  the  action  is 
brought,  this  requirement  cannot  avail  where  the  plea  shows  a 
condition  of  facts  under  which  no  court  in  the  State  has  juris- 
diction. 

6.  Idem — Plea  in  Abatement — Appearance  by  Attorney — Corporations 

—Code,  sec.  3269. — A  plea  in  abatement,  which  commences,  "De- 
fendant, Bank  of  Bristol,  Inc.,  for  special  plea  *  *  *  comes 
and  says,"  and  is  signed  "Bank  of  Bristol,  Inc.,  By  A.  B.  Whit- 
eaker,  Attorney,"  complies  with  the  form  expressly  authorized 
by  statute  for  the  commencement  of  all  pleas,  and  with  the  rule 
that  a  corporation  must  appear  by  attorney. 

Error  to  Circuit  Court  of  Washington  county. 

Reversed. 


Jno.  J.  Stuart  and  Pennington  &  Hcmdy,  for  the  plain- 
tiff in  error. 

HutUm  &  Button  and  White,  Penn  &  Penn,  for  the  de- 
fendant in  error. 
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Sims,  J.: 

J.  S.  Ashworth  brought  an  action  of  trover  against  the 
Bank  of  Bristol,  but  did  not  describe  the  defendant  as  a 
corporation.  The  process  was  served  on  the  president  of 
the  bank  in  this  State,  and  there  is  no  complaint  here  that 
the  return  of  the  officer  on  its  face  did  not  show  due  serv- 
ice. The  defendant  appeared  at  the  rules  and  pleaded  to 
the  jurisdiction  of  the  court  on  the  ground  that  the  de- 
fendant was  a  foreign  corporation,  did  no  business  in  this 
State,  had  no  office  or  place  of  business  here,  and  had  no 
agent  in  this  State  upon  whom  process  could  be  legally- 
served.  The  clerk  received  and  filed  the  plea  and  the  plain- 
tiff filed  an  objection,  or  objections,  thereto,  the  character 
and  scope  of  which  do  not  appear  in  the  record.  At  the 
succeeding  term  of  the  court  the  defendant  further  ten- 
dered a  motion  in  writing  to  dismiss  the  case  for  want  of 
jurisdiction  of  the  court,  and  also  tendered  the  affidavit 
of  the  president  of  the  bank  in  support  of  its  motion.  The 
motion  and  affidavit  set  up  substantially  the  same  facts  as 
the  plea.  On  February  9,  1915,  the  court  decided  the 
questions  at  issue  between  the  parties  by  an  order  in  the 
following  words: 

"This  day  came  the  parties  by  their  attorneys,  and 
thereupon  the  defendant,  by  its  attorney,  appeared  speci- 
ally to  object  to  the  jurisdiction  of  this  court,  and  filed  its 
motion  to  dismiss  this  case,  said  motion  supported  by  the 
affidavit  of  J.  H.  McCue,  president  of  defendant,  Bank  of 
Bristol,  to  which  motion  and  affidavit  plaintiff  objected, 
and  the  court  having  maturely  considered  defendant's 
plea  in  abatement,  and  the  plaintiff's  objection  thereto, 
filed  at  rules,  and  said  defendant's  motion  and  affidavit, 
and  plaintiff's  objection  thereto,  made  this  day,  doth  sus- 
tain the  plaintiffs  objection  to  said  plea,  and  doth  reject 
the  same,  and  doth  overrule  defendant's  motion  to  dismiss 
this  case." 

It  will  be  observed  that  no  exception  is  noted  in  the  or- 
der to  this  ruling  of  the  court,  nor  does  the  record  any- 
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where  disclose  any  objection  to  it.  At  a  subsequent  day 
during  the  same  term,  the  defendant  pleaded  not  guilty, 
upon  which  plea  issue  was  joined  and  a  trial  had,  and 
there  was  a  verdict  and  judgment  in  favor  of  the  defen- 
dant in  error. 

No  bills  of  exception  appear  in  the  record,  and  the  only 
errors  assigned  are  the  rejection  of  defendant's  plea  in 
abatement  and  the  overruling  of  its  motion  to  dismiss  the 
ca  e 

The  case  lies  within  very  narrow  limits.  The  plea  pre- 
sented a  good  defense,  if  it  was  in  due  form  and  was  prop- 
erly made  a  part  of  the  record  so  that  it  can  be  inspected. 
The  motion  likewise  presented  a  good  defense,  if  that  de- 
fense could  be  presented  in  that  way,  and  the  ruling  of  the 
court  thereon  was  objected  to  and  such  ruling  and  the  af- 
fidavit filed  with  the  motion  were  properly  made  parts  of 
the  record.  In  other  words,  if  the  record  shows  that  the 
trial  eourt  had  no  jurisdiction  over  the  defendant,  then 
the  judgment  is  plainly  wrong  and  must  be  reversed. 
Riverside  and  Don  River  Cotton  Mills  V.  Menefee,  237  U. 
S.  190,  and  cases  cited. 

The  mere  fact  that  a  defendant  is  a  nonresident  does 
not  oust  courts  of  general  jurisdiction  of  their  jurisdic- 
tion over  them,  if  they  are  found  and  sprvfld  with  pro- 
cess within  the  territorial  limits  of  such  court's  jurisdic- 
tion. A  foreign  corporation,  however,  cannot  he  said  to  be 
"found"  within  a  jurisdiction  in  which  it  does  no  business 
and  has  neither  agent  nor  property;  and  domestic  courts 
have  no  power  to  render  judgments  against  them  without 
voluntary  appearance. 

It  must  be  conceded  that  the  defendant  in  clue  time  filed 
its  plea  to  the  jurisdiction,  and  that  the  same  thereupon 
became  4  part  of  the  record.  It  was  accepted  and  filed  by 
the  clerk  at  rules  in  the  exercise  of  a  ministerial  and  man- 
datory duty,  and  became  thereby  as  much  a  part  of  the 
record  as  the  declaration  in  the  case.  This  being  true, 
there  was  only  one  method,  if  strict  rules  of  practice  are 
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to  control  our  decision,  by  which  it  could  be  expunged 
from  the  record,  and  that  was  by  a  motion  to  strike  out. 
No  such  motion  was,  in  fact,  ever  made,  nor  indeed  any 
motion  at  all  in  regard  thereto.  Some  sort  of  objection, 
we  know  not  what,  evidenced  solely  by  a  bare  reference 
thereto  in  the  order  of  the  court,  was  filed  at  rules,  pre- 
sumably after  the  plea  was  filed,  and  in  sustaining  that  ob- 
jection the  order  did  purport  to  reject  the  plea ;  but  the 
order  must  be  construed  in  the  light  of  the  proceedings 
before  the  court,  and  when  so  construed  it  amounted  mani- 
festly to.no  more  than  holding  that  the  plea  was  not  good, 
and  cannot  be  held  to  have  supplied  the  place  of  the  neces- 
sary motion  to  strike  out.  Even  if  there  had  been  a  formal 
motion  to  reject,  as  there  certainly  was  not,  such  a  motion 
would  have  been  inappropriate  because  the  plea  had  al- 
ready become  a  part  of  the  record.  It  is  quite  true  that  if 
a  plea  or  any  other  paper  is  filed  by  the  clerk,  either  in  va- 
cation or  in  term,  without  authority  of  law,  the  mere  filing 
of  it  does  not  make  it  a  part  of  the  record,  and  a  motion 
may  thereafter  be  made  to  reject,  just  as  if  it  had  never 
been  filed ;  but  when,  as  in  this  case,  the  plea  is  one  which 
the  law  authorizes  and  requires  to  be  filed  at  rules,  it  be- 
comes essentially  a  part  of  the  record,  and  requires  as 
much  certainty  and  positiveness  of  action  to  get  it  out  as  is 
required  to  bring  something  in  which  does  not  regularly 
belong  in  it.  Before  it  was  necessary  for  the  plaintiff  in 
error  to  bring  the  plea  back  into  the  record  by  a  bill  of  ex- 
ceptions, it  was  necessary  for  the  defendant  in  error  to 
take  appropriate  steps  to  strike  it  out,  and  this  was  cer- 
tainly not  done,  unless  we  construe  his  objection  to  the 
plea  as  a  motion  to  strike  out.  To  do  the  latter  would  be 
to  relax  one  rule  of  practice,  highly  technical  it  is  true, 
merely  to  give  the  other  party  the  benefit  of  another  rule 
none  the  less  technical,  and  that  too  to  defeat  a  substan- 
tial right.  We  can  see  no  reason  for  doing  this.  The  de- 
fense here  presented,  though  offered  in  abatement,  is  not, 
we  think,  within  the  reason  for  which  the  law  discourages 
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mere  dilatory  pleas.  The  defense  is  not  merely  dilatory, 
and  does  not  go  merely  to  a  question  of  venue  within  the 
State,  but  is  of  a  much  more  serious  and  far-reaching 
character.  This  latter  proposition  is  universally  recog- 
nized in  the  authorities,  and  is  emphasized  in  the  case  of 
Riverside  &  Dan  River  Cottcm  Mills  v.  Menefee,  237  U.  S. 
190,  59  L.  Ed.  910,  to  which  many  others  of  like  import 
might,  if  necessary,  be  added. 

This  court  is  confronted  with  the  necessity  of  interpret- 
ing the  effect  of  the  lower  court's  action  upon  the  plea  in 
question,  in  the  absence  of  any  motion  at  all  by  the  defend- 
ant in  error,  either  to  strike  out  or  reject.  The  order  must 
be  construed  in  the  light  of  the  proceeding  upon  which  it 
was  based,  and  this  proceeding  was  a  mere  undefined  ob- 
jection. There  was  no  warrant  for  and  no  virtue  in  filing 
the  objection  to  the  plea  at  rules.  The  plea  was  authorita- 
tively and  legally  in  the  record  the  moment  it  was  filed,  and 
the  objection  had  no  more  force  than  if  it  had  been  offered 
for  the  first  time  in  term.  We  think  that  the  order  of  the 
court  amounted  to  nothing  more  than  holding  that  the  plea 
was  bad,  and  that  it  was,  therefore,  clearly  a  judgment 
upon  the  pleadings,  which  required  no  exception  to  be 
stated  in  the  order  and  no  bill  of  exception  to  preserve  thte 
rights  of  the  plaintiff  in  error  thereunder.  4  C.  J.  110 ;  3 
Ency.  PL  &  Pr.  407 ;  Bennett  V.  Union  Cent.  Life  Ins.  Co., 
(111.),  67  N.  E.  971,  973. 

This  conclusion  does  no  violence  to  the  established  rule 
t*iat  a  plea  never  authoritatively  in  the  record,  or  being 
thus  in  is  expressly  stricken  out,  must  be  made  the  subject 
of  &  bill  of  exceptions,  or  an  express  order  of  the  court,  to 
'  make  it  a  part  of  the  record  on  appeal.  We  recognize  the 
authority  of  Frif  v.  Leslie,  87  Va.  269,  and  Leary  v.  Briggs, 
114  Va.  411,  which  may  be  said  to  go  as  far  as  any  Vir- 
ginia cases  in  the  direction  of  the  plaintiffs  contention.  In 
both  of  these  cases  the  pleas  had  been  filed  at  rules  and 
wpre  held  *ot  t^  be  parts  of  the  record,  but  they  had  first 
l-o-^  evT>rpcj^r  ofrjcicen  out  of  it  by  the  trial  court.    Some 
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-prcssions  in  these  cases  might  appear  to  sustain  the 
..ew  pressed  upon  us  in  this  casd  but  in  the  light  of  the 
facts  with  which  they  were  concerned  we  do  not  think 
they  do  so. 

Having  reached  the  conclusion  that  the  plea  in  question 
:s  a  part  of  the  record,  we  may  consider  briefly  the  objec- 
tions thereto.  As  already  pointed  out,,  no  grounds  of  ob- 
jection appear  of  record,  but  in  argument  two  reasons  have 
been  urged  against  the  form  of  the  plea.  The  first  of  these 
is  that  it  fails  to  give  the  plaintiff  a  better  writ  within  this 
State.  There  is  plainly  no  merit  in  this  objection.  "It  is 
true,  as  a  general  rule,  that  a  plea  in  abatement  must  show 
a  rr.ore  proper  or  sufficient  jurisdiction  in  some  other  court 
of  the  State  wherein  the  action  is  brought.  But  this  re- 
quirement cannot  avail  where  the  plea  shows  a  condition 
of  facts  under  which  no  court  in  the  State  has  jurisdic- 
tion." Deatrick  v.  State  Life  Ins.  Co.,  107  Va.  602.  The 
second  objection  is  that  the  plea  is  not  good  in  form  be- 
cause the  defendant  corporation  appeared  in  person  in- 
stead of  by  attorney.  Of  this  we  deem  it  sufficient  to  say 
that  in  our  opinion  the  objection  is  not  well  founded  in 
point  of  fact.  The  commencement  of  the  plea  is,  "Defen- 
dant, Bank  of  Bristol,  Inc.,  for  special  plea  *  *  *  comes  and 
says,  "thus  complying  with  the  form  expressly  authorized 
by  statute  for  the  commencement  of  all  pleas.  Code,  sec. 
3269.  The  signature  of  the  plea  is,  "Bank  of  Bristol,  Inc., 
By  A.  B.  Whiteaker,  Attorney."  This,  we  think,  was  a 
sufficient  compliance  with  the  rule  invoked.  The  plea  be- 
ing good  and  a  part  of  the  record,  we  need  not  discuss  the 
motion  to  dismiss. 

The  judgment  will  be  reversed,  and  this  court  will  enter 
an  order  overruling  the  objection  to  the  plea  and  remand- 
ing the  cause  to  the  circuit  court  for  further  proceedings  to 
be  bad  therein  not  in  conflict  with  the  views  herein  ex- 
pressed. 

Whittle,  P.,  and  Burks,  J.,  dissenting. 

Reversed. 
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WILSON'S  ADMINISTRATRIX  v.  VIRGINIA  PORTLAND 
RAILWAY   COMPANY. 

(Richmond,  November  22,  1917.) 

1.  Master  and  Servant — Negligence — Last  Clear  Chance — Evidence 

— Case  at  Bar. — Where  the  plaintiff's  intestate,  who  was  in  the 
employ  of  the  defendant  railway  company,  was  struck  and  killed 
while  crossing  the  tracks  on  the  yard  of  the  railway  company  by 
a  car  which  was  being  put  on  the  track  by  a  flying  switch :  Held, 
that  the  jury  might  have  found  from  the  evidence,  which  was  in 
irreconcilable  conflict,  that  the  brakeman  on  the  car  being  switched 
saw  decedent  in  timo  to  stop  the  car,  that  decedent's  attitude 
plainly  indicated  that  he  was  unconscious  of  his  danger  and  that 
he  would  be  struck  unless  the  car  was  stopped  before  it  reached 
him,  and  that  the  brakeman's  failure  to  do  what  a  reasonably 
prudent  man  would  have  done  under  the  circumstances  was  the 
proximate  cause  of  the  accident. 

2.  Idem  —  Railroads  —  Fellow-Servants  —  Public  Service. — A  railway 

company  operating  under  a  railroad  charter,  with  engines  pro- 
pelled by  steam,  doing  regularly  the  sort  of  work  which  imparts 
peculiar  hazard  to  the  business  of  railroads,  and  possessing  the 
powers  and  subject  to  the  duties  of  all  other  railroad  companies 
chartered  by  and  operating  in  this  State,  is  within  the  influence 
of  the  statute  abolishing  the  doctrine  of  fellow-servant  as  to  rail- 
road employees. 

Error  to  Circuit  Court  of  Augusta  county. 

Reversed. 


Curry  &  Curry  and  Timberlake  &  Nelson,  for  th€  plain- 
tiff in  error. 

A.  C.  Gordon  and  D.  Lawrence  Grower,  for  the  defendant 
in  error. 

Kelly,  J.: 

William  T.  Wilson  was  struck  and  killed  by  a  moving 
car  on  the  yards  of  the  Virginia  Porland  Railway  Com- 
pany, at  Fordwick,  in  Augusta  county,  Virginia,  and  this 
suit  was  brought  by  his  administratrix  to  recover  damages 
from  the  railway  company  on  account  of  his  death.  A  de- 
murrer to  the  evidence,  interposed  by  the  defendant,  was 
sustained  by  the  trial  court,  and  the  plaintiff  brings  the 
case  here  upon  a  writ  of  error. 

The  evidence,  taken  as  a  whole,  presents  a  sharp  conflict 
upon  the  vital  points,  but  viewing  it,  as  we  must,  most  fa- 
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vorably  for  the  plaintiff,  it  tends  materially  to  establish 
the  following  facts: 

The  defendant  railway  company  was  chartered  by  the 
general  assembly  as  a  railway  corporation  by  a  special  act 
in  1901,  but  is  now  and  has  always  been  operated  ex- 
clusively in  connection  with  another  corporation  called  the 
Virginia  Portland  Cement  Company,  and  for  the  private 
purposes  of  the  latter.  Both  corporations  were  under  one 
common  ownership  and  control.  The  employees  of  each 
were  hired  and  paid  by  the  same  common  authority,  and 
the  accounts  for  their  wages  distributed  upon  the  books  of 
the  cement  company  according  to  the  actual  time  of  serv- 
ice rendered  for  each  by  the  employees. 

Wilson  had  been  working  for  the  cemtent  company  as 
sack-house  foreman  for  some  years.  On  the  day  of  the 
accident  which  resulted  in  his  death,  he  was  directed  to 
*  ake  his  men  from  the  sack-house  and  do  some  work  on  the 
near-by  tracks  and  yard  of  the  railway.  Shortly  after  go- 
ing to  this  work,  he  left  his  place  and  going  north  crossed 
a  track  upon  which  an  engine  was  backing  towards  him 
from  the  east.  His  purpose  in  doing  this  was  to  reach  the 
fireman's  side  of  the  engine  so  that  he  might  hand  the  lat- 
ter some  sort  of  a  church  subscription  paper  which  had  no 
relation  whatever  to  the  work  of  either  corporation.  As 
the  engine  passed  he  handed  this  paper  to  the  fireman  and 
then  almost  immediately  stepped  back  and  took  his  stand 
on  another  track  which  was  north  of  and  about  eight  feet 
from;  the  track  on  which  the  engine  was  moving.  Wilson 
had  not  looked  to  the  east  as  he  stepped  on  the  track  and 
did  not  do  so  at  all  until  just  about  the  moment  he  was 
struck  by  an  empty  flat-car  which,  without  his  knowledge, 
had  just  previously  been  cut  loose  from  the  engine  and 
shunted  into  the  track  on  which  he  was  standing,  by  an 
operation  familiarly  known  as  a  flying  switch.  The  wind 
was  very  high,  and  interfered  to  a  considerable  extent  with 
his  ability  to  hear  the  noise  of  the  approaching  car  and  the 
shouts  of  several  co-employees  who  were  trying  to  warn 
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him.  From  the  moment  he  stepped  on  the  track  until  after 
it  was  too  late  for  him  to  get  out  of  the  way,  he  was  look- 
ing  directly  and  intently  at  the  fireman  to  whom  he  had  de- 
livered the  paper.  This  fireman  was  warning  him  of  his 
danger,  but  he  did  not  seem  to  understand  him,  and  all  the 
witnesses  who  testified  on  the  subject,  several  in  number, 
stated  that  although  he  was  plainly  in  imminent  danger, 
he  was  obviously  wholly  unconscious  of  it  until  it  was  too 
late  for  him  to  save  himself.  It  is  a  fair  inference  from 
the  evidence  that  he  was  looking  for  some  indication  from 
the  fireman  as  to  his  attitude  toward  the  contents  of  the 
paper.  At  any  rate  he  did  not  seem  to  know  the  car  was 
coming  and  it  was  apparent  to  every  observer  that  his  at- 
tention was  intently  fixed  in  another  direction.  He  was, 
however,  thoroughly  familiar  with  the  yard  and  its  opera- 
tion, and  he  knew  that  it  was  a  common  practice  there  to 
mako  flying  switches. 

If  the  evidence  ended  here,  we  would  have  no  difficulty 
whatever  in  sustaining  the  demurrer.  Wilson  was  himself 
plainly  guilty  of  negligence  in  going  and  remaining  upon 
the  track  without  looking  to  his  own  safety;  but  upon  the 
whole  case  we  are  constrained  to  decide  that  his  adminis- 
tratrix is  entitled  to  recover  upon  the  doctrine  of  the  last 
clear  chance. 

There  was  a  man  at  the  brake  on  the  rear  end  of  the 
car,  whose  business  it  was  to  control  its  movement.  He 
was  in  a  position  from  which  he  could  see  Wilson  from  the 
time  the  car  entered  the  switch  leading  to  the  track  upon 
which  the  latter  was  standing.  This  man  admits  that  he 
saw  Wilson  when  the  car  reached  the  frog  of  the  switch. 
The  distance  from  the  frog  to  the  point  of  the  accident  was 
shown  to  be  about  eighty  feet,  and  there  was  evidence  tend- 
ing to  show  that  the  car  could  have  been  stopped  in  less 
than  one-fourth  of  that  distance.  Without  going  into  the 
particulars  of  the  evidence,  which  is  in  irreconcilable  con- 
flict, it  is  sufficient  to  say  that  the  jury  might  have  found, 
by  accepting  that  which  was  favorable  to  the  plaintiff  and 
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rejecting  that  which  was  unfavorable,  that  the  brakeman 
saw  Wilson  in  time  to  stop  the  car,  that  Wilson's  attitude 
plainly  indicated  that  he  was  unconscious  of  his  danger 
and  would  be  struck  unless  the  car  was  stopped  before  it 
reached  him,  and  that  the  brakeman's  failure  to  do  what  a 
reasonably  prudent  man  would  have  done  under  the  cir- 
cumstances was  the  proximate  cause  of  the  accident.  This 
being  true,  the  demurrer  to  the  evidence  ought  to  have 
beer,  overruled. 

We  have  reached  this  conclusion  only  after  the  most 
painstaking  consideration  of  the  record.  The  evidence, 
when  viewed  in  its  entirety,  brings  the  case  very  near  the 
border  line  between  liability  and  non-liability.  There  is 
much  in  it  from  the  standpoint  of  the  defendant  to  make 
the  judgment  appear  a  hardship.  It  may  be  that  if  we 
were  permitted  to  weigh  the  evidence,  we  would  find  for 
the  defendant;  and,  for  that  matter,  it  may  be  that  but 
for  the  demurrer  the  jury  would  have  so  found.  However 
that  may  be,  the  jury  might  have  found  the  facts  to  have 
been  as  above  outlined,  and  upon  such  facts  we  are  unable 
to  differentiate  the  case  in  principle  from  the  long  line  of 
decisions  in  this  State  sustaining  recoveries  under  the  rule 
of  the  last  clear  chance.  This  rule  is  not  based  upon  any 
contractual  relationship,  but  has  its  foundation  in  human- 
ity and  natural  justice.  The  immediate  circumstances  of 
the  accident  in  this  case  transpired  in  a  very  short  space 
of  time,  but,  as  was  said  by  this  court  in  the  Crocker  case, 
117  Va.  327,  341,  10  Va.  App.  314,  "this  is  true  in  most 
cases  of  accidental  injury,  and  lapse  of  time,  provided  it 
is  appreciable,  is  not  usually  material."  The  lapse  of  time 
in  the  instant  case  was,  according  to  plaintiff's  witnesses, 
appreciable,  and  the  evidence  is  not  such  as  to  bring  it 
within  the  influence  of  the  White  case,  117  Va.  340,  10  Va. 
App.  225,  and  the  Shiflett  case,  118  Va.  70,  11  Va.  Ann.  11. 

The  latest  expression  by  this  court  upon  the  doctrine  of 
the  last  clear  chance  is  found  in  Judge  Whittle's  opinion  in 
Kdbler's  Admr.  V.  Southern  Ry.  Co.,  121  Va.  — f  14  Va. 
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App.  46,  92  S.  E.  815,  containing  a  comprehensive  review 
of  the  leading  Virginia  cases  on  the  subject.  The  rule  of 
liability,  as  reiterated  in  the  Kabler  case,  clearly  applies 
to  this  one.  It  is  true  that  in  the  instant  case  there  pro- 
ably  was  not,  as  there  was  in  the  case  cited,  any  duty  of 
prevision  on  the  part  of  ths  defendant,  but  this  fact  is  im- 
material since  it  affirmatively  appears  here  that  the  brake- 
man,  as  the  car  entered  the  switch,  actually  saw  Wilson  in 
a  position  and  under  circumstances  sufficient  to  charge  him 
with  knowledge  that  "the  man  on  the  track  paid  no  heed 
to  his  danger  and  would  take  no  step  to  secure  his  owr 
safety." 

We  have  not  overlooked  the  fact  that  the  brakeman  says 
he  did  all  he  could  to  stop  the  car  after  he  discovered  the 
peril  in  which  Wilson  had  placed  himself;  but,  in  view  of 
the  distance  traversed  by  the  car  before  it  struck  him  as 
well  as  before  it  actually  stopped,  the  rate  of  speed  at 
which  it  was  moving,  the  satisfactory  condition  of  the 
brakes,  and  the  distance  within  which  the  car  could  prob- 
ably have  been  stopped,  to  say  nothing  of  certain  other  dis- 
crediting features  of  his  testimony,  the  jury  would  not 
have  been  bound  to  accept  this  statement.  There  was  evi- 
dence upon  which  the  jury  might  have  found  that  this  man 
saw  Wilson's  peril  when  eighty  feet  from  him,  and  did  not 
begin  to  set  the  brake  until  he  was  within  ten  feet  of  him. 

We  have  carefully  regarded  also  the  contention  that 
there  was  no  sufficient  evidence  to  show  that  the  car  couid 
have  been  stopped  between  the  frog  of  the  switch  and  the 
point  of  the  accident.  The  plaintiff's  testimony  upon  this 
question,  showing  that  the  car  could  have  been  stopped 
within  fifteen,  or  at  most  thirty,  feet,  was  given  by  a  col- 
ored man  who  for  thirteen  years  had  been  the  yard  brake- 
man  for  the  C.  &  0.  Railway  Company  at  Staunton.  He 
\ias  furnished  full  information  as  to  the  size  and  character 
of  the  car,  the  rate  of  speed  at  which  it  was  running,  the 
condition  of  the  brakes  ard  the  grade  of  the  track,  and  his 
testimony  was  based  upon  this  information.     No  objection 
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was  offered  to  his  evidence  upon  any  ground,  and  the  con- 
tention that  it  was  without  probative  value  cannot  be  sus- 
tained. Upon  the  contrary,  such  evidence  is  usual  and  ap- 
propriate for  the  purpose  for  which  it  was  here  introduced. 
Wise  Terminal  Co.  V.  McCormick,  107  Va.  376,  378,  1.  Va. 
App.  442.  Furthermore  the  fireman,  who  was  the  defen- 
dant's witness,  testified  that  if  the  car  was  moving  at  four 
miles  an  hour  (the  speed  indicated  by  some  of  the  wit- 
nesses), it  could  have  been  stopped  within  forty  or  fifty 
feet,  which  was  thirty  or  forty  feet  less  than  it  ran  after 
tho  brakeman  must  have  seen  Wilson's  danger. 

Reliance  is  placed  by  the  defendant  upon  two  statements 
which  certain  witnesses  said  Wilson  made  after  the  acci- 
dent. One  of  these  statements  was  that  "he  didn't  know 
what  had  made  him  so  careless."  This,  of  course,  is  im- 
material. The  theory  upon  which  the  plaintiff  seeks  to  re- 
cover presupposes  the  negligence  of  the  decedent.  The 
other  statement  is  of  more  consequence.  The  fireman,  to 
whom  Wilson  had  given  the  paper,  testified  to  the  follow- 
ing conversation  with  him: 

"Q.  Then"  (just  after  the  accident)  "where  did  you  take 
him?  A.  To  the  doctor's  office.  Q.  Did  you  have  any  con- 
versation with  him?  A.  Yes,  sir.  Q.  Tell  the  conversa- 
tion? A.  The  doctor  walked  out  into  a  drug  room,  and 
I  said,  'Mr.  Wilson,  I  did  all  I  could  to  save  you,  I  motioned 
you  to  get  out  of  the  way,'  and  he  said,  'Yes,  you  motioned 
your  hand  to  get  out  of  the  way,  and  I  don't  know  what  I 
was  thinking  about,  and  I  saw  that  car  coming.'  I  said, 
'Yes,  I  did  all  I  could,'  and  about  that  time  the  doctor  came 
in  and  I  didn't  talk  any  more  to  him." 

The  material  point  in  this  statement  is  that  Wilson  said 
he  saw  the  car  coming.  If  he  saw  the  car  in  time  to  get 
out  of  the  way,  there  could  be  no  recovery  by  his  adminis- 
tratrix, since  the  case  would  then  lack  the  essential  ele- 
ment of  his  unconsciousness  of  the  danger,  and  his  own 
regligence  would  bar  the  recovery.  In  that  event  the  ad- 
ministratrix could  not  do  more  than  make  out  a  case  of 
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concurring  negligence.  His  statement,  however,  does  not 
go  far  enough  to  produce  this  result.  It  does  not  fix  the 
point  or  the  time  at  which  he  saw  the  car.  The  plaintiff 
concedes  that  Wilson  saw  the  car  after  it  was  practically 
on  him,  and  several  of  the  witnesses  state  that  he  never 
looked  in  the  direction  of  the  approaching  car  until  it  was 
too  late  for  him  to  escape.  In  this  state  of  the  evidence, 
\the  jury  would  not  have  necessarily  believed  that  he  meant 
to^^ay  that  he  saw  the  car  in  time  to  get  off.  Indeed,  they 
could  not  have  attached  the  latter  meaning  to  the  statement 
without  disregarding  the  clear  weight  of  the  testimony  of 
those  who  saw  the  accident.  If  the  statement  was  cor- 
rectly understood  and  accurately  repeated  by  the  one  wit- 
ness who  claimed  to  have  heard  it,  we  must  give  it  as  fa- 
vorable interpretation  on  behalf  of  the  plaintiff  as  the  jury 
might  have  given  it,  in  the  light  of  all  the  other  pertinent 
testimony  in  the  case,  and  with  due  regard  for  the  fact 
that  it  was  made  at  a  time  when  the  declarant  had  just 
received  a  fatal  shock  and  injury,  and  was  undergoing  the 
most  intense  physical  suffering. 

But  it  is  urged  that  Wilson  and  the  brakeman  were  fel- 
low servants,  and  that  there  can  be  no  recovery  by  the  plain- 
tiff because  the  defendant  was  not  such  a  "railroad  com- 
pany" as  to  bring  it  within  the  provisions  of  section  162  of 
the  Constitution,  and  section  1294-k  of  the  Code,  abolish- 
ing the  fellow-servant  doctrine.  We  cannot  accede  to  this 
view.  The  defendant  was  operating  under  a  railroad 
charter,  its  engines  were  propelled  by  steam,  it  was  do- 
ing regularly,  and  in  this  very  case,  the  sort  of  work  which 
imparts  peculiar  hazard  to  the  business  of  railroads.  It 
possessed  the  powers  and  was  subject  to  the  duties  of  all 
other  railroad  companies  chartered  by  and  operating  in 
this  State.  So  far  as  the  record  discloses,  it  was  doing  no 
public  business,  but  that  was  a  question  between  it  and  the 
public.  Its  charter  fixed  its  status  as  a  corporation.  (Nor- 
folk County  Water  Co.  V.  Wood,  116  Va.  142,  9  Va.  App. 
142,  and  the  character  of  the  work  it  was    carrying    on 
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brings  it  directly  within  the  purpose  which  the  lawmakers 
had  in  view  when  they  abolished  the  fellow-servant  doo- 
trine  as  to  railroad  employees.  The  case  of  Norfolk  Trac- 
tion Co.  V.  Ellington,  108  Va.  245,  2  Va.  App.  198,  invoked 
and  re  ied  upon  by  the  defendant,  is  sufficient  authority  for 
the  latter  proposition. 

For  the  reasons  above  stated,  the  judgment  complained 
of  must  be  reversed,  and  this  court  will  overrule  the  de- 
murrer to  the  evidence  and  enter  a  judgment  in  favor  of 
the  plaintiff  for  the  amount  of  damages  fixed  by  the  ver- 
dict of  the  jury. 

Prentis  and  Burks,  JJ.,  being  of  opinion  that  under  the 
evi  ence  the  doctrine  of  last  clear  chance  does  not  apply,  dis- 
sent. 

Reversed. 
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CITY  OF  RICHMOND  v.  DREWRY-HUGHES  COMPANY. 
(Richmond,  January  17,  1918.) 

1.  Taxes — Segregation — Intangible    Persomil    Property — Capital    of 

Merchants — Acts,  1915,  p.  119. — The  capital  of  merchants,  which 
is  intangible  personal  property  within  the  meaning  of  the  tax 
laws,  is  by  the  express  terms  of  the  segregation  act  of  1915  ex- 
cepted from  taxation  by  the  State  upon  an  ad  valorem  basis,  and 
is,  therefore,  not  within  the  class  of  intangible  property  segre- 
gated for  State  taxation,  but  is  subject  to  be  taxed  locally  "as 
prescribed  by  law." 

2.  Idem — "As  Prescribed   by  Law." — The   words   "as   prescribed   by 

law,"  used  in  the  tax  segregation  act  of  1915  with  reference  to 
the  capital  of  merchants,  referred  to  something  outside  of  that 
act,  either  already  a  part  of  the  existing  statute  law  or  there- 
after to  be  enacted  into  law  by  competent  authority,  and  statu- 
tory provisions  responding  to  that  expression  are  found  in  sec- 
tions 833-a  and  1043  of  the  Code,  section  46  of  the  tax  bill,  and 
section  69  of  the  charter  of  the  city  of  Richmond  (under  which 
the  tax  here  in  question  was  levied).  The  purpose  of  the  legis- 
lature was  to  leave  merchants'  capital  to  be  taxed  by  localities 
practically  as  it  had  been  prior  to  the  segregation  act. 

3.  Statutes — Construction. — It  is  the  duty  of  courts  in  construing 

statutes  to  harmonize  the  several  cognate  acts  of  the  legislature 
if  this  can  be  done  without  violence  to  their  several  express 
terms. 

4.  Taxes — Classification — Schedule  C,  Tax  Bill — Merchants*  Capital. 

— The  capital  of  merchants  was  not  intended  to  be  embraced 
within  Schedule  C  of  the  Tax  Bill,  but  is  expressly  exempted 
and  excluded  therefrom. 

5.  Statutes — Construction — Practical  Construction  of  Executive  Of- 

ficers.— While  the  rule  of  interpretation  which  permits  the  courts 
to  look  to  the  practical  construction  adopted  by  executive  officers 
is  usually  applied  to  cases  in  which  such  construction  has  con- 
tinued and  been  acquiesced  in  for  a  long  period  of  time,  it  is  not 
to  be  confined  to  such  cases.  The  officers  charged  with  the  duty 
of  carrying  new  laws  into  effect  are  presumed  to  have  familiar- 
ized themselves  with  all  the  considerations  pertinent  to  the  mean- 
ing and  purpose  of  the  new  law,  and  to  have  formed  an  inde- 
pendent, conscientious  and  competent  expert  opinion  thereon. 

6.  TAXES—-Grawt    of   Power — Strictissimi   Juris — Reveal    of   Former 

Law. — The  question  in  this  case  is  not  one  of  an  original  errant 
of  power  to  tax,  to  which  the  rule  of  strictissimi  juris  applies, 
but  is  whether  the  former  law  has  been  repealed  by  implication 
bv  the  segregation  act. 

7.  Idem— Classification — Merchants'     Capital — Constitutional    Law — 

Uniformity — Constitution,  168. — Since  merchants'  capital  is  not 
embraced  in  Schedule  C  of  the  tax  bill,  but  is  properly  and  legally 
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in  a  class  to  itself,  the  segregation  act,  construed  as  so  classifying 
it,  does  not  violate  section  168  of  the  Constitution,  requiring  uni- 
formity of  taxation. 

(City  of  Richmond  V.  Drewry-Hughes  Co.,  13  Va.  App.   176, 
overruled.) 

Error  to  Hustings  Court  of  city  of  Richmond. 

Reversed. 


H.  R.  Pollcvrd,  E.  P.  Buford  and  A.  H.  Light,  for  the 
plaintiff  in  error. 

George  Bryan,  Hill  Montague  and  E.  Warren  Wall,  for 
the  defendants  in  error. 

Kelly,  J.  : 

This  proceeding,  which  involves  the  right  of  the  City 
of  Richmond  to  impose  upon  the  capital  of  merchants  an 
ad  valorem  tax  in  excess  of  thirty  cents  on  the  one  hun- 
dred dollars  of  assessed  valuation,  is  before  us  on  a  re- 
hearing. At  the  former  hearing  we  were  urged  to  render 
a  speedy  decision,  and,  notwithstanding  an  unusual  pres- 
sure of  work  at  that  time,  a  conclusion  was  reached  dur- 
ing the  term  at  which  the  case  was  submitted,  and  an  opin- 
ion was  handed  down  on  the  23rd  day  of  November,  1916, 
affirming  the  judgment  of  the  lower  court  and  holding 
against  the  validity  of  the  tax  in  question.  (13  Va.  App. 
176). 

Within  the  time  prescribed  by  law,  the  City  of  Richmond 
filed  a  petition  for  rehearing,  to  which  were  added  supple- 
mental petitions  from  the  boards  of  supervisors  of  various 
counties  and  from  the  State  Tax  Board  of  Virginia,  these 
latter  petitioners  asking  permission  to  come  into  the  case 
on  the  ground  of  the  serious  and  far-reaching  effect  of  the 
decision  on  local  taxation  throughout  the  State. 

It  is  proper  to  say  that  while  two  members  of  this  court, 
as  at  present  constituted,  did  not  participate  in  the  former 
decision,  this  rehearing  was  granted  by  the  judges  who 
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heard  and  decided  the  case  upon  the  first  argument,  in- 
cluding the  learned  and  honored  author  of  the  former  opin- 
ion, since  retired. 

When  the  cause  came  on  to  be  reheard,  it  was  very  elab- 
orately argued  by  the  same  able  and  distinguished  counsel 
who  appeared  originally  therein,  and  by  others  no  less 
able  and  distinguished  who  subsequently  came  into  it;  and 
upon  a  further  consideration  we  are  of  opinion  that  our 
former  decision  was  erroneous.  The  writer  of  this  opinion 
participated  and  concurred  in  that  decision,  and  assumes 
his  full  share  of  responsibility  for  the  mistake  which  he 
now  believes  was  made. 

At  the  extra  session  of  1915,  the  general  assembly  passed 
what  is  known  as  the  State  Tax  Segregation  Act,  which,  so 
far  as  it  need  be  set  out  in  this  immediate  connection,  pro- 
vides as  follows : 

"*  *  *  all  taxable  intangible  personal  property,  rolling 
stock  of  corporations  operating  railroads  by  steam,  and  ail 
other  classes  of  property  not  hereinbefore  specifically  enu- 
merated in  the  act  be,  and  the  same  are  hereby,  segre- 
gated and  made  subject  to  State  taxation  only;  provided 
that  nothing  herein  contained  shall  prevent  any  city  from 
levying  a  tax  upon  said  segregated  intangible  personal 
property  assessed  to  the  residents  therein  at  a  rate  not  to 
exceed  thirty  cents  upon  the  one  hundred  dollars  of  as- 
sessed valuation  thereof;  *  *  *  except  that  the  capital  of 
merchants  shall  not  be  subject  to  State  taxation  but  may 
be  taxed  locally  as  prescribed  by  law;  and  the  shares  of 
stock  of  banks  *  *  *  which  shares  of  stock  shall  be  taxed  as 
provided  by  law."     (Acts,  1915,  p.  119). 

It  is  conceded  that  the  capital  of  merchants  is  "intangi- 
ble personal  property"  within  the  meaning  of  the  tax  laws. 
By  the  express  terms  of  the  act  quoted  above,  such  capital 
is  excepted  from  taxation  by  the  State  in  the  ordinary  sense 
(that  is,  upon  an  ad  valorem  basis) ,  and  is,  therefore,  not 
within  the  class  of  intangible  property  segregated  for  State 
taxation,  but  is  subject  to  be  taxed  locally  "as  prescribed 
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by  law."  The  ultimate  and  decisive  question,  therefore,  is : 
What  is  meant  by  the  phrase  "as  prescribed  by  law?"  Does 
it  mean  the  prescribed  rate  of  thirty  cents  mentioned  in 
the  segregation  act,  or  does  it  mean  that  the  local  taxation 
of  merchants'  capital  is  to  be  controlled  by  other  statutory 
provisions  outside  of  the  terms  of  that  act?  We  feel  coa- 
strained  to  recede  from  the  opinion  formerly  expressed  on 
this  question  and  to  adopt  the  latter  view. 

The  words  "as  prescribed  by  law"  were  not  apt  and 
natural  words  to  convey  the  idea  that  local  taxation  on 
merchants'  capital  was  to  be  linyted  to  the  rate  fixed  in  the 
act.  This  language,  in  its  inception,  was  a  part  of  a  pro- 
posed new  law,  and  in  its  ordinary,  natural  and  usual  sense 
would  be  understood  to  refer  to  something  outside  of  the 
proposed  law,  either  already  a  part  of  the  existing  statute 
law  or  thereafter  to  be  enacted  into  a  law  by  competent 
authority.  If  the  purpose  of  the  draftsman  had  been  to 
restrict  local  taxation  of  the  capital  of  merchants  to  the 
rate  previously  named  in  that  particular  act,  undoubtedly 
he  would  have  used  the  words  "as  prescribed  by  this  act," 
or  their  equivalent,  instead  of  "as  prescribed  by  law." 

If  this  be  not  true,  then  it  would  follow  that  "shares  of 
stock  of  banks"  could  only  be  taxed  locally  at  the  thirty- 
cent  rate,  for,  as  we  think,  it  cannot  be  plausibly  contend- 
ed that  the  words  "as  prescribed  by  law,"  when  applied 
in  the  act  to  merchants'  capital,  have  any  other  or  different 
meaning  than  the  words  "as  provided  by  law"  when  applied 
therein  to  bank  stock.  The  necessary  result  of  the  decis- 
ion of  this  court  in  Tresnon  v.  Board  of  Supervieors  is  that 
the  local  taxation  of  bank  stock  is  not  controlled  by  the 
terms  of  the  segregation  act. 

Statutory  provisions  outside  of  the  segregation  act,  con- 
templating and  authorizing  a  tax  on  merchants'  capital  at 
such  rate  as  the  county  and  'city  authorities  deem  neces- 
sary and  proper,  and  thus  responding  to  the  expression 
"as  prescribed  by  law,"  are  found  in  section  69  of  the  char- 
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ter  of  the  City  of  Richmond  (under  which  the  tax  here  in 
question  was  levied)  and  in  sections  833-a  and  1043  of  the 
Code  and  section  46  of  the  tax  bill. 

The  purpose  of  the  general  assembly  seems  to  have  been 
to  leave  merchants'  capital  to  be  taxed  by  localities  practi- 
cally as  it  had  been  prior  to  the  passage  of  the  segregation 
act,  and  this  becomes  the  more  apparent  upon  a  considera- 
tion of  the  terms  of  that  act  in  connection  with  the  other 
kindred  provisions  of  the  tax  laws  enacted  at  the  same 
time.  For  example:  The  segregation  act  provides  "that 
nothing  herein  contained  shall  prevent  any  city  from  levy- 
ing a  tax  upon  said  segregated  intangible  personal  prop- 
erty, assessed  to  the  residents  therein  at  a  rate  not  to  ex- 
ceed thirty  cents  upon  the  one  hundred  dollars  of  assessed 
valuation  thereof;  nor  to  prevent  the  board  of  supervisors 
of  any  county  from  levying  a  district  road  tax  on  all  said 
segregated  intangible  personal  property  assessed  to  the 
residents  in  the  magisterial  district  proposed  to  be  taxed 

'  for  district  purposes  to  be  used  exclusively  for  the  con- 
struction and  repair  of  roads  located  within  the  magis- 
terial district  in  which  said  levy  is  laid  at  a  rate  not  to  ex- 
ceed thirty  cents  on  the  one  hundred  dollars  of  assessed 
valuation  thereof."  This  provision,  in  practically  the 
same  language,  was  carried  into  section  9  of  the  act  known 
as  the  Tax  Bill  (Acts,  1915,  page  162).  It  clearly  appears, 
therefore,  that  counties,  in  taxing  the  intangible  personal 
property  segregated  for  State  taxes,  are  limited  not  only 
as  to  rate  but  also  as  to  the  purposes  for  which  the  levy 
is  laid,  namely,  district  road  purposes.  Now,  when  we 
come  to  look  to  section  46  of  the  tax  bill,  which  expressly 
provides  for  a  State  license  tax  upon  the  business  of  mer- 
chants, we  find  a  provision  which  is  wholly  inconsistent 
with  the  one  last  quoted  from  the  segregation  act,  if  the 
latter  act  be  construed  to  limit  the  local  rate  of  taxation 

on  merchants'  capital  to  thirty  cents  on  the  $100.     This 
provision  in  section  46,  so  far  as  it  need  be  quoted  here,  is 

as  follows:     "The  sums  imposed  under  and  by  virtue  of 
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this  section  shall  be  in  lieu  of  all  taxes  for  State  purposes 
on  the  capital  actually  employed  by  merchants,  or  mercan- 
tile firms  or  corporations  in  said  business,  except  the  regis- 
tration fee  and  franchise  tax,  and  except  that  such  mer- 
chants shall  not  be  exempt  from  the  payment  of  county, 
district  and  road  levies  on  the  net  amount  of  capital  on 
hand  on  the  first  day  of  February  of  each  year,  and  may 
be  required  to  pay  the  usual  city,  county,  district  and  road 
or  other  levies  thereon,  motunths  landing  this  act"  (Italics 
added).  If,  therefore,  as  contended  on  behalf  of  the  de- 
fendant in  error,  the  capital  of  merchants  was  embraced 
in  the  intangibles  segregated  for  State  taxation,  then  the 
counties,  while  limited  under  the  segregation  act  to  taxa- 
tion thereof  for  district  road  purposes  only,  would  be  plain- 
ly given  the  further  and  contradictory  right,  nnder  section 
46  of  the  tax  bill,  tolevy  taxes  on  such  capital  for  the  usual 
county,  district  and  other  purposes,  as  well  as  district  road 
purposes.    The  clash  is  obvious  and  inevitable. 

Scarcely  less  troublesome  is  the  question  which  would 
arise  between  the  segregation  act,  as  construed  by  the 
defendant  in  error  and  section  833-a  of  the  Code  as  amend- 
ed and  re-enacted  by  the  act  of  March  17,  1915.  This  sec- 
tion authorizes  the  boards  of  supervisors  to  fix  the  amount 
of  the  county  levies  for  the  current  yea/r,  and  to  levy  on  all 
property  assessed  with  tax,  within  the  county,  and  on  the 
capital  invested,  used  or  employed  in  mercantile  business. 
Undoubtedly  the  legislature  must  have  known,  from  the 
history  of  this  section,  that  the  specific  provision  therein 
with  reference  to  capital  in  the  mercantile  business  was 
expressly  intended  to  place  such  capital  upon  precisely  the 
same  basis  as  all  the  other  property  upon  which  the  coun- 
ties had  the  right  to  impose  a  property  tax  for  the  usual 
county  purposes ;  and  the  retention  of  this  provision  in  the 
section  as  re-enacted  in  1915  can  hardly  be  satisfactorily 
explained  upon  any  other  theory  than  that  the  legislature 
intended  to  make  no  change  in  regard  to  this  class  of  prop- 
erty. 
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The  several  acts  to  which  we  have  adverted,  namely,  the 
segregation  act,  the  amendment  and  re-enactment  of  sec- 
tions 9  and  46  of  the  tax  bill,  and  of  section  833-a  of  the 
Code,  all  single  out  and  make  specific  reference  to  the  capi- 
tal of  merchants,  and  they  were  all  considered  and  passed 
at  the  same  session  and  practically  at  the  same  time.  That 
the  terms  of  the  last  three,  taken  as  a  whole,  are  hopelessly 
in  conflict  with  those  of  the  first-named  act,  i^  perfectly 
manifest  if  we  are  to  hold  that  the  latter  restricts  such 
capital  to  the  thirty-cent  rate.  It  is  idle  to  argue  that  this 
conflict  can  be  reconciled  by  construing  sections  9  and  46 
of  the  tax  bill  and  section  833-a  of  the  Code  to  mean  that 
the  county  authorities  may  do  the  things  therein  contem- 
plated subject  to  the  limitation  as  to  purpose  and  rate  fixed 
in  the  segregation  act.  The  counties  cannot  require  mer-. 
chants  to  pay  on  their  capital  the  usual  county,  district  wad 
road  or  other  levies,  if  they  are  restricted  to  a  rate  of  thirty 
cents  and  to  the  use  thereof  for  district  road  purposes. 

How,  then,  should  we  deal  with  the  conflict  with  which 
we  would  thus  be  confronted?  Plainly  it  is  our  duty,  un- 
der settled  and  familiar  rules  of  construction,  to  harmonize 
these  several  cognate  acts  of  the  legislature  if  this  can  be 
done  without  violence  to  their  several  express  terms. 

"The  rule  that  statutes  in  pari  materia  should  be  con- 
strued together  applies  with  peculiar  force  to  statutes 
passed  at  the  same  session  of  the  legislature;  it  is  to  be 
presumed  that  such  acts  are  imbued  with  the  same  spirit 
and  actuated  by  the  same  policy  and  they  are  to  be  con- 
strued together  as  if  parts  of  the  same  act.  They  should 
be  construed,  if  possible,  so  as  to  harmonize,  and  force  and 
effect  should  be  given  to  the  provisions  of  each."  36  Cyc. 
1151. 

There  is  no  difficulty  in  applying  this  rule  of  construc- 
tion to  the  present  controversy.  It  has  been  the  policy  of 
our  law  for  years  to  impose  a  license  tax  on  merchants  as 
the  exclusive  method  of  State  taxation,  and  to  permit  a 
property  or  ad  valorem  tax  thereon  by  localities.    The  de- 
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cision  by  this  court,  in  1899,  of  the  case  of  Supervisors  v. 
TallaM,  96  Va.  723,  and  the  consequent  amendment  of  sec- 
tion 833,  clause  2,  of  the  Code  (March  2,  1910,  Acts  1899- 
1900,  p.  731),  are  familiar  landmarks  in  the  tax  laws  of  the 
State,  the  former  pointing  out  the  legislative  action  neces- 
sary to  placing  a  local  ad  valorem  tax  on  merchants'  capi- 
tal, and  the  latter  manifesting  the  will  and  purpose  of  the 
legislature  to  authorize  the  tax.     Never  since  the  act  of 
March  2,  1900,  has  there  been  any  indication  of  a  change 
of  this  will  and  purpose,  but  upon  the  contrary  every  sub- 
sequent act  of  the  legislature  which  has  dealt  specifically 
with  the  subject  has  plainly  shown  an  intention  to  pre- 
serve intact  this  feature  of  the  tax  laws.    In  view  of  this 
history,  and  of  the  well  known  difficulties  inherent  in  the 
subject,  it  is  not  surprising  to  find  that  the  general  as- 
sembly, in  launching  a  new  but  tentative  and  partial  segre- 
gation plan  of  taxation,  should  have  refrained  from  dis- 
turbing the  status  of  the  tax  laws  as  to  this  particular 
class  of  property.    A  judicial  construction  in  keeping  with 
this  natural  and  probable  legislative  purpose  will  avoid  the 
conflict  above  pointed  out,  and  will  harmonize  all  the  pro- 
visions of  the  law  enacted  on  the  subject  at  the  extra  ses- 
sion of  1915.    The  effect  will  be  to  take  from  the  general 
class  of  intangible  personal  property  segregated    to    the 
State,  the  capital  of  merchants  and  place  it,  as  heretofore, 
in  a  class  to  itself. 

It  is  earnestly  insisted  on  behalf  of  the  defendants  in  er- 
ror that  their  capital  is  embraced  in  the  classification  of 
"intangible  personal  property"  and  in  the  classification 
and  provisions  of  schedule  C  of  the  tax  bill,  and  that  this 
fact  is  conclusive  in  their  favor.  We  are  of  opinion,  how- 
ever, that  while  such  capital  may,  upon  a  casual  reading, 
appear  to  be  included  in  that  classification,  yet  when  sec- 
tions 8  and  9  of  the  schedule  are  read  in  feonnection  with 
other  provisions  of  the  tax  laws,  particularly  the  segrega- 
tion act  itself  and  section  46  of  the  tax  bill,  it  is  clear  that 
the  capital  of  merchants  was  not  intended  to  be  embraced 
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within  this  classification,  but  that  the  same  is  expressly  ex- 
cepted and  excluded  therefrom.  Section  9,  as  amended, 
provides  that  taxes  on  intangible  personal  property  shall 
be  as  follows:  "On  all  property  embraced  in  classes  1,  2, 
3,  4,  5  and  7  of  this  schedule,  there  shall  be  a  tax  of  sixty- 
five  cents  on  every  one  hundred  dollars  of  the  assessed  value 
thereof,  which  shall  be  paid  into  the  State  treasury  and  ap- 
plied to  the  payment  of  the  expenses  of  the  government. 
And  any  city  in  this  State  may  levy  a  tax  on  such  property 
assessed  to  residents  therein,  at  a  rate  not  to  exceed  thirty 
cents  on  the  one  hundred  dollars  of  assessed  valuation 
thereof;  and  the  board  of  supervisors  may  levy  a  district 
road  tax  on  such  property,"  etc.  We  think  that  the  lan- 
guage, "such  property  assessed  to  residents  therein,"  used 
in  the  act  to  designate  the  property  as  to  which  cities  and 
counties  are  restricted  to  the  thirty-cent  rate,  means  prop* 
erty  assessed  for  State  taxation.  There  is  not,  as  we  under- 
stand, any  contention  that  merchants'  capital,  by  virtue  of 
the  terms  of  schedule  C,  may  be  taxed  by  the  State  'upon  an 
ad  valorem  basis.  This  result  is  absolutely  precluded  by 
the  terms  of  the  segregation  act  and  of  section  46  cf  the 
tax  bill.  And  yet,  if  we  were  to  hold  that  the  capital  of 
merchants  is  in  terms  included  in  the  classification  of  the 
schedule,  and  is,  therefore,  subject  to  the  restricted  local 
rate,  it  would  inevitably  follow  that  such  capital  is  like- 
wise subject  to  the  rate  therein  specified  of  sixty-five  cents 
for  State  purposes,  *  because  there  is  nothing  in  the  lan- 
guage of  sections  8  and  9  of  the  tax  bill  to  warrant  an 
argument  that  such  capital  was  intended  to  be  embraced 
in  the  classification  for  the  purpose  of  local  taxation  and 
not  for  the  purpose  of  State  taxation. 

The  conclusion  that  merchants'  capital  was  not  intended 
to  be  embraced  in  schedule  C  is  fortified  by  the. further  con- 
sideration that  such  capital,  notwithstanding  the  use  of 
practically  the  same  language  which  is  now  claimed  to  in- 
clude it,  has  never  been  treated  as  embraced  therein  since 
the  tax  bill  was  first  framed  by  the  act  of  April  16,  1903 
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(Acts  1902-3-4,  pp.  155,  158).  If  this  class  of  property  is 
included  in  the  expression  "all  personal  property  embraced 
in  this  schedule,"  under  the  act  as  amended  March  17,  1915, 
(Acts  1915,  p.  160),  it  has  been  so  included  ever  since  the 
passage  of  the  original  act,  and,  therefore,  always,  form- 
erly and  now,  it  has  remained,  under  the  terms  of  section 
9,  subject  to  a  property  tax  by  the  State.  It  has  not  been 
so  construed,  but  upon  the  contrary,  ever  since  the  passage 
of  the  tax  bill,  the  State  has  continued  its  long  previously 
established  practice  and  policy  of  taxing  merchants  by  a 
license  tax,  based  not  on  capital  but  on  purchases,  thus 
carrying  into  practical  effect  the  very  construction  which 
we  think  necessarily  results  from  a  synthetic  view  of  the 
terms  of  the  several  statutes  enacted  upon  the  subject  by 
the  general  assembly  in  1915  and  now  under  consideration. 
We  think  the  foregoing  conclusions  necessarily  flow  from 
an  independent  view  of  the  statutes  germane  to  the  inquiry, 
but  if  it  be  conceded  that  the  question  is  a  doubtful  one, 
then  wev  should  give  due  weight  to  the  interpretation  placed 
upon  these  statutes  by  that  branch  of  the  executive  depart- 
ment of  the  State  which  is  specially  charged  with  the  duty 
of  construing  and  effectuating  their  provisions.  It  appears 
that  the  construction  we  have  adopted  is  in  accord  with 
that  which  has  been,  acted  upon  by  the  State  Tax  Board, 
composed  of  the  Governor,  the  Auditor  of  Public  Accounts 
and  the  Chairman  of  the  State  Corporation  Commission. 
Under  advice  from  that  board,  more  than  three-fourths  of 
the  counties  of  the  State  have  applied  a  similar  construc- 
tion. It  is  true  that  the  rule  of  interpretation  which  per- 
mits the  courts  to  look  to  the  practical  construction  adopted 
by  executive  officers  is  usually  applied  to  cases  in  which 
such  construction  has  continued  and  been  acquiesced  in 
for  a  long  period  of  time ;  but  it  is  not  to  be  confined  to  such 
cases.  One  reason  for  the  r'ule  is  that  the  officers  charged 
with  the  duty  of  carrying  new  laws  into  effect  are  pre- 
sumed to  have  familiarized  themselves  with  all  the  con- 
siderations pertinent  to  the  meaning  and  purpose  of  the  new 
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law,  and  to  have  formed  an  independent,  conscientious  and 
competent  expert  opinion  thereon.  The  segregation  plan 
was  adopted  in  pursuance  of  a  special  provision  in  our 
State  Constitution,  and  the  following  quotation  from  Judge 
Cooley  is  in  point: 

"Great  deference  has  been  paid  in  all  cases  to  the  action 
of  the  executive  department,  where  its  officers  have  been 
called  upon,  under  the  responsibilities  of  their  official  oaths, 
to  inaugurate  a  new  system,  and  where  it  is  to  be  presumed 
they  have  carefully  and  conscientiously  weighed  all  consid- 
erations, and  endeavored  to  keep  within  the  letter  and  spirit 
of  the  Constitution.  If  the  question  involved  is  really  one 
of  doubt,  the  force  of  their  judgment,  especially  in  view  of 
the  injurious  consequences  that  may  result  from  disre- 
garding it,  is  fairly  entitled  to  turn  the  scale  in  the  judicial 
mind."  Cooley's  Constitutional  Limitations  (7th  Ed.)  p. 
104. 

It  is  contended,  and  it  is  undoubtedly  true  as  a  general 
proposition,  that  taxes  must  be  plainly  authorized  before 
they  can  be  collected;  but  this  rule  does  not  go  to  the  ex- 
tent of  cutting  off  and  shutting  out  all  the  lights  that  may 
be  reasonably  brought  to  bear  in  determining  the  intention 
of  the  law-making  power.    Cooley  on  Taxation,  p.  454. 

Moreover,  it  is  to  be  remembered  that  the  question  be- 
fore us  is  not  one  of  an  original  grant  of  power  to  tax,  to 
which  the  rule  of  strictissimi  juris  applies.  It  is  unques- 
tioned that  the  power  to  levy  the  tax  complained  of  in  this 
case  was  expressly  given  by  statute  and  had  been  exercised 
for  many  years.  The  real  question,  at  last,  is  whether  the 
former  law  has  been  repealed  by  implication  by  the  segre- 
gation act,  for  it  certainly  has  not  been  repealed  thereby 
in  express  terms.  Repeals  by  implication  are  not  favored. 
As  is  said  in  Cooley  on  Taxation,  p.  502 :  "But  there  is  al- 
ways a  presumption  more  or  less  strong,  according  to  cir- 
cumstances, that  a  statute  is  not  intended  to  repeal  a  prior 
statute  on  the  same  subject,  unless  it  does  so  in  express 
terms.  *  *  *  In  the  case  of  grants  of  power  to  tax — or  indeed 
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for  other  purposes — to  municipal  bodies,  the  presumption 
that  it  was  not  intended  to  modify  or  repeal  them  by  subse- 
quent general  legislation  is  so  strong  as  to  be  almost  con- 
clusive. It  is  not  usual  to  modify  or  take  away  special 
powers  by  general  laws;  and  if  it  is  intended  to  do  so  in 
any  particular  case,  it  is  reasonable  to  suppose  the  legisla- 
ture would  do  so  in  unequivocal  language."  To  the  same 
effect  see  Tresnon  v.  Board  of  Super-visors,  supra. 

It  remains  to  consider  the  further  very  earnest  and  very 
admirably  presented  contention  of  counsel  for  the  defen- 
dant in  error,  that  if  the  construction  of  the  segregation 
act  which  we  have  adopted  is  correct,  then  the  act  itself 
is  unconstitutional  because  it  violates  section  168  of  the 
Virginia  Constitution,  which  requires  that  all  taxes  "shall 
be  uniform  upon  the  same  class  of  subjects  within  the  ter- 
ritorial limits  of  the  authority  levying  the  tax,  and  shall 
be  levied  and  collected  Under  general  laws."  This  conten- 
tion is  necessarily  disposed  of  by  the  treatment  which  we 
have  applied  to  the  terms  of  sections  8  and  9  of  schedule  C. 
We  hold  that  merchants'  capital  is  not  embraced  in  the 
classification  of  that  schedule,  but  remains  where  it  has 
practically  always  been,  in  a  class  to  itself,  subject  to  a  li- 
cense tax  only  by  the  State  but  liable  to  a  local  property 
tax ;  and  that  the  propriety  and  legality  of  such  a  classifica- 
tion has  been  too  long  recognized  in  this  State  to  admit  of 
serious  question,  and  is,  moreover,  now  plainly  authorized 
by  section  169  of  the  Constitution. 

There  can  be  no  question  about  the  power  to  tax  different 
classes  of  intangible  property  at  different  rates.  A  con- 
trary holding  would  strike  a  fatal  blow  to  the  entire  plan 
of  taxation  as  established  by  the  General  Assembly  in  1915 
(see  section  9  of  the  tax  bill) ;  and  would,  furthermore,  be 
contrary  t$  the  settled  law  on  the  subject.  Judson  on  Taxa- 
tion, sec.  441;  37  Cyc.  746;  Bradley  v.  City  of  Richmond, 
110  Va.  521,  524,  3  Va.  App.  877,  and  cases  cited. 

Upon  the  cross-error  assigned,  we  find  no  reason  to  in- 
terfere with  the  decision  of  the  lower   court   as   to   the 
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amount  of  captial  upon  which  the  assessment  was  made; 
but  we  are  further  of  opinion  that  the  relief  sought  by  the 
defendant  in  error  should  have  been  denied  in  all  respects, 
and  this  court  will  so  order. 

Reversed. 


CITY  OF  RICHMOND  v.  O.  H.  BERRY  &  COMPANY. 

(Richmond,  January  17,  1918,) 
See  syllabus  in  City  of  Richmond  v.  Drewry-Hughes  Co.,  ante. 

Error  to  Hustings  Court  of  city  of  Richmond. 

Reversed. 

H.  R.  Pollard  and  E.  P.  Buford,  for  the  plaintiff  in  error. 
H.  C.  Riely,  Hunsdon  Cary  and  E.  Warren  Wall,  for  the 
defendants  in  error. 

Kelly,  J.: 

This  case  involves  exactly  the  same  question  as  the  case 
of  City  of  Richmond  V.  Drewry-Hughes  Company,  in  which 
an  opinion  is  handed  down  to-day.  The  judgment  com- 
plained of  is  accordingly  reversed. 

Reversed. 


ABRAHAMS  v.  BALL  ET  ALS. 

(Richmond,  January  2  b,  1918.) 

1.  Trusts — Deeds — Substitution  of  Trustee — Jurisdiction  of  Motion—* 
Recordation — Code,  Sees.  2465,  3419. — Under  section  3419  of  the 
Code,  providing  for  the  appointment  of  a  substitute  trustee  in 
the  place  of  the  trustee  named  in  a  deed,  the  corporation  court  of 
the  city  in  which  tho  real  estate  was  located  at  the  time  the  cause 
of  action  arose  and  in  which  the  deed  has  been  recorded,  has 
jurisdiction  of  th»  motion  in  so  far  as  such  jurisdiction  depends 
upon  the  place  of  recordation  of  the  deed  of  trust.  The  fact  that 
the  deed  was  first  recorded,  before  the  incorporation  of  the  city, 
in  the  county  where  the  rpa]  estate  was  located,  and  that  it  was 
not  vressnru  to  >-opo-H  it  t«  ^~  ri*-*?  ^n^eauently  formed,  did 
rot/  affect  the  right  to  record  it  there  under  section  2465  of  the 
Code. 
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2.  Idem — Deeds — Substitution  of  Trustee — Notice  to  Original  Trus- 

tee— Code,  Sec.  3419. — The  original  trustee  in  a  deed  of  trust  to 
secure  the  payment  of  a  debt,  in  which  default  has  been  made, 
is  interested  in  the  execution  of  the  trust,  and  the  statute  requires 
notice  to  him  of  a  motion  to  appoint  a  substitute  trustee. 

3.  Idem — Notice  to  Subsequent  Purchaser. — A  subsequent  purchaser 

of  a  half  interest  in  property  embraced  in  a  deed  of  trust  is  in- 
terested in  like  manner  as  the  grantor  in  the  trust  deed,  and 
must  be  given  notice  of  a  proceeding  by  motion  to  appoint  a  sub- 
stitute trustee  as  a  condition  precedent  to  the  jurisdiction  of  the 
court. 

Error  to  Corporation  Court  of  city  of  Hopewell. 

Reversed. 


Win.  McK.  Woodhouse,  for  the  plaintiff  in  error. 
Morris  &  Williams,  Smith  &  Gordon  and  Jas.  F.  Minor 
for  the  defendants  in  error. 

This  case  involves  the  validity  of  a  proceeding  by  motion 
in  the  Corporation  Court  of  the  City  of  Hopewell  under 
section  3419  of  the  Code  of  Virginia,  substituting  a  trustee 
in  a  certain  deed  of  trust  which  was  recorded  in  such  city 
in  the  clerk's  office  of  such  court  at  the  time  that  the  pro- 
ceeding was  instituted  and  the  order  complained  of  was 
entered,  on  the  grounds  that  the  original  trustee  had  re- 
moved beyond  the  limits  of  this  State  and  had  declined  to 
accept  the  trust  and  .act  thereunder. 

The  Facts. 

The  following  are  the  material  facts  in  the  case : 
When  the  deed  of  trust  set  out  in  the  appellees'  notice 
was  executed,  the  land  conveyed  thereby  was  wholly  with- 
in the  county  of  Prince  George,  and  the  deed  of  trust  was 
duly  admitted  to  record  in  the  clerk's  office  of  the  Circuit 
Court  of  Prince  George  county  on  the  10th  day  of  March, 
1916.  On  the  1st  day  of  July,  1916,  the  City  of  Hopewell 
was  incorporated  by  act  of  the  general  assembly  of  Vir- 
ginia (Acts,  1916,  p.  89),  and  the  land  conveyed  by  said 
deed  of  trust  was  incorporated  by  said  act  as  a  part  of  the 
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City  of  Popewell.  On  the  16th  day  of  September,  1916, 
the  said  deed  of  trust  was  recorded  in  the  clerk's  office  of 
the  Corporation  Court  of  the  City  of  Hopewell.  When  the 
notes  secured  by  the  said  deed  of  trust  became  due,  the 
said  J.  G.  Brown,  trustee,  who  had  been  a  practicing  at- 
torney in  Hopewell,  was  not  in  the  city.  Through  the  at- 
torneys for  the  holders  of  said  notes,  efforts  were  made  to 
ascertain  his  whereabouts  (which  need  not  be  set  forth 
here) ,  with  the  result  that  he  could  not  be  found,  so  that 
he  was  not  called  upon  to  act  and  did  not  act  as  trustee,  nor 
do  anything  even  in  part  performance  of  any  duty  as  trus- 
tee under  the  deed  of  trust. 

The  trust  deed  was  in  the  ordinary  and  usual  form  of  a 
deed  x>f  trust  securing  the  payment  of  certain  notes,  with 
power  in  the  trustee  to  sell  the  property  conveyed,  etc., 
etc.,  upon  request  of  the  note  holders,  should  default  be 
made  in  the  payment  of  such  notes  at  maturity. 

After  the  said  deed  of  trust  was  given,  the  grantor  there- 
in, Fannie  Abrahams,  the  appellant,  conveyed  a  one-half 
interest  in  the  land  conveyed  by  said  deed  of  trust  to  one 
Mollie  Salsbury,  subject  to  said  deed  of  trust,  and  such 
deed  was  admitted  to  record  in  the  clerk's  office  of  the  Cir- 
cuit Court  of  Prince  George  county. 

The  motion  to  substitute  the  trustee,  as  aforesaid,  was 
made  by  appellees,  the  note  holders,  the  payment  of  whose 
debts  were  secured  by  said  deed  of  trust. 

Legal  notice  of  the  motion  was  given  by  said  creditors 
to  the  grantor  in  said  deed  of  trust,  the  said  appellant,  who 
appeared  and  defended  the  motion. 

So  far  as  appears  from  the  record  in  this  case,  no  notice 
of  the  motion  was  given  to  Mollie  Salsbury  (the  said  gran- 
tee from  appellant,  subsequent  to  said  deed  of  trust,  by 
deed  duly  recorded  before  said  proceeding  was  instituted, 
as  aforesaid),  nor  was  any  legal  notice  given  to  the  orig- 
inal trustee  in  said  deed  of  trust. 

The  order  complained  of,  so  far  as  material,  is  as  follows  : 
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VThis  day  carre  the  plaintiffs,  by  counsel,  and  moved  the 
court  to  appoint  Chas.  T.  Morris,  of  the  City  of  Hopewell, 
Va.,  as  trustee  in  the  place  and  stead  of  J.  G.  Brown,  who 
has  removed  beyond  the  limits  of  this  State,  and  has  de- 
clined to  act  under  the  hereinafter  mentioned  deed  of  trust, 
who  was  trustee  in  a  certain  deed  of  trust  from  Fannie 
Abrahams,  dated  the  9th  day  of  March,  1916,  and  recorded 
in  the  clerk's  office  of  this  court,  in  Deed  Book  1,  page  402. 
And  this  day  came  also  the  said  Fannie  Abrahams,  by 
counsel.  On  consideration  whereof,  it  appearing  to  the 
court  that  the  parties  hereto  are  the  only  persons  interested 
in  the  execution  of  the  trust  of  the  aforesaid  deed,  and  that 
the  said  J.  G.  Brown,  the  sole  trustee  in  said  deed,  has  re- 
moved beyond  the  limits  of  this  State  and  has  declined  to 
act  under  said  deed  of  trust,  and  that  reasonable  notice  of 
this  motion  has  been  given  to  each  of  the  parties  hereto, 
except  the  plaintiffs,  the  court  doth  adjudge,  order  and  de- 
cree that  the  said  Chas.  T.  Morris  be,  and  he  is  hereby  ap- 
pointed and  substituted  as  trustee  in  the  said  deed  of  trust 
hereinbefore  mentioned,  in  the  place  and  stead  of  the  said 
J.  G.  Brown,  to  act  thereunder,  and  in  accordance  with  the 
terms  thereof,  and  with  all  the  powers,  rights  and  privi- 
leges, and  liable  to  all  the  duties  and  obligations  of  trus- 
tee as  conferred  or  imposed  by  said  deed  of  trust." 

Sims,  J.,  having  made  the  foregoing  statement,  delivered 
the  following  opinion  of  the  court. 

The  following  questions  raised  by  the  assignments  of 
error  in  the  case  will  be  passed  upon  in  their  order  as 
stated  below: 

1.  Did  the  Corporation  Court  of  Hopewell  have  juris- 
diction of  the  subject-matter — namely,  the  proceeding  un- 
der section  3419  of  the  Code  of  Virginia  by  motion  to  sub- 
stitute a  trustee  in  the  deed  of  trust  involved  in  this  case, 
in  so  far  as  such  jurisdiction  is  dependent  upon  the  place 
of  recordation  of  the  deed  of  trust? 

The  decision  of  this  question  depends  upon  the  proper 
construction  of  the  statute  referred  to  therein. 
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Section  3419  of  the  Code  of  Virginia  (Pollard's  Code, 
1904),  so  far  as  material,  is  as  follows: 

"When  a  trustee  in  a  will,  deed  or  other  writing  *  *  * 
removes  beyond  the  limits  of  this  State,  or  declines  to  ac- 
cept the  trust,  or  when,  having  accepted,  he  resigns  the 
same,  as  he  may  be  allowed  to  do,  the  circuit  court  of  the 
county  or  *  *  *  corporation  *  *  *  court  of  the  corporation, 
in  which  such  will  was  admitted  to  probate,  or  such  deed 
or  other  writing  is,  or  might  have  been  recorded,  may,  on 
motion  of  any  person  interested,  appoint  a  trustee  or  trus- 
tees in  the  place  of  the  trustee  named  in  such  instrument. 
A  motion  under  this  section  shall  be  after  reasonable  no- 
tice to  all  parties  interested  in  the  execution  of  the  trust 
other  than  the  plaintiff  in  such  motion.  *  *  *" 

It  will  be  observed  from  the  language  of  the  statute  that 
if  the  deed  in  evidence  was  or  miaht  have  been  recorded 
in  the  clerk's  office  of  the  Corporation  Court  of  the  city 
of  Hopewell  at  the  time  the  proceeding  in  question  was  in- 
stituted, then  in  so  far  as  the  place  of  recordation  of  the 
deed  affects  the  question,  the  Corporation  Court  of  the  city 
of  Hopewell  had  jurisdiction  of  the  subject  matter  in  the 
instant  case. 

At  the  time  of  the  first  recordation  of  the  deed,  it  was 
properly  recorded  in  the  county  of  Prince  George,  the  city 
of  Hopewell  not  then  being  in  existence.  And  it  was  not 
necessary  for  the  deed  to  have  been  recorded  in  the  clerk's 
office  of  the  Corporation  Court  of  the  city  of  Hopewell, 
when  or  after  that  city  was  incorporated,  in  order  to  give 
notice  thereof  to  subsequent  purchasers  and  creditors  un- 
der the  registry  statute  (sec.  2465,  Code  of  Va.),  although 
the  real  estate  conveyed  by  the  deed  was  located  in  the  ter- 
ritory included  in  the  boundaries  of  said  city,  which  was 
formed  out  of  a  portion  of  Prince  George  county.  There 
is  no  controversy  before  us  as  to  this  well  settled  proposi- 
tion. But  it  is  contended  for  appellant  that,  the  deed  hav- 
ing been  once  recorded  in  Prince  George  county  it  was 
properly  and  fully  recorded  under  section  2500  of  Code  of 
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Va.,  and  also  under  said  section  2465;  that  such  recorda- 
tion gave  the  Circuit  Court  of  Prince  George  county  juris- 
diction of  the  subject  matter  in  question,  and  that  although 
the  deed  was  recorded  in  the  clerk's  office  of  the  City  ot 
Hopewell  after  the  formation  of  that  city  and  before  the 
proceeding  in  question  was  instituted,  such  subsequent  re- 
cordation of  the  deed  could  not  take  away  the  jurisdiction 
aforesaid  of  the  Circuit  Court  of  Prince  George  county; 
and,  hence,  in  contemplation  of  law,  the  deed  was  not  and 
could  not  have  been  recorded,  as  it  purports  to  have  been, 
the  second  time. 

It  seems  to  us  that  the  position  taken  for  appellant  on 
the  question  under  consideration  is  untenable.  In  taking 
this  position  the  question  of  the  jurisdiction  of  the  corpo- 
ration court  is  approached  from  the  wrong  point  of  time, 
and  also  assumes  that  because  it  was  not  m\ecessary  for  the 
deed  to  have  been  recorded  in  the  city  of  Hopewell,  as 
aforesaid,  that  it  could  not  have  been  so  recorded  as  to  give 
notice  thereof  to  subsequent  creditors  and  purchasers  un- 
der section  2465  aforesaid.  No  court  had  any  jurisdiction 
of  the  subject  matter  of  the  instant  case  until  the  cause  of 
action  thereof  arose,  which  was  not  until  after  the  city 
of  Hopewell  was  formed.  At  that  time  the  deed  was  in 
fact  recorded  in  such  city  as  aforesaid.  The  real  estate 
conveyed  by  the  deed  was  located  in  such  city  as  above 
stated.  Therefore,  under  section  2465  aforesaid,  the  latter 
recordation  in  itself  gave  notice  of  the  deed  to  subsequent 
purchasers  and  creditors  irrespective  of  its  prior  recorda- 
tion elsewhere.  It  was  the  place  where  its  recordation 
would  be  least  likely  to  be  overlooked  in  any  examination 
of  the  title  to  the  real  estate  conveyed  by  the  deed.  Thus 
possible  subsequent  litigation  growing  out  of  any  question 
of  notice  of  such  deed  being  had  by  subsequent  purchasers 
and  creditors  was  best  likely  to  be  avoided.  This  motive 
might  have  induced  the  second  recordation  of  the  deed,  and 
very  properly  so,  we  think. 
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The  position  of  counsel  for  appellant  on  this  subject  is, 
in  effect,  that  the  registry  statutes  of  Virginia  authorize 
one  recordation  of  a  deed  and  no  more,  and  hence  that  a 
second  recordation  thereof  is  a  nullity  and  is  of  no  force  or 
effect.  The  contrary  was  held  in  Stinson  V.  Doolittle,  50 
Fed.  12,  15,  construing  the  effect  of  the  registry  statutes 
of  Minnesota,  which  are  similar  to  those  of  Virginia. 

We  know  of  no  rule  of  law,  statutory  or  otherwise,  which 
prevents  the  valid  subsequent  recordation  in  other  coun- 
ties or  cities  of  a  deed  once  recorded  in  a  given  county  or 
city.  The  circumstances  that  the  other  county  or  city  is 
subsequently  formed  out  of  a  portion  of  the  county  in  which 
the  deed  was  first  recorded,  and  that  it  is  not  necessary  to 
record  the  deed  a  second  time  in  such  other  county  or  city, 
are  immaterial.  The  original  deed  may  be  recorded  in  any 
county  or  city  wherein  the  property  embraced  in  the  deed 
or  any  part  thereof  is  located,  and  it  will  give  the  construc- 
tive notice  provided  for  by  said  section  2465.  It  is  only 
when  the  original  deed  has  been  lost  or  mislaid  that  a  cer- 
tified copy  thereof  has  to  be  used  for  the  recordation  there- 
of in  another  county  or  city.  (Sec.  2506,  Code  of  Va.). 
We  are,  therefore,  of  opinion  that  the  deed  in  question 
"might  have  been  recorded"  in  the  Corporation  Court  of  the 
city  of  Hopewell  in  contemplation  of  law,  as  it  was  in  fact 
recorded ;  and  that  being  so  recorded  at  the  time  the  pro- 
ceeding in  the  instant  case  was  instituted,  the  corporation  t 
court  aforesaid  had  jurisdiction  of  the  subject-matter  of 
the  proceeding,  in  so  far  as  such  jurisdiction  depends  upon 
the  place  of  recordation  of  the  deed  of  trust. 

2.  Was  the  original  trustee  in  the  deed  of  trust  involved 
in  the  instant  case  "interested  in  the  execution  of  the 
trust,"  and  so  a  necessary  party  to  the  proceeding  to  sub- 
stitute a  trustee  under  the  statute,  section  3419  aforesaid? 

We  are  not  cited  to  any  authority  on  this  question  by 
counsel  for  appellant,  except  an  editorial  in  11  Va.Law  Reg., 
1035.  This  editorial  cites  no  authorities,  but  expresses  a 
decided  inclination  to  the  opinion  that  a  trustee  in  an  or- 
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dinary  deed  of  trust  is  not  interested  in  the  execution  of 
the  trust  and  need  not  be  made  a  party  to  or  be  given  no- 
tice of  the  proceeding  to  substitute  a  trustee  under  the 
statute. 

We  have  found  no  authority  holding  that,  under  a  stat- 
ute such  as  ours,  the  trustee  named  in  a  deed  of  trust  of 
the  ordinary  form,  securing  the  payment  of  debts,  must  be 
notified  in  a  proceeding  to  substitute  a  trustee. 

The  authorities  on  this  subject  referred  to  by  39  Cyc. 
288  and  also  by  1  Perry  on  Trusts  and  Trustees,  sec.  282 
and  note,  have  been  examined  and  no  case  has  been  found 
which  holds  that  the  trustee  must  be  notified  in  a  proceed- 
ing to  substitute  a  trustee,  except  where  there  is  a  statute 
expressly  requiring  such  notice,  or  where  the  trustee  has 
undertaken  and  partly  performed  the  trust. 

The  rule  in  chancery  of  the  High  Court  of  Justice  of 
England  is  that  trustees  under  a  will  who  have  not  ac- 
cepted or  acted  in  performance  of  the  trust  have  no  in- 
terest in  the  execution  of  the  trust  and  need  not  be  notified 
in  a  proceeding  before  the  court  by  parties  in  interest  to 
have  the  court  appoint  substituted  trustees.  In  re  Martin 
Pye's  Trusts,  42  L.  T.  Rep.  247 ;  In  re  Bigncdd's  Settlement 
Trusts,  L.  Rep.  7  Ch.  223. 

In  Virginia  the  form  of  the  statute  as  contained  in  the 
Code  of  1873  (Chap.  174,  sec.  8),  on  the  subject  of  the 
notice  to  be  given  in  a  proceeding  by  motion  to  substitute 
a  trustee,  was  as  follows :  "Provided  that  the  grantor  and 
grantee  in  said  deed,  their  heirs  or  personal  representa- 
tives, the  creditor,  surety,  or  other  persons  intended  to  be 
secured  thereby,  or  their  personal  representatives,  shall 
have  ten  days  notice  of  such  motion,"  etc.  Under  the  stat- 
ute as  it  stood  in  that  form,  the  case  of  Hunter  v.  Vaughan, 
24  Gratt.  (65  Va.)  400,  was  decided.  The  question  in- 
volved in  that  case  on  the  subject  of  notice  was,  whether  a 
subsequent  purchaser  of  real  estate  conveyed  by  a  deed  of 
trust  or  his  personal  representative  should  have  notice  of 
a  proceeding  by  motion  under  the  statute  to  substitute  a 
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trustee.  And  it  was  held  that  it  was  not  necessary  that 
notice  should  be  given  to  the  subsequent  purchaser  or  his 
personal  representative,  "as  he  was  neither  a  grantor  nor 
grantee  nor  a  surety  or  other  person  intended  to  be  secured 
by  the  deed/'  It  is  true  that  in  that  case  there  were  two 
original  trustees  named  in  the  deed  of  trust,  one  of  whom 
had  died  and  the  other  had  removed  from  the  State,  and 
notice  was  given  to  the  latter  and  to  the  personal  represen- 
tative of  the  former.  But  that  was  in  effect  required  by 
the  provision  of  the  statute  as  it  then  stood  providing  that 
notice  should  be  given  to  the  grtmtee  in  the  deed.  How- 
ever, no  question  as  to  such  notice  was  involved  in  or 
passed  upon  by  the  decision  in  tha,t  c&se. 

By  the  Code  of  1887  the  provision  of  the  statute  under 
consideration  on  the  subject  of  notice  was  changed  (sec 
3419,  Code  1887),  into  the  form  it  has  since  retained  (sec. 
3419,  Pollard's  Code,  1904) ,  which  (as  *■*  Have  seen  from 
the  above  quotation  from  the  statute)  is  *a  follows:  "A 
motion  wa&sr  this  section  ahall  be  after  resdonable  notice 
to  ail  parties  interested  m  the  execution  of  the  trust  other 
than  the  pMntiT  in  such  motion."  Under  the  statute  in 
the  latter  fox-m,  which  governs  the  instant  case,  the  ques- 
tion is,  was  the  original  trustee  named  in  the  deed  of  trust 
in  evidence  "interested  in  the  execution  of  the  trust?" 

It  appears  from  the  statement  of  facts,  above  set  forth, 
that  the  original  trustee  in  the  instant  case,  at  no  time  un- 
dertook the  trust,  or  was  obligated  to  do  so,  or  performed 
any  act  thereunder;  The  deed  of  trust  is  in  the  ordinary 
and  usual  form,  securing  the  payment  of  certain  debts.  Un- 
der such  deed  it  warf  not  until  there  was  default  made  in 
the  payment  of  the  debts  secured  thereby  that  the  trustee 
could  have  acted  thereunder;  nor  then  until  requested  to  do 
so  as  aforesaid.  No  power  to  act  as  trustee  was  vested  in 
the  latter  until  there  was  the  default  aforesaid  and  he  was 
requested  to  act.  When  the  default  occurred  and  he  was 
looked  for  so  that  request  might  be  made  of  him  to  act,  he 
could  nowhere  be  found.    Even  if  he  had  been  then  found 
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and  the  request  had  been  made  of  him  to  act,  he  was  in  no 
way  obligated  to  act.  He  was  at  liberty  to  decline  to  act. 
Every  executory  contract  to  be  binding  must  be  mutual  in 
its  obligation.  Therefore,  the  trustee  had  neither  earned, 
nor  had  he  any  binding  executory  contract  entitling  him  zo 
earn,  commissions  as  trustee.  It  has  not  been  suggested 
that  the  trustee  could  have  had  any  other  interest  than  that 
of  commissions  as  trustee  in  case  of  sale  by  him  under  the 
trust  deed.  This  being  the  situation,  I  am  of  opinion  that 
the  original  trustee  had  Ao  interest  in  the  execution  of  the 
trust  vested  in  him  at  the  time  of  the  commencement  of  the 
proceeding  in  the  instant  case  to  substitute  a  trustee  in  his 
place  and  stead.  Moreover,  by  virtue  of  said  section  3419, 
and  also  of  section  3423  of  the  Code  of  Virginia  (which 
confer  upon  the  substituted  trustee  all  the  powers  of  the 
original  trustee),  it  was  not  necessary  for  the  original  trus- 
tee to  be  before  the  court  to  enable  the  legal  title  to  the 
property  embraced  in  the  trust  deed  to  pass. 

I  am  of  opinion,  therefore,  that  in  the  instant  case  the 
original  trustee  was  not  "interested  in  the  execution  of  fee 
trust,"  and  hence  he  was  not  a  necessary  party  to,  and  tfie 
statute  did  "not  require  notice  to  be  given  him  of,  the  pro- 
ceeding aforesaid ;  but  a  majority  of  the  court  .waejrf  a  d*?- 
ferent  opinion  on  this  point,  namely,  that  the  original  tcilSr 
tee  was  interested  in  the  execution  of  the  trust  and.  h^nQft.. 
that  he  was  a  necessary  party  to  the  proceeding,  and  that 
the  statute  did  require  notice  to  be  given  him  of  the  pro- 
ceeding. 

3.  Was  Mollie  Salsbury  a  necessary  party  to  the  pro- 
ceeding, so  that  lack  of  notice  to  her  rendered  the  order 
complained  of  void  ? 

This  question  must  be  answered  in  the  affirmative. 

The  proceeding  is  a  statutory  one  and  the  express  re- 
quirements of  the  statute  must  be  at  least  substantially 
complied  with  in  order  that  the  court  may  have  the  juris- 
dicion  of  the  subject  matter  conferred  by  the  statute.  7 
Rob.  Pr.,  pp.  16-18 ;  Pftzer  v.  Logan,  85  Va.  374,  376-7. 
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The  language  of  the  statute  above  quoted  on  the  subject 
under  consideration  is  as  follows:  "A  motion  under  this 
section  shall  be  after  reasonable  notice  to  all  parties  in- 
terested in  the  execution  of  the  trust,  other  than  the  plain- 
tiff in  such  motion.  *  *  *"  This  is  an  express  requirement 
that  such  notice  to  all  the  parties  so  interested  shall  pre- 
cede the  motion,  and  hence  the  giving  of  such  notice  is  ju- 
risdictional. 

Prior  to  the  change  of  the  statute  aforesaid  into  its  pres- 
ent form  by  the  Code  of  1887,  under  the  decision  in  Hun- 
ter  v.  Vcuughan,  supra,  Mollie  Salsbury  would  not  have  been 
a  necessary  party  to  the  proceeding,  and  notice  thereof 
to  her  would  not  have  been  required.  But  under  the  stat- 
ute as  it  has  stood  since  the  Code  of  1887,  as  above  noted, 
Mollie  Salsbury  being  interested  in  the  execution  of  the 
trust  (in  like  manner  as  the  grantor  in  the  trust  deed  was 
interested,  to  the  extent  of  a  half  interest  in  the  property 
embraced  in  the  trust  deed),  the  statute  expressly  required 
notice  to  be  given  to  her  of  the  proceeding  as  a  condition 
precedent  to  the  jurisdiction  of  the  court.  Hence,  for  lack 
of  such  notice  the  court  had  no  jurisdiction  to  enter  the  or- 
der complained  of,  and  it  is  void.  Being  void  for  such  rea- 
son, the  order  is  a  nullity,  and  it  is  necessarily  void,  not 
only  as  to  Mollie  Salsbury,  but  as  to  all  parties.  For  this 
reason,  the  case  must  be  reversed. 

Since  in  a  new  proceeding  to  substitute  a  trustee,  if  such 
be  had,  the  evidence  may  not  be  the  sataie  as  in  the  proceed- 
ing before  us  for  review,  it  is  unnecessary  for  us  to  pass 
upon  the  remaining  assignment  of  error  involving  the 
question  of  whether  there  was  sufficient  evidence  before  the 
trial  judge  to  support  his  findings  of  fact,  that  the  ongma! 
trustee  had  removed  beyond  the  limits  of  the  State  and  had 
declined  to  accept  the  trust  and  act  thereunder. 

Therefore,  for  the  reasons,  stated  above,  because  of  lack 
of  notice  to  Mollie  Salsbury  and  to  the  original  trustee,  re- 
quired by  the  statute,  the  order  complained  of  must  be  set 
aside  and  annulled;  without  prejudice,  however,  to  the  in- 
stitution and  prosecution  by  the  appellees  of  a  new  pro- 
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ceeeding  under  the  statute  for  the  substitution  of  a  trustee 
in  the  deed  of  trust  aforesaid,  should  they  be  so  advised, 
not  in  conflict  with  the  views  expressed  in  this  opinion. 

Reversed. 


ALLEN  v.  COMMONWEALTH. 
(Richmond,  January  &4,  1918.) 

1.  Criminal  Law — Indictment — Larceny — Number   of  Check — Vari 

anct. — An  indictment  charging  the  larceny  of  a  check,  in  which 
the  material  parts  of  the  check,  viz.,  the  names  of  the  drawer 
and  drawee,  the  amount,  date  and  bank  upon  which  it  is  drawn, 
fully  appear,  is  sufficient  notwithstanding  a  clerical  error  in  stat- 
ing the  number  of  the  check. 

2.  Idem — Indictment--Several    Felonies. — Distinct    felonies    may    be 

charged  in  different  counts  of  an  indictment;  and  a  single  felony 
may  be  charged  in  different  ways  in  several  counts,  so  as  to  con- 
form to  the  evidence  as  it  may  develop  at  the  trial. 

3.  Idem — Indictment — Bill  of  Particulars. — Where  each  count  of  the 

indictment  charged  the  accused  with  grand  larceny,  and  with 
sufficient  particularity,  so  that  no  bill  of  particulars  could. have 
been  properly  required  which  would  have  given  him  more  spe- 
cific information  of  the  crime  with  which  he  was  charged,  a  mo- 
tion to  reauire  a  bill  of  particulars  was  properly  overruled. 

4.  Evidence—- Witnesses — Credibility — Collateral    Matters. — A    ques- 

tion on  cross-examination  as  to  irrelevant  -  collateral  matters 
tending  to  show  immoral  character  affecting  the  credibility  of 
the  witness  under  cross-examination,  cannot  be  asked;  and  if 
such  question  be  inadvertently  put  and  answered,  the  answer  of 
the  witness  will  be  conclusive.  The  test  as  to  whether  a  matter 
is  material  or  collateral,  in  the  impeachment  of  a  witness,  is 
whether  or  not  the  cross-examining  party  would  be  entitled  to 
prove  it  in  support  of  his  case. 

5.  Idem — Books  of  Account. — The  admission  of  books  of  account,  the 

entries  having*  bepn  made  bv  the  bookkeeper  under  the  direction 
of  some  one  familiar  with  the  facts  at  or  near  the  time  of  the 
transaction,  in  the  usual  course  of  business,  is  clearly  proper  and 
everywhere  accented. 

6.  Criminal  Law — Indictment — Election. — Wh*re  the  evidence  of  the 

Commonwealth  showed  there  was  in  reality  but  a  single  con- 
nected transaction  and  the  evidence  submitted  was  pertinent  to 
a  seouence  of  facts  each  of  which  had  relation  to  all  of  the  others, 
the  court  properlv  refused  to  reauire  the  Commonwealth  to  elect 
on  which  count  of  the  indictment  he  would  «sk  for  a  conviction. 

7.  Idem — New  Trial — Comvetency  of  Juror — Code.  Sec.  3156. — Unon 

a  motion  for  a  new  trial  on  the  eround  of  incompetencv  of  a 
juror,  the  trial  court  has  a  discretion,  subject  to  review  bv  this 
court,  which  will  rot  be  interfered  with  unless  it  appears  that 
some  injustice  has  been  done. 
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Error  to  Hustings  Court  of  city  of  Petersburg. 

Affirmed. 

L.  O.  Wenderibtvrg,  for  the  plaintiff  in  error. 

Attorney-General,  Jno.  Garland  Pollard,  Assistant  At- 
torney-General J.  D.  Hwik,  Jr.,  and  Leon  M.  Bazile,  for  the 
Commonwealth. 

Prentis,  J.: 

The  plaintiff  in  error  was  convicted  of  grand  larceny  un- 
der an  indictment,  the  first  count  of  which  charges  him 
with  the  larceny  of  a  check  for  $76.70,  alleged  to  be  the 
property  of  Emma  Vaughan,  who  was  the  payee  of  such 
check ;  the  second  count  charges  the  larceny  of  that  amount 
of  money  belonging  to  the  said  Emma  Vaughan ;  and  the 
last  two  counts  were  identical  with  the  first  two,  except 
that  the  check,  which  was  drawn  by  the  Metropolitan  Life 
Insurance  Company,  as  well  as  the  money,  were  alleged  to 
be  the  property  of  that  company. 

The  accused  filed  fourteen  bills  of  exception,  but  as 
several  of  them  cover  substantially  the  same  propositions 
of  law,  presented  at  different  stages  of  the  trial,'  it  will  not 
be  necessary  to  discuss  each  of  them  in  detail. 

The  first  exception  is  that  there  is  a  variance  between 
the  check  and  its  description  in  the  first  and  third  counts 
of  the  indictment.  This  variance  consists  of  the  omission 
of  the  last  figure  in  the  number  of  the  policy  of  insurance, 
in  settlement  of  which  the  check  was  given ;  the  true  num- 
ber being  46600371,  whereas  the  number  stated  was 
4660037.  After  having  craved  oyer  of  the  check,  the  ac- 
cused moved  to  quash  the  counts,  because  of  this  variance. 
We  think  the  court  properly  overruled  this  motion,  and 
that  the  variance  was  immaterial.  The  material  parts  of 
a  check  are  the  names  of  the  drawer  and  drawee,  the 
amount  thereof,  its  date,  and  the  bank  upon  which  it  is 
drawn.  In  this  indictment  all  of  these  material  parts  of 
the  check  fully  appear,  as  well  as  certain  other  marks  upon 


Digitized  by 


Google 


186  15  Virginia  Appeals. 

it,  clearly  identifying  it  as  the  check  drawn  by  the  insur- 
ance company,  the  larceny  of  which  was  charged.  The 
number  of  the  policy  appearing  on  the  face  of  the  check 
added  nothing  to  its  legal  effect  as  a  check,  and  was  only 
useful  to  the  company  as  a  receipt  for  claims  or  demands 
under  that  particular  policy.  The  accused  could  not  have 
been  surprised,  prejudiced  or  put  to  any  disadvantage 
whatever  in  his  defense  by  this  clerical  error  in  drawing 
the  indictment. 

The  accused  also  moved  to  quash  the  entire  indictment 
because  of  a  misjoinder,  alleging  that  there  were  several 
distinct  felonies  charged  in  the  various  counts  of  the  in- 
dictment. Even  if  this  had  been  true,  the  motion  should 
have  been  overruled,  because  distinct  felonies  may  be 
charged  in  different  counts.  In  this  case,  however,  it  was 
perfectly  apparent  that  only  one  larceny  was  being  charged, 
that  the  four  counts  referred  to  the  same  transaction,  and 
were  drawn  in  order  to  meet  varying  phases  of  the  proof 
or  differences  of  opinion  as  to  whether  the  money  and 
check  belonged  to  the  insurance  company  or  to  Emma 
Vaughan,  the  payee.  It  is  conceded  by  counsel  for  the 
plaintiff  in  error  that  the  ownership  of  the  alleged  stolen 
property  may  be  averred  to  be  in  different  persons  in  dif- 
ferent counts  of  the  indictment,  and  the  motion  to  quash 
was  properly  overruled. 

In  Mitchell  v.  Commonwealth,  93  Va.  777,  this  is  said: 
"In  cases  of  felony,  where  several  offenses  are  charged,  in 
sundry  counts  of  the  same  indictment,  if  the  court  sees 
that  the  charges  are  so  distinct  that  to  try  them  together 
would  confound  the  prisoner,  or  distract  the  attention  of 
the  jury,  it  will  require  the  Commonwealth's  attorney  to 
select  which  count  he  will  try  first." 

It  is  well  settled  that  a  felony  may  be  charged  in  dif- 
ferent ways  in  several  counts,  so  as  to  conform  to  the  evi- 
dence as  it  may  develop  at  the  trial.  Dowdy's  Case,  9 
Gratt.  (50  Va.)  727;  Hansen f luck's  Case,  85  Va.  709; 
Anthony  v.  Commonwealth,  88  Va.  847. 
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The  accused  also  moved  the  court  to  require  the  Common- 
wealth's attorney  to  give  a  bill  of  particulars,  stating 
whether  he  proposed  to  try  the  accused  for  larceny  at  com- 
mon law,  or  for  larceny  of  the  check  under  the  statute 
(Code,  sec.  3708).  The  court  properly  overruled  this  mo- 
tion. Each  count  of  the  indictment  charged  the  accused 
with  grand  larceny,  and  with  sufficient  particularity.  No 
bill  of  particulars  could  have  been  properly  required  which 
would  have  given  him  any  more  specific  information  of  the 
crime  with  which  he  was  charged. 

Another  error  alleged  grows  out  of  this  question  and  an- 
swer: The  witness,  C.  E.  Hayes,  who  was  the  Section 
Head  in  the  claim  department  of  the  Metropolitan  Life  In- 
surance Company,  had  identified  the  life  insurance  policy 
on  the  life  of  Indiana  Cates,  as  well  as  certain  other  docu- 
mentary evidence  connected  therewith,  and  was  asked  this 
question  by  the  Commonwealth's  attorney:  "From  the 
papers  in  this  case,  Mr.  Hayes,  is  there  anything  there  to 
show  that  the  company  made  any  requirements  about  fun- 
eral expenses?"  The  answer  was:  "No,  sir,  not  in  the  pa- 
pers I  have  here."  The  defendant  objected  to  this  answer 
because  the  policy  had  this  clause  in  it:  "In  case  of  such 
prior  death  of  the  insured,  the  company  may  pay  the 
amount  duo  under  this  policy  to  either  the  beneficiary 
named  below,  or  to  the  executor  or  administrator,  husband 
or  wife,  or  any  relative  by  blood,  or  connection  by  mar- 
riage of  the  insured,  or  to  any  other  person  appearing  to 
said  company  to  be  equitably  entitled  to  the  same  by  reason 
of  having  incurred  expense  on  behalf  of  the  insured,  or  for 
his  or  her  burial,  and  the  production  of  a  receipt  signed  by 
either  of  said  persons  shall  be  conclusive  evidence  that  all 
claims  under  this  policy  have  been  satisfied."  The  court 
overruled  the  objection  and  allowed  the  question  and  an- 
swer to  go  before  the  jury. 

It  is  difficult  to  appreciate  the  force  of  this  exception.  It 
clearly  appeared  in  the  testimony  that  the  company  had 
never  made  any  requirement  as  to  funeral  expenses  of  In- 
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diana  Cates,  and  the  clause  in  the  policy  above  quoted  was 
before  the  jury  as  a  part  ojf  the  evidence  in  ,the  case.  The 
court  also  gave  instructions  12  and  12-a,  telling  the  jury 
that  if  they  believed  that  the  accused  had  in  good  faith 
paid  to  the  undertaker,  Epps,  the  amount  which  he  claimed 
to  have  paid  him  out  of  the  insurance  money  collected  for 
the  burial  of  the  assured,  then  the  accused  was  not  guilty 
of  the  larceny  of  either  the  property  of  the  insurance  com- 
pany or  the  property  of  Emma  Vaughan.  We  find  no  er- 
ror in  this  ruling. 

Another  error  alleged  is  that  after  J.  M.  L.  Epps,  the 
undertaker  who  had  buried  the  assured,  Indiana  Cates,  and 
who  had  testified  that  although  the  cost  of  burial  charged 
to  the  Metropolitan  Life  Insurance  Company  or  to  the  ac- 
cused was  only  $23.50,  nevertheless,  at  the  request  of  the 
accused,  he  had  made  out  and  receipted  a  bill  to  him  for 
$71.50,  for  such  burial,  then  for  the  purpose  of  attacking 
the  credibility  of  the  witness,  on  cross-examination,  the  at- 
torney for  the  accused  asked  him  this  question :  "Isn't  it 
a  fact  that  you  had  your  buggy  injured  by  a  gentleman  on 
the  outside,  and  that  you  had  it  repaired  at  J.  A.  Lewis's, 
and  that  he  handed  you  a  bill  for  $6.00,  and  you  asked  him 
to  raise  it  to  $12.00,  so  that  you  could  get  the  entire  $12.00, 
and  that  you  did  collect  the  $12.00,  although  the  repairs 
were  only  $6.00?"  The  Commonwealth's  attorney  objected 
to  this  question,  and  his  objection  was  sustained. 

This  is  a  question  about  which  there  has  been  great  con- 
trariety of  decision  in  the  English  and  American  courts. 
The  doctrine  most  generally  accepted  now  is  that  such  a 
question  on  cross-examination  as  to  irrelevent  collateral 
matters  tending  to  show  immoral  character,  affecting  the 
credibility  of  the  witness  under  cross-examination, 
should  be  left  to  the  discretion  of  the  court  in  the  particu- 
lar case.  It  is  everywhere  settled  that  the  cross-examiner 
who  asks  such  a  question  is  bound  by  the  witness'  answer 
and  cannot  introduce  evidence  to  contradict  him.  i 
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In  40  Cyc,  2569-70,  the  modern  authorities  are  collected. 
Among  other  things,  it  is  there  said :  "Neither  should  the 
door  be  thrown  open  so  wide  for  impeaching  evidence  as 
to  allow  questions  to  be  asked  upon  the  pretense  that  the 
object  is  impeachment  when  there  is  no  reasonable  ground 
to  expect  favorable  answers,  or  to  be  able  to  prove  by  di- 
rect evidence  that  the  unfavorable  ones  are  false  and  the 
sole  tendency,  if  not  the  purpose,  is  to  create  suspicion  in 
the  minds  of  the  jury." 

In  this  State  it  may  be  regarded  as  settled  that  such 
questions  cannot  be  asked.  In  Uhl's  case,  6  Gratt.  (47 
Va.)  706,  it  was  held  that  the  record  of  conviction  of  a  wit- 
ness of  petty  larceny,  in  another  State,  is  not  admissible 
to  impeach  the  veracity  of  the  witness.  In  Langhome's 
Case,  76  Va.  1021,  the  court  says :  "It  is  competent,  in  or- 
der to  discredit  a  witness,  to  offer  evidence  attacking  his 
character  for  truth  and  veracity.  Particular  independent 
facts,  though  bearing  on  the  question  of  veracity,  cannot, 
however,  be  put  in  evidence  for  this  purpose.  1  Whart. 
Law  of  Ev.,  sec.  562.  No  question  respecting  any  fact  ir- 
relevant to  the  issue  can  be  put  to  a  witness  on  cross-ex- 
amination for  the  mere  purpose  of  impeaching  his  credit 
by  contradicting  him.  And  if  any  such  question  be  inad- 
vertently put  and  answered,  the  answer  of  the  witness  will 
be  conclusive.  2  Taylor  on  Evidence,  sec.  1435.  The  same 
doctrine  is  enunciated  by  Greenleaf.  He  says,  'In  general, 
the  rule  is  that  upon  examination  to  try  the  credit  of  the 
witness  only  general  questions  can  be  put;  and  he  cannot 
be  asked  as  to  any  collateral  independent  fact  merely  with 
a  view  to  contradict  him  afterwards  by  calling  another 
witness.  And  (he  says)  only  general  questions  can  be  put.' 
Greenleaf  on  Evidence,  455."  In  Cutchin  v.  Roanoke,  113 
Va.  452,  UKl's  Case,  supra,  and  Langhome's  Case,  supra, 
are  approved. 

The  test  as  to  whether  a  matter  is  material  or  collateral, 
in  the  matter  of  impeachment  of  a  witness,  is  whether  or 
not  the  cross-examining  party  would  be  entitled  to  prove 
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it  in  support  of  his  case.  State  v.  Goodwin,  32  W.  Va.  177, 
9  S.  E.  85;  State  V.  Sheppard,  49  W.  Va.  582,  39  S.  E.  76. 
The  accused  excepted  to  the  introduction  of  testimony  of 
the  bookkeeper  of  Epps,  the  undertaker,  and  his  account 
book  indicating  that  only  $23.50  had  been  paid  by  the  ac- 
cused for  the  burial  expenses  of  Indiana  Cates,  such  entry 
having  been  made  within  three  or  four  days  after  the  trans- 
action by  direction  of  Epps  and  in  the  usual  course  of  busi- 
ness. There  is  no  merit  in  this  objection.  The  admission 
•  of  books  of  account,  the  entries  having  been  made  by  the 
bookkeeper  under  the  direction  of  some  one  familiar  with 
the  facts  at  or  near  the  time  of  the  transaction,  in  the  usual 
course  of  business,  is  clearly  proper  and  everywhere  ac- 
cepted. 1  Elliott  on  Evidence,  sees.  459-461 ;  Greenleaf  on 
Evidence  (16  Ed.),  p.  206;  Wigmore  on  Evidence,  sec 
1555. 

The  accused  also  asked  the  court  to  require  the  Com- 
monwealth to  elect  on  which  count  of  the  indictment  he 
would  ask  for  a  conviction,  which  the  court  refused  to  do. 
Bishop  says,  that  the  "compelling  of  an  election  pertains 
not  to  absolute  law  but  to  judicial  discretion.  Ordinarily, 
therefore,  in  most  of  our  States,  the  decision  of  the  presid- 
ing judge,  granting  or  refusing  it,  is  not  open  to  revision 
by  the  higher  tribunal."  Bishop  on  Cr.  Procedure,  vol.  1, 
sec.  425. 

In  this  case  the  court  properly  refused  to  require  the 
Commonwealth  to  elect.  It  appeared  from  the  Common- 
wealth's evidence  that  there  was  in  reality  a  single  con- 
nected transaction,  commencing  with  the  change  in  the 
policy  on  the  life  of  Indiana  Cates,  induced  by  the  accused, 
so  as  to  make  the  benefit  payable  to  Emma  Vaughan,  fol- 
lowed some  fifteen  months  later  by  the  death  of  the  as- 
sured, the  making  out  of  the  claim  for  the  insurance  in  the 
name  of  Emma  Vaughan  by  the  accused,  and  the  receipt 
by  him  of  the  check  payable  to  Emma  Vaughan,  its  en- 
dorsement by  him  in  the  name  of  Emma  Vaughan,  and  his 
collection  and  appropriation  of  a  large  part  of  the  money. 
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All  of  the  evidence  submitted  was  pertinent  to  this  alleged 
sequence  of  facts,  and  each  of  these  facts  had  relation  to 
all  of  the  others.  Dowdy  V.  Commonwealth,  supra;  Lewis 
V.  Commonwealth,  13  Va.  App.  395,  91  S.  E.  174;  Pine  & 
Scott  v.  Commonwealth,  14  Va.  App.  594,  93  S.  E.  653; 
Pointer  V.  U.  S.,  151  U.  S.  396,  3§  L.  Ed.  211. 

The  facts  of  the  case,  considered  as  upon  a  demurrer  to 
the  evidence  are :  That  the  accused,  who  was  the  superin^ 
tendent  at  Petersburg  of  the  Metropolitan  Life  Insurance 
Company,  about  fifteen  months  before  the  death  of  Indiana 
Cates,  procured  a  change  in  the  name  of  the  beneficiary 
under  a  policy  in  the  company  held  by  her,  whereby  Emma 
Vaughan,  who  at  that  time  was  a  servant  in  the  office  of 
the  company  in  Petersburg  under  the  direction  of  the  ac- 
cused, was  made  the  beneficiary.  He  wrote  a  letter,  in  ef- 
fect saying,  that  the  assured  had  only  two  children,  one  of 
whom  was  a  fugitive  from  justice,  and  that  she  did  not 
know  where  the  other  one  was ;  that  she  wanted  the  policy 
made  payable  to  Emma  Vaughan,  who  would  look  after  her 
in  her  feebleness.  After  her  death,  the  accused  made  out 
the  claim  in  the  name  of  Emma  Vaughan,  and  received  the 
check  for  $76.50  from  the  company's  office  in  New  York, 
payable  to  Emma  Vaughan.  He  endorsed  this  check  in  the 
name  of  Emma  Vaughan,  collected  the  money  thereon,  and 
appropriated  all  but  $23.50  of  it  to  his  own  use.  It  after- 
wards appeared  that  In&iana  Cates  had  four  children,  one 
of  whom  lived  with  his  wife  within  two  doors  of  her  resi- 
dence in  the  city  of  Petersburg ;  that  she  had  a  daughter  in 
Danville,  and  a  son  who  had  lived  at  McKinney,  twenty- 
five  or  thirty  miles  south  of  Petersburg,  for  two  years  prior 
to  her  death,  who  before  that  time  had  lived  in  Petersburg. 
All  of  the  documents  which  required  Emma  Vaughan's 
signature  were  signed  with  the  name  of  Emma  Vaughan  by 
the  accused,  he  making  her  mark  and  witnessing  her  sign- 
ture,  and  thus  the  check  was  endorsed.  It  appeared  from 
Emma  Vaughan's  testimony  that  she  did  not  know  Indiana 
Cates,  or  any  of  her  children ;  and  that  she  never  heard  of 
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the  transaction  until  after  the  money  had  been  collected 
by  the  accused ;  and  that  she  had  never  received  any  of  it. 
It  also  clearly  appeared  that  Emma  Vaughan  could  write 
her  own  name,  and  that  she  had  written  it  in  connection 
with  an  application  for  insurance  in  this  company,  which 
had  passed  through  the  hands  of  the  accused.  He  procured 
the  undertaker  to  give  him  a  receipted  bill  for  $71.50  for 
the  funeral  expenses  of  Indiana  Cates,  while  in  fact  he  only 
paid  $23.50.  All  of  these  incriminating  facts  were  denied 
by  the  accused  and  his  witnesses.  Under  these  circum- 
stances, the  verdict  of  the  jury,  sanctioned  by  the  trial 
court  is  fully  justified  by  the  evidence,  considered  here  as 
upon  a  demurrer  to  the  evidence,  and  under  the  statute 
cannot  be  disturbed  by  this  court. 

The  accused  excepted  to  the  refusal  of  the  court  to  grant 
a  number  of  instructions.  It  is  sufficient  to  say  as  to  these 
exceptions,  that  the  court  granted  eight  instructions  at  his 
instance,  which  sufficiently  presented  his  defense,  and  nine 
at  the  instance  of  the  Commonwealth,  presenting  the  op- 
posing view.  These  instructions  fully  and  fairly  presented 
every  question  involved,  and  the  court  rightly  refused  to 
add  the  other  instructions  offered  by  the  accused,  the  ten- 
dency of  which  would  only  have  been  to  confuse  and  mis- 
lead the  jury. 

After  the  case  had  been  tried,  the  accused  filed  an  affi- 
davit which  shows  that  there  hacf  been  two  trials  of  the 
case,  and  that  one  of  the  jurors  who  concurred  in  the  ver- 
dict of  conviction,  during  the  pendency  of  the  first  trial, 
had  made  a  statement  showing  extreme  prejudice  against 
the  accused,  to  the  effect  that  if  he  served  as  a  juror  he 
would  give  the  accused  "every  year  that  he  could,"  and 
asked  the  court  to  set  aside  the  verdict  and  grant  him  a 
new  trial  for  this  reason.  The  question  thus  raised  has 
been  frequently  considered  by  the  courts. 

In  Bristovfs  Case,  15  Gratt.  (56  Va.),  648,  this  is  said: 
"To  permit  prisoners  to  avail  themselves,  after  verdict,  of. 
pre-existing  objections  to  the  competency  of  jurors,  as  a 
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matter  of  right,  would  not  only  be  unreasonable,  but  most 
mischievous  in  its  consequences.  The  delays  in  the  admin- 
istration of  criminal  justice,  and  the  chances  for  the  escape 
of  the  guilty,  would  be  greatly  increased.  Proper  verdicts, 
especially  in  trials  for  grave  offenses,  would  be  continually 
set  aside.  A  prisoner  knowing,  or  wilfully  remaining  ig- 
norant of  the  incompetency  of  a  juror,  would  take  the 
chances  of  a  favorable  verdict,  with  him  upon  the  jury; 
and  if  the  verdict  should  be  adverse,  would  readily  enough 
make  the  affidavit  necessary  to  avoid  its  effect."  Poin- 
ciexter's  Case,  33  Gratt.  (74  Va.)  792;  Hite's  Case,  96  Va. 
495. 

In  Beck  V.  Thomson,  31  W.  Va.  459,  7.  S.  E.  447,  this  is 
said :  "A  new  trial  will  not  be  granted  on  account  of  the 
disqualification  of  a  juror  for  matter  that  is  a  principal 
cause  of  challenge,  which  existed  before  he  was  elected  and 
sworn  as  such  juror,  but  which  was  unknown  to  the  party 
until  after  the  trial,  and  which  could  not  have  been  dis- 
covered by  the  exercise  of  ordinary  diligence,  unless  it  ap- 
pears from  the  whole  case,  made  before  the  court  on  the 
motion  *for  a  new  trial,  that  the  party  suffered  injustice 
from  the  fact  that  such  juror  served  upon  the  case."  Jones' 
Case,  1  Leigh  (28  Va.)  598;  Heath's  Case,  1  Rob.  (40  Va.) 
803;  Curran's  Case,  7  Gratt.  (48  Va.)  623,  referring  to 
Smith's  Case,  2  Va.  Cas.  6;  Poore's  Case,  Id.  474;  Ken- 
nedy's Case,  Id.  510 ;  Brown's  Case,  Id.  516 ;  Hughes'  Case, 
5  Rand.  (26  Va.)  655;  Jones'  Case,  supra,  and  HailstocWs 
Case,  2  Gratt.  (43  Va.)  564;  Simmons  &  Winch  v.  McCon- 
nell,  86  Va.  500 ;  Reynolds  V.  Richmond  &c.  R.  Co.,  92  Va. 
407 ;  Doyle  V.  Commonwealth,  100  Va.  812.  The  trial  court 
has  a  discretion  when  such  motions  are  presented,  subject 
to  review  by  this  court,  which  will  not  be  interfered  with 
unless  it  appears  that  some  injustice  has  been  done.  Code, 
sec.  3156. 

For  the  reasons  here  indicated,  the  judgment  will  be  af- 
firmed. 

Affirmed. 
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AUSTIN  v.  SANDERS. 
(Richmond,  January  2 %,  1918.) 

1.  Equity — Jurisdiction — Deficiency  in  Quantity  of  Land. — Courts  of 

equity  have  jurisdiction  to  render  decrees  for  the  value  of  the 
deficiency  in  the  quantity  of  land  sold  by  the  acre.  The  basis  of 
this  jurisdiction  is  either  mutual  mistake,  or  the  mistake  of  one 
party  occasioned  by  the  fraud  or  culpable  negligence  of  the  other. 
The  jurisdiction  being  elementary,  it  is  immaterial  that  the  com- 
plainant has  a  complete  and  adequate  remedy  at  law. 

2.  Idem — Deficiency  in  Quantity  of  Land — Sales  by  Acre  and  in  Gross 

— Evidence. — In  the  case  at  bar,  held,  that  the  evidence  shows 
that  the  sale  was  not  expressly  or  impliedly  a  sale  by  the  acre. 

Appeal  from  Circuit  Court  of  Prince  William  county. 

Affirmed. 

E.  Hilton  Jackson  and  C.  A.  Sinclair,  for  the  appellant. 
Jno.  M.  Johnson  and  Thomas  H.  Lion,  for  the  appellee. 

Burks,  J.: 

This  is  a  suit  in  equity  to  recover  for  deficiency  in  quan- 
tity of  a  tract  of  land  sold  by  the  appellee  to  the  appellant. 
There  was  a  demurrer  to  the  the  bill  on  the  ground  that 
the  complainant  had  a  full,  adequate  and  complete  remedy 
at  law  and  that  a  court  of  equity  was  without  jurisdiction 
in  the  premises.  The  demurrer  was  properly  overruled. 
Courts  of  equity  have  jurisdiction  to  render  decrees  for  the 
value  of  the  deficiency  in  the  quantity  of  land  sold  by  the 
acre.  The  basis  of  this  jurisdiction  is  either  mutual  mis- 
take, or  the  mistake  of  one  party  occasioned  by  the  fraud 
or  culpable  negligence  of  the  other.  The  jurisdiction  being 
elementary,  it  is  immaterial  that  the  complainant  has  a 
complete  and  adequate  remedy  at  law.  Hull  v.  Waits,  95 
Va.  10;  Blessing  v.  Beatty,  1  Rob.  (40  Va.)  316. 

Upon  the  hearing  on  the  merits,  the  bill  of  the  complain- 
ant was  dismissed,  and  from  that  decree  this  appeal  was 
taken.  The  law  relating  to  sales  by  the  acre  is  well  settled 
in  this  State,  and  is  not  controverted  by  the  appellee,  and 
hence  need  not  be  restated ;  but  the  appellee  denies  that  the 
evidence  in  the  cause  makes  out  a  case  for  the  application 
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of  the  law.  The  case,  therefore,  is  narrowed  down  to  an 
examination  of  the  evidence  to  ascertain  the  facts.  Num- 
erous deeds  and  other  documents  were  offered  in  evidence, 
but  the  appellant  was  the  only  one  of  the  parties  to  the 
transaction  who  was  examined  as  a  witness  in  the  case. 
Neither  appellee  nor  J.  W.  Latham,  who  negotiated  the 
sale  and  was  a  partner  in  the  purchase,  was  examined  as 
a  witness.  The  appellant  files  with  his  deposition  a  num- 
ber of  letters  from  Latham,  but  none  of  his  own,  so  that 
his  side  of  the  correspondence  can  only  be  gathered  from 
the  replies  "made  by  Latham.  Bearing  this  fact  in  mind, 
we  shall  endeavor  to  state  the  case  as  fairly  as  we  can  from 
the  record. 

Miss  Mary  Custis  Lee  was  the  owner  of  a  tract  of  1,677 
acres  of  land  in  Fairfax  county,  which  was  divided  into 
three  tracts  containing  upwards  of  five  hundred  acres  each. 
A  map  of  this  and  other  parts  of  what  was  known  as  the 
"Ravensworth"  lands  was  made  by  R.  R.  Farr,  surveyor, 
and  most  of  the  conveyances  of  any  part  of  "Ravensworth" 
refer  to  this  map.  Accotink  Run  ran  through  the  lands  of 
Miss  Lee,  and  two  of  the  subdivisions  thereof,  one  contain- 
ing 512  1-2  acres  and  the  other  581  acres,  lay  east  of  the 
Run,  and  the  remaining  one,  containing  583  acres,  which 
is  the  land  in  controversy,  lay  west  of  said  Run.  The  last 
mentioned  tract  came,  by  mesne  conveyances  to  Samuel  L. 
Monroe  and  F.  F.  Marbury,  who  placed  it  in  the  hands  ot 
J.  W.  Latham,  a  real  estate  agent  of  Washington,  D.  C,  for 
sale.  Just  how  Latham  first  got  the  idea  that  the  tract  con- 
tained eight  hundred  acres  is  not  clear,  though  at  a  later 
stage  he  tells  how  this  idea  was  confirmed.  After  some 
negotiations  he  effected  a  sale  to  the  appellee,  Frederick  H. 
Sanders.  The  deed  to  Sanders  is  dated  July  31,  1913,  and 
he  gave  back  a  deed  of  trust  to  secure  $4,000  of  purchase 
money.  This  deed  was  not  acknowledged  till  August  15, 
1913,  and  both  deeds  were  recorded  on  September  4,  1913. 
Just  when  these  deeds  were  delivered  does  not  appear,  but 
both  were  probably  delivered  the  same  day,  on  or  after  Au- 
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gust  15,  1913.  The  deed  from  Monroe  and  Marbury  to 
Sanders  describes  the  land  as  "a  part  of  Ravensworth  es- 
tate, and  assessed  for  taxation  as  583  1-2  acres."  Sanders 
evidently  bought  the  land  for  speculative  purposes,  and  im- 
mediately (before  his  deed  was  recorded)  put  it  into  the 
hands  of  the  same  J.  W.  Latham  for  sale,  who  set  to  work 
to  find  a  purchaser.  At  this  stage  of  the  transaction  he 
tells  us  why  he  thought  the  tract  contained  800  acres.  In 
July,  1914,  he  wrote  to  the  appellant:  "As  to  the  800  acres, 
I  got  that  from  Monroe  himself,  after  the  sale  was  made 
to  Sanders.  Monroe  brought  the  original  survey  or  trac- 
ing to  me  and  showed  me  where  there  were  581  acres  sur- 
veyed and  stated,  if  there  were  581  acres  in  that  piece  there 
were  even  more  than  800  in  the  piece  we  bought ;  that  I  be- 
lieve I  showed  you."  This  map  or  tracing  seems  not  to 
have  been  drawn  to  scale,  and  hence  the  error  in  his  deduc- 
tion, although  the  deed  to  Saunders  said  that  it  was  "as- 
sessed for  taxation  as  583  1-2  acres."  While  Latham  says 
that  he  got  this  information  from  Monroe  after  he  sold  to 
Saunders,  which  could  not  have  been  earlier  than  July  31f 
1913,  this  is  manifestly  an  error,  for  in  a  letter  to  the  ap- 
pellant dated  June  30,  1913,  at  least  a  month  before  the 
conveyance  to  Saunders,  he  speaks  of  this  land  as  "the  800 
acre  tract."  Doubtless  he  conceived  this  idea  of  acreage 
by  the  comparison  aforesaid,  but  he  is  manifestly  in  error 
as  to  the  date  of  the  conception.  There  is  no  evidence  in 
the  record  that  he  had  any  other  information  that  the  tract 
contained  800  acres. 

This  tract  of  land  was  in  the  hands  of  J.  W.  Latham  for 
sale  as  agent  for  Monroe  and  Marbury  prior  to  the  sale  to 
Sanders,  which  latter  was  probably  not  consummated 
earlier  than  August  15,  1913.  Prior  to  the  latter  date  La- 
tham had  conceived  the  idea  that  this  tract  contained  800 
acres,  and  he  always  spoke  of  it  as  "the  800  acre  tract."  It 
seems  to  have  been  first  brought  to  the  attention  of  appel- 
lant by  Mr.  Meschendorf,  a  friend  of  Latham,  in  June, 
1913,  a  month  and  a  half  or  two  months  before  Sanders 
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acquired  title.  It  is  also  manifest  that  the  land  was  being 
bought  and  sold  for  speculative  purposes.  The  first  corre- 
spondence we  have  on  the  subject  is  a  letter  from  Latham* 
to  appellant,  dated  June  30,  1913,  in  which  he  speaks  of 
the  land  as  "the  800  acre  tract,"  and  also  of  the  reasons 
why  he  thinks  the  purchase  was  a  good  one.  On  that  date 
he  wrote  the  appellant: 

"Mr.  Meschendorf  of  Forest  Depot,  Virginia,  with  whom 
I  co-operate  in  the  sale  of  farms,  writes  me  that  you  want 
some  more  information  regarding  the  800  acre  tract  I  have 
for  sale  14  miles  from  this  city. 

"This  is  one  of  the  great  bargains  we  have,  besides  the 
land  and  timber,  there  is  a  fine  water  power  on  the  place, 
which  the  Alexandria  Lighting  Company  is  contemplating 
buying,  to  supply  the  power  for  the  electric  plant  in  the 
town,  the  fuel  for  which  now  costs  them  $30,000  per  year 
and  there  is  no  other  power  in  existence  that  can  be  ob- 
tained. If  you  will  come  down  and  buy  this  place,  I  can 
make  you  some  money.  There  is  a  splendid  growth  of 
young  timber  on  this  tract,  which  will  be  worth  the  price 
of  the  farm  in  a  few  years." 

The  next  that  we  hear  anything  about  this  farm  is  in  a 
letter  from  Latham  to  appellant,  under  date  of  August  18, 
1913,  in  which  he  again  speaks  of  this  tract  as  "the  800 
acre  tract,"  and  says  further : 

"You  spoke  as  if  you  would  buy  it,  if  I  would  take  half 
interest  in  it.  I  will  do  so,  and  put  up  one-half  of  the  ex- 
pense, and  divide  the  profits  equally,  between  us  when  sold ; 
and  should  I  bear  all  expense  of  showing  the  property  to 
customers,  advertising  andf  so  on,  I  will  charge  one-half 
commission  or  2  1-2  per  cent. 

"If  you  think  well  of  this,  come  up  and  inspect  as  soon 
as  possible  and  lets  fasten  it,  or  if  you  cannot  get  off  right 
away,  write  me  just  when  you  can,  and  I  will  try  to  get  him 
to  hold  it  off." 

The  appellant,  in  his  deposition,  admits  that  he  and  La- 
tham were  partners  in  the  purchase,  and  in  effect  says  that 
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he  would  not  have  purchased  if  Latham  had  not  gone  in 
with  him.  This  partnership  between  Latham  and  the  ap- 
pellant must  have  been  formed  about  that  date.  Presum- 
ably the  letter  of  August  18,  1913,  was  taken  as  an  accept- 
ance of  the  proposition  of  appellant  that  Latham  should 
go  into  partnership  with  him.  The  appellant  states  that 
he  first  came  into  personal  relationship  with  Latham  at  his 
office  in  Washington  in  the  latter  part  of  August,  1913 ;  so 
that  this  must  have  been  after  the  partnership  was  formed. 
The  appellant  states  that  it  was  at  this  interview  in  his 
office  in  he  latter  part  of  August,  1913,  that  he  was  assured 
by  Lathaim  that  there  were  800  acres  and  probably  more 
in  the  track.  As  to  the  source  of  Latham's  information  as 
to  the  quantity  of  acres  in  the  tract,  the  appellant  was  asked 
this  question :  "Did  Latham  ever  state  any  reason  why  he 
made  the  statement  that  this  tract  of  land  contained  800 
acres  or  more  to  you?"  to  which  he  replied:  "He  said  the 
map  showed  a  larger  portion  of  it  to  No.  5  than  it  did  to 
others.  He  showed  me  this  was  so."  So  it  appears  that 
Latham  did  not  make  any  representation  as  the  agent  of 
Sanders  that  it  was  claimed  or  asserted  by  him  that  the 
land  contained  800  acres,  but  that  it  was  a  deduction  of  his 
own  from  his  examination  of  the  map  which  he  exhibited 
to  the  appellant,  and  it  seems  to  have  convinced  him  of  the 
fact  also  as  he  states :  "He  showed  me  this  was  so."  It  is 
true  that  the  appellant  states  that  the  representations  made 
to  him  by  Latham  were  made  by  him  as  the  representative 
of  Sanders,  and  "as  no  representative  of  mine,"  but  it  is  a 
little  difficult  to  understand  how  the  appellant  could  dis- 
criminate between  what  representations  were  made  by  La- 
tham as  agent  for  Sanders  and  what  as  a  member  of  the 
firm. 

After  the  partnership  was  entered  into,  Latham,  acting 
on  behalf  of  himself  and  the  appellant,  entered  into  an 
agreement  with  Sanders  to  purchase  the  land,  and  pre- 
pared a  memorandum  of  agreement,  dated  August  25,  1913, 
which  was  subsequently  signed  by  Sanders,  in  which  it  is 


Digitized  by 


Google 


Austin  v.  Sanders.  199 

stated  that  the  land  is  "supposed  to  contain  800  acres." 
Latham  seemed  to  be  obsessed  with  the  idea  that  there 
were  800  acres  in  the  tract,  and  whenever  he  speaks  or 
writes  of  it,  it  is  always  as  "the  800  acre  tract."  The  very 
first  mention  he  made  of  it  in  his  letter  of  June  30,  1913, 
he  speaks  of  it  as  "the  800  acre  tract." 

The  price  of  the  tract  was  $12,000.  Latham  was  to 
pay  $4,000,  the  appellant  $4,000,  and  they  were  jointly  to 
pay  the  lien  of  $4,000  placed  upon  the  land  by  Sanders. 
The  land  was  conveyed  directly  to  Austin  by  deed  bearing 
date  January  9,  1914.  Latham's  name  was  omitted  from 
the  deed  because  he  stated  that  he  could  handle  the  land 
better  if  it  stood  in  the  name  of  the  appellant  only,  but  an 
agreement  was  entered  into  between  the  appellant  and  La- 
tham on  January  10,  1914,  in  which  the  land  is  again 
spoken  of  as  "the  800  acre  tract,"  by  which  Latham's  in- 
terest in  the  land  is  fully  and  completely  recognized,  and 
by  deed  bearing  date  January  20,  '1914,  Austin  conveyed  to 
Latham  an  undivided  one-half  interest  in  the  land.  The 
reason  for  this  will  be  stated  later. 

It  will  be  observed  that  the  contract  of  purchase  bears 
date  August  25,  1913,  whereas  the  deed  of  conveyance  was 
not  made  until  January  9,  1914,  so  that  the  parties  had 
ample  time  to  examine  the  title  and  before  the  deed  was 
made  the  appellant  says  that  he  asked  for  an  abstract  of 
title,  and  that  Latham  said  that  Howard  Smith  had  passed 
upon  the  title  and  it  was  perfectly  good.  Latham,  it  will 
be  observed,  was  a  joint  purchaser  with  appellant  of  this 
land,  and  if  the  title  was  examined  by  Smith,  as  stated  by 
Latham,  it  disclosed  the  fact  that  the  deed  from  Monroe 
and  Marbury  to  Sanders  described  the  land  as  "assessed 
for  taxation  as  583  1-2  acres,"  so  that  the  parties  were  ap- 
prised before  the  transaction  was  concluded  as  to  the  real 
quantity  of  land  in  the  boundary.  They  had  both  looked 
at  the  map,  however,  and  drawn  their  own  conclusions 
that  there  must  be  at  least  800  acres  in  the  tract,  but  for 
that  the  appellee  was  in  no  wise  responsible. 
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After  this  transaction  was  closed  by  the  deed  from  San- 
ders to  Austin,  it  appears  that  Latham  became  very  much 
interested  in  a  a  coal  mine  in  Kentucky,  and  was  putting 
all  the  money  he  could  get  into  that  venture.  He  got  the 
appellant  to  convey  to  him  a  one-half  interest  in  the  land, 
as  agreed  upon,  and  soon  thereafter  placed  a  deed  of  trust 
upon  his  half  interest  to  secure  a  loan  for  $6,000.  He  wrote 
to  appellant,  assuring  him  of  the  value  of  the  land  by  the 
fact  that  he  had  been  able  to  place  a  loan  of  $6,000  on  half 
of  it,  subject  to  the  encumbrance  of  $4,000,  after  the  par- 
ties who  made  the  loan  had  inspected  the  premises. 

Latham  made  default  in  the  payment  of  his  part  of  the 
$4,000  encumbrance  placed  upon  the  land  by  Sanders,  and 
the  land  was  sold  by  the  trustee  in  the  Sanders  deed  to  en- 
force the  lien  thereof,  and  at  that  sale  the  appellant  be- 
came the  purchaser  at  the  price  of  $3,865,  and  thereby  ac- 
quired title  to  the  whole  tract,  discharged  not  only  of  the 
Sanders  deed  of  trust  but  of  the  deed  which  Latham  had 
placed  on  his  half  of  the  land.  Austin  then  brought  this 
suit  for  the  recovery  of  the  deficiency  in  the  quantity  of 
land.  The  deed  from  Sanders  to  Austin,  it  will  be  remem- 
bered, does  not  state  the  quantity  of  land  in  the  tract.  Aus- 
tin, in  his  petition  for  appeal  in  this  case  states  that  he 
does  not  claim  under  the  agreement  of  August  25,  1913,  in 
which  it  is  said  that  the  tract  is  supposed  to  contain  800 
acres,  but  under  the  deed  in  which  no  quantity  is  stated. 
His  position  on  this  subject  is  probably  better  stated  in  his 
own  language. 

"Some  inquiry  was  made  at  the  hearing  as  to  whether 
the  complainant  was  suing  upon  the  deed  of  January  9, 
1914,  or  upon*  the  agreement  of  August  25,  1913.  A  very 
casual  analysis  of  the  bill  demonstrates  that  the  suit  is 
based  upon  a  failure  of  consideration,  to-wit,  the  non-ex- 
istence of  two  hundred  and  twenty  (220)  acres  conveyed 
by  the  deed  when  interpreted  by  the  well  known  rule,  'light 
of  surrounding  circumstances.*  There  are  two  suffi- 
cient reasons  why  an  action  of  this    sort   could    not    be 
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brought  under  the  agreement  of  August  25,  1913,  the  first 
being  that  both  Latham  and  Austin  would  have  to  be  par- 
ties to  such  a  suit  and  the  second  being  that,  the  contract 
in  question  being  executory,  would  only  furnish  the  basis 
for  a  suit  for  specific  performance  or  a  suit  for  damages 
brought  in  the  name  of  both  Latham  and  Austin  for  fail- 
ure to  perform,  if  they  so  elect.  On  the  other  hand,  the 
deficiency  which  is  the  subject  of  the  suit  at  bar,  grows  out 
of  an  executed  contract,  the  full  purchase  price  having 
been  paid  and,  in  view  of  the  Statute  of  Frauds,  the  only 
party  who  could  sue  for  such  deficiency  is  the  party  named 
in  the  contract,  to-wit,  Austin.  Further  argument  would 
be  superfluous  to  demonstrate  to  the  court  what  was  con- 
ceded to  be  law  at  the  hearing,  namely,  that  the  deed  must 
be  interpreted  as  to  the  area  of  the  property  by  what  the 
parties  had  in  mind  before  and  at  the  time  the  deed  was 
delivered,  to-wit,  eight  hundred  (800)  acres.  The  evidence 
overwhelmingly  shows  that  this  amount  was  in  the  minds 
of  both  parties  at  the  time  the  deed  was  executed  and  de- 
livered, and  induced  Austin  to  agree  to  pay  the  purchase 
price  of  twelve  thousand  ($12,000.00)  dollars  for  the  eight 
hundred  (800)  acres." 

We  are  of  opinion  that  the  evidence  does  not  show  that 
there  was  any  misrepresentation  on  the  part  of  the  appel- 
lee as  to  the  quantity  of  land  in  the  boundary  conveyed; 
that  all  the  misrepresentations  that  were  made  by  Latham 
with  reference  to  the  quantity  of  land  were  made  either 
before  he  became  the  agent  of  Sanders,  or  at  the  time  or 
after  he  became  a  partner  of  appellant ;  that  the  latter  were 
misrepresentations  of  one  partner  to  another,  for  which 
the  appellee  is  not  responsible;  that  the  deed  was  silent  as 
to  the  quantity  of  land  that  was  in  the  boundary;  and  that 
the  record  does  not  show  that  Sanders  was  responsible  for 
the  statements  made  by  Latham  as  to  the  quantity  of  land 
in  the  boundary;  and  that  the  sale  was  not  expressly  or  im- 
pliedly a  sale  by  the  acre. 
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For  these  reasons,  we  are  of  opinion  that  the  decree  of 
the  circuit  court  should  be  affirmed. 

Sims,  J.  (dissenting) . 

I  regret  to  say  that  I  cannot  concur  in  the  majority  opin- 
ion or  in.  its  results.  It  places  the  conclusion  to  affirm  the 
decree  complained  of  upon  two  grounds: 

1.  Because  the  evidence  does  not  show  that  there  was 
any  misrepresentation  on  the  part  of  the  appellee  as  to  the 
quantity  of  land!. 

2.  Because  the  evidence  does  not  show  that  the  sale  was 
expressly  or  impliedly  a  sale  by  the  acre. 

1.  As  to  the  second  ground  referred  to  (which  will  be 
first  considered) : 

Since  the  opinion  of  this  court  delivered  by  Judge  Bald- 
win in  the  leading  case  on  this  subject  in  Virginia  of  Bless- 
ing v.  Beatty,  1  Rob.  (40  Va.)  287,  it  has  been  the  settled 
rule  in  this  State,  followed  by  an  unbroken  line  of  decis- 
ions, that,  where  the  contract  of  sale  refers  to  the  number 
of  acres  of  the  land,  although  a  price  in  gross  for  the  whole 
of  the  land  is  stated  and  nothing  is  said  in  the  contract  as 
to  the  sale  being  by  the  acre,  it  is  presumed  to  be  a  sale  by 
the  acre,  unless  there  is  other  and  affirmative  proof  that 
the  contract  was  one  of  hazard  as  to  acreage  and  that  the 
sale  was  expressly  agreed  to  be  in  gross ;  and  that  the  bur- 
den is  always  upon  the  party  asserting  the  contract  of  haz- 
ard, (which  is  not  a  contract  which  is  favored  in  equity), 
to  prove  an  express  contract  of  a  sale  in  gross ;  and  the  lat- 
ter must  be  clearly  established  by  the  facts  before  the 
court  will  so  hold.  Blessing  v.  Beatty,  supra;  Crawford  V. 
McDaniel,  1  Rob.  (40  Va.)  448;  Jackson  V.  Ligcm,  3  Leigh 
(30  Va.)  161;  Benson  V.  Humphreys,  75  Va.  198;  Berry  v. 
Fishburne,  104  Va.  459;  Watson  v.  Hoy,  28  Gratt.  (6^  Va.) 
696,  698;  Emerson  V.  Stratton,  107  Va.  303,  307;  Pack  v. 
Whitaker,  110  Va.  122— to  cite  only  a  few  of  the  cases  on 
this  subject. 
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In  the  cause  before  us  the  contract  of  sale,  which  was  in 
the  form  of  a  statement  in  writing  signed  by  the  appellee 
and  accepted  by  a  memorandum  at  its  foot  signed  by  La- 
tham, acting  for  himself  and  appellant,  was  as  follows: 

"Memorandum  of  Agreement. 

"Washington,  D.  C,  August  25,  1913. 

"I  have  this  day  sold  to  J.  W.  Latham  of  Washington,  D. 
C.  and  R.  F.  Austin  of  Greenwood,  Miss.,  all  my  tract  of 
land,  in  Fairfax  County,  Virginia,  lying  on  the  south  side 
of  Accotink  Run,  one  mile  west  of  Pohick  Station,  on  the 
R.  F.  &  P.  R.  R.  formerly  owned  by  Miss  Mary  Custis  Lee, 
supposed  to  contain  800  acres,  on  the  terms,  to-wit:  $500 
cash,  paid  in  hand,  a  receipt  for  which  is  hereby  acknowl- 
edged, seven  thousand  five  hundred  ($7,500)  January  10, 
1914,  and  said  Latham  and  Austin  assume  the  present 
mortgage  that  is  now  on  the  place  of  four  thousand  dollars 
($4,000)  payable  as  follows:  ($1,000)  one  thousand  dol- 
lars, on  August  2nd,  1914,  one  thousand  dollars  ($1,000) 
dollars,  on  August  2nd,  1915,  and  balance  of  ($2,000)  dol- 
lars August  2,  1916.  A  full  settlement  of  all  interest  and 
taxes,  etc.,  and  a  general  warranty  deed  given  on  January 
10,  1914. 

"Witness  my  hand  and  seal  this  29th  of  August  1913." 
Signed)  "FREDERICK  H.  SANDERS.  (Seal)" 

There  was  no  evidence  in  the  cause  that  there  was  any 
express  agreement  that  the  sale  was  to  be  in  gross  and  not 
by  the  acre. 

Under  the  rule  in  Virginia  above  referred  to,  therefore, 
the  evidence  in  the  cause  shows  that  there  was  "impliedly" 
a  sale  by  the  acre,  and  hence  I  cannot  agree  with  the  con- 
clusion of  Judge  Burks  on  the  second  ground  upon  which 
he  rests  his  opinion. 
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2.  As  to  the  first  ground  above  referred  to,  on  which  the 
opinion  of  Judge  Burks  is  based : 

The  same  line  of  decisions  in  this  State  above  referred 
to,  and  some  of  which  are  above  cited,  established  the  doc- 
trine that  the  principle  on  which  equity  grants  the  relief 
sought  by  the  appellant  in  this  cause  is  that  of  granting  re- 
lief from  the  payment  of  money  induced  by  a  bona  fide 
mistake  of  fact  as  to  the  quantity  of  the  land  purchased. 
As  said  by  Baldwin  in  Blessing  v.  Beatty,  supra:  "The 
principle  upon  which  equity  gives  relief  in  cases  of  defi- 
ciency *  *  *  in-  the  estimated  quantity  upon  the  sale  of 
lands,  I  understand  to  be  that  of  mistake ;  whether  the  mu- 
tual mistake  of  the  parties  or  the  mistake  of  one  of  them 
occasioned  by  the  fraud  or  culpable  negligence  of  the  other. 
I  do  not  perceive  any  other  principle  upon  which  the  juris- 
diction can  be  founded.  *  *  *,f  The  mistake  of  the  vendee 
and  plaintiff  in  such  a  case  may  or  may  not  have  been  in- 
duced by  the  misrepresentation,  fraud  or  culpable  negli- 
gence of  the  vendor.  If  it  was  induced  by  a  mutual  mis- 
take, both  of  vendor  and  vendee,  (as  indeed  is  stated  by 
the  majority  opinion  in  the  outset  of  it,  as  well  as  in  Judge 
Baldwin's  opinion  above  quoted),  the  vendoe  plaintiff  is 
entitled  to  the  relief  of  recovery  back  of  so  much  money  as 
he  may  have  been  induced  to  pay  to  or  for  the  vendor,  by 
such  mistake  of  fact  existing  on  the  part  of  the  vendee. 
The  gravairen  of  such  a  case  and  the  only  essential  thing 
to  entitle  the  vendee  plaintiff  to  relief  is  that  he  paid  the 
money  under  a  bona  fide  mistake  of  fact  as  to  the  quantity 
of  the  land,  when  the  sale  was  a  sale  by  the  acre  and  not 
one  of  hazard  (not  a  sale  in  gross),  as  aforesaid. 

Whether  the*  mistake  of  appellant  was  induced  by  any 
misrepresentation  of  the  appellee,  therefore,  is  immaterial. 
If  the  truth  was  that  Latham  first  conceived  the  mistaken 
idea  that  there  was  800  acres  in  the  tract  of  land  and  that 
his  mistake  was  induced  by  the  Accotink  Run  not  being 
laid  down  accurately  on  the  map  of  the  "Ravensworth" 
lands  made  by  R.  R.  Farr,  Surveyor,  and  even  if  Latham 


Digitized  by 


Google 


Austin  v.  Sanders.  205 

communicated  this  obsession  of  his  to  the  appellee,  (as  he 
did  undoubtedly  to  the  appellant) ,  all  of  this,  as  I  view  the 
matter,  was  immaterial.  The  fact  remains,  that  however 
induced,  at  the  time  the  appellee  signed  the  contract  afore- 
said, and  it  was  entered  into  by  appellant ;  and  at  the  time 
the  appellant  paid  the  first  $4,000  paid  by  him ;  at  the  time 
the  deed  to  appellant  from  appellee  was  delivered;  and  at 
the  time  appellant  subsequently  paid  the  second  $4,000  and 
interest  and  expenses  presently  to  be  mentioned;  both  ap- 
pellee and  appellant  were  acting  under  the  honest  mistake 
that  said  land  contained  800  acres,  when  in  fact  it  contained 
a  substantially  less  quantity,  to-wit,  only  580.22  acres  and 
Latham  also  acted  under  the  same  honest  mistake  of  fact. 
There  is  no  suggestion  by  the  evidence  in  the  cause  of  any 
conscious  misrepresentation  or  fraud  on  the  part  of  any 
one. 

That  the  appellee  acted  under  said  honest  mistake  of 
fact,  is  conclusively  proved  to  be  a  fact  by  the  contract  of 
sale  above  quoted,  signed  by  him,  in  its  reference  to  the 
land  as  "supposed  to  contain  800  acres."  (Indeed,  if  any 
representation  as  to  quantity  from  appellee  was  necessary, 
here  was  a  representation  directly  by  him  to  appellee,  and 
in  writing,  in  the  very  contract  of  sale  itself.  That  the  con- 
tract was  drawn  by  some  one  else,  is  of  course  immaterial. 
The  reference  in  the  contract  of  sale  to  the  "supposed" 
quantity  of  the  land,  is  however  material,  as  evidence  of  the 
quantity  of  land  which  is  presumed,  under  the  rule  above 
referred  to,  to  have  been  in  the  minds  of  the  contracting 
parties  and  to  have  fixed  the  total  purchase  money  upon  a 
computation  based  on  a  sale  by  the  acre.)  That  Latham 
may  have  before  the  date  of  such  contract  made  the  same 
representation  to  appellant,  is  in  my  view  of  the  case 
wholly  immaterial,  or  in  what  capacity  Latham  was  then 
acting,  whether  as  agent  for  the  appellee  or  as  a  partner 
of  appellant.  The  ultimate  fact,  as  shown  by  all  of  the 
testimony  in  the  cause,  and  about  which  there  is  no  sugges- 
tion of  any  doubt  anywhere,  or  on  the  part  of  any  party  in 
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interest,  is  that  the  appellant  acted  under  the  honest  and 
bona  fide,  although  mistaken  belief,  that  there  were  800 
acres  of  the  land  when  he  paid  that  portion  of  the  purchase 
money  which  was  paid  by  him  therefor;  and  that  the  ap- 
pellee acted  under  the  same  mistake  of  fact  when  he  re- 
ceived that  portion  of  the  purchase  money  which  appellant 
paid  him  directly  and  when  he  took  appellant's  obligation 
as  to  the  assumption  of  the  $4,000  mortgage  or  deed  of 
trust  on  the  land  to  be  paid  for  appellee,  which  eventually 
resulted  in  the  sale  of  the  land  thereunder  and  the  further 
payment  of  purchase  money  for  said  land  made  by  appel- 
lant for  appellee. 

Accordingly,  under  said  contract,  appellant,  on  or  before 
January  9,  1914,  paid  to  the  appellee  $4,000  or  one-third 
of  the  purchase  'money.  Latham  paid  the  like  portion  of 
the  purchase  money  on  or  before  January  9,  1914,  or  it 
was  "settled"  between  Latham  and  appellee.  This  left  a 
remainder  of  one-third  of  the  purchase  money  unpaid,  be- 
ing the  $4,000  covered  by  the  mortgage  or  deed  of  trust 
debt  mentioned  in  said  contract,  the  payment  of  which  was 
assumed  by  Latham  and  appellant.  Subsequently  appel- 
lant, on  August  2,  1914,  paid  $500  on  the  principal  of  said 
$4,000  remainder  of  purchase  money  and  $60  on  account 
of  interest  on  the  $4,000  for  one  year.  Latham  defaulted 
in  the  payment  of  his  part  of  such  remainder  due  August 
2,  1914,  and  in  November,  1914,  the  land  was  sold  under 
the  mortgage  or  deed  of  trust  aforesaid  and  was  bought  in 
by  appellant  for  the  amount  of  the  balance  of  said  $4,000 
remainder  of  purchase  money  (and  interest  to  that  date) 
then  still  unpaid,  and  expenses  of  sale,  aggregating  $3,865. 
That  is  to  say,  by  his  purchase  at  said  sale  and  the  pay- 
ments made  by  him  prior  thereto  aforesaid,  appellant  paid 
two-thirds  of  the  purchase  money  of  $12,000  for  said  land, 
and  about  $129.80  in  excess  thereof,  expenses  of  said  sale, 
all  under  the  mistaken  belief  that  he  was  getting  at  least 
800  acres  of  land. 
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The  evidence  in  this  cause  established  beyond  all  ques- 
tion, therefore,  that  the  appellant  thus  paid  two-thirds  of 
said  purchase  money  under  an  honest  mistake  as  to  the 
quantity  of  said  land.  By  actual  survey  made  in  June, 
1915,  the  quantity  of  the  land  was  ascertained  to  be  580.22 
acres,  or  a  shortage  of  219.78  acres  was  found  to  exist  of 
the  supposed  quantity  of  800  acres,  as  stated  in  the  con- 
tract of  sale  aforesaid;  If  there  were  no  facts  with  respect 
to  buildings  on  the  land  or  other  circumstances  to  disturb 
the  average  price  per  acre  (and  there  is  no  suggestion 
thereof  in  the  record),  the  contract  price  of  the  land  (sup- 
posed to  be  800  acres  at  $12,000)  was  $15  per  acre.  The 
shortage  of  219.78  acres  at  $15  per  acre  would  amount  to 
$3,296.78.  As  appellant  paid  two-thirds  of  the  contract 
price  for  the  land  to  and  for  the  appellee  under  the  mis- 
take aforesaid  (not  computing  the  expenses  of  sales  afore- 
said paid  by  him,  with  which  appellee  should  not  be 
chargeable),  the  appellant  paid  for  two-thirds  of  said 
219.78  acres  shortage  of  land,  and  is  entitled  to  recover  of 
the  appellee  two-thirds  of  said  $3,296.78,  or  the  sum  of 
$2,197.80,  with  legal  interest  on  $68.68  parcel  thereof  from 
August  29,  1913;  on  $1,030.22  parcel  thereof  from  Jan- 
uary 9,  1914;  and  on  $1,098.90,  the  residue  thereof,  from 
November  — ,  1915  (the  day  of  sale  under  said  deed  of 
trust)  until  paid,  and  the  costs  of  suit  in  the  court  below 
and  upon  this  appeal. 

Latham  paid  for  one-third  of  said  shortage  of  land,  but 
he  is  not  a  party  before  the  court  seeking  to  recover  for 
such  payment.  It  is  true  that  appellant  claims  to  be  en- 
titled to  such  recovery  also,  but  no  principle  is  perceived 
upon  which  such  a  recovery  by  appellant  could  be  allowed. 
The  principle  on  which  relief  is  granted  in  such  cases,  above 
stated,  does  not  apply  to  such  a  recovery  by  appellant,  who 
did  not  pay  such  money. 

It  should  perhaps  be  further  stated  that  it  is  true,  as 
mentioned  in  the  majority  opinion,  that  the  deed  from  ap- 
pellee to  appellant  omits  any  statement  of  the  acreage  of 
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the  land.  But  there  is  no  suggestion  in  the  record  that  this 
omission  was  caused  by  any  change  in  the  supposition  or 
belief  of  the  vendor  and  vendee  that  the  land  contained  800 
acres  at  least.  Such  omission,  therefore,  can  have  no  ef- 
fect to  prove  an  express  contract  of  hazard  or  of  a  sale  in 
gross.  At  most  the  deed  was  merely  silent  as  to  what  the 
contract  was  as  to  acreage,  and  gave  no  covenant  of  war- 
ranty as  to  the  quantity  of  acreage  on  which  an  action  of 
covenant  would  lie.  But  since  this  case  is  not  an  action  of 
covenant,  the  silence  of  the  deed  on  this  point  is  immaterial. 
The  deed  does  not  supersede  the  contract  of  sale  as  to  the 
supposed  quantity  of  the  land  by  stating  that  a  different 
quantity  from  that  named  in  the  contract  is  conveyed;  but 
uses  language  which  would  operate  to  convey  the  land 
whatever  in  fact  might  be  the  acreage,  whether  in  excess  of 
the  contract  quantity  or  less  than  that  quantity. 

For  the  foregoing  reasons  I  am  of  opinion  that  the  de-v 
cree  complained  of  should  be  reversed. 

Affirmed. 


BUILDERS  SUPPLY  COMPANY  OF  HOPEWELL,  INC.  v.  PIED- 
MONT LUMBER  COMPANY,  INC.,  and 
BUILDERS  SUPPLY  COMPANY  OF  HOPEWELL,  INC.  v.  PEER- 
LESS LUMBER  COMPANY,  INC. 

(Richmond,  January  £4.  1918.) 

1.  Corporations — Principal  Office — Location — Incorporation  of   Ter- 

ritory.— The  severing  of  territory  from  a  county  changes  the  loca- 
tion of  the  principal  offices  of  all  corporations  located  within  that 
area,  'just  as  it  changes  the  citizenship  of  every  natural  person 
then  domiciled  within  the  area  thus  severed. 

2.  Courts — Jurisdiction, — The  jurisdiction  of  the  corporation  court 

of  a  city  to  entertain  an  action  against  a  corporation  is  perfectly 
clear,  without  any  reference  to  where  the  cause  of  action  arose, 
if  it  be  true  as  a  physical  fact  that  the  principal  office  of  the  de- 
fendant company  was  within  the  corporate  limits  of  the  city  at 
the  time  the  action  was  instituted. 

3.  Process — Return — Corporations. — The  return  of  the  officer  on  a 

process  against  a  corporation,  showing  service  on  the  clerk  of  the 
corporation  court  of  the  citv  in  which  the  action  was  instituted, 
none  of  the  officers  or  directors  being  residents  of  the  city  and 
no  person  having  been  designated  upon  whom  process  might  be 
served,  is  defective  if  it  fails  to  show  that  the  principal  office  of 
the  corporation  was  in  that  city;  but  the  return  may  be  amended 
so  as  to  show  that  fact. 
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Error  to  Corporation  Court  of  city  of  Hopewell. 

Remanded. 

Flaherty  &  Zelezmk,  for  the  plaintiff  in  error. 
Lightfoot  &  Tucker,  for  the  defendants  in  error. 

Prentis.  J.: 

These  two  cases  present  precisely  similar  questions,  and 
by  stipulation  of  counsel  hnve  been  argued  together.  The 
Piedmont  Lumber  Company,  Inc.,  and  the  Peerless  Lum- 
ber Company,  Inc.,  (hereinafter  called  the  plaintiffs),  in- 
stituted separate  actions  against  the  Builders  Supply  Com- 
pany of  Hopewell,  Inc.,  (hereinafter  called  the  defendant), 
in  the  Corporation  Court  of  Hopewell,  Va.,  which  resulted 
in  separate  judgments  against  the  defendant. 

The  question  involved  is  whether  or  not  the  Corporation 
Court  of  the  city  of  Hopewell  had  jurisdiction  of  the  ac- 
tions. It  appears  that  at  the  time  the  causes  of  action 
arose  and  at  the  time  of  the  incorporation  of  the  defendant, 
the  area  now  embraced  in  the  city  of  Hopewell  had  not 
been  incorporated,  but  was  a  part  of  the  county  of  Prince 
George.  In  the  certificate  of  incorporation  of  the  defen- 
dant, the  name  of  the  county,  city  or  town  wherein  its 
principal  office  was  to  be  located  is  designated  as  "Hope- 
well, Prince  George  County,  Virginia."  This  designation, 
certainly  at  that  time,  fixed  the  location  of  the  principal  of- 
fice of  the  defendant  company  in  the  county  of  Prince 
George,  because  there  was  then  no  incorporated  city  of 
Hopewell,  the  unincorporated  community  of  Hopewell  be- 
ing then  a  part  of  such  county.  Since  then,  by  the  act  ap- 
proved February  26,  1916,  (Acts,  1916,  p.  89)  that  com- 
munity theretofore  known  as  Hopewell  has  been  severed 
from  the  county  and  incorporated  as  the  city  of  Hopewell. 
For  the  defendant  it  is  claimed  that  as  the  charter  locates 
the  principal  office  in  the  county,  it  remains  there  even 
though  now  actually  located  within  the  geographical  area 
which  has  since  been  incorporated  as  the  city   of   Hope- 
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well ;  whereas  the  plaintiffs  claim  that  by  the  act  of  incor- 
poration the  principal  office  theretofore  in  the  county  was 
transferred  to  the  city.  This  is  the  question  which  was 
chiefly  argued,  which  was  raised  in  the  lower  court  by  the 
defendant,  by  motion  to  dismiss  for  want  of  jurisdiction, 
plea  in  abatement,  and  by  motion  in  arrest  of  judgment  for 
errors  appearing  on  the  face  of  the  record. 

No  authorities  precisely  in  point  have  been  cited  by  coun- 
sel, and  the  question  appears  to  be  one  of  first  impression 
in  this  State.  As  to  its  proper  determination,  however,  we 
have  no  doubt.  The  severing  of  the  territory  from  the 
county  of  Prince  George,  just  as  it  changed  the  citizenship 
of  every  natural  person  then  domiciled  within  the  area  thus 
severed,  so  it  also  changed  the  location  of  the  principal  of- 
fices of  all  corporations  which  were  located  within  that 
area.  Any  other  construction  would  lead  to  hopeless  con- 
fusion. While  the  Virginia  statute  only  requires  that  the 
certificate  of  incorporation  shall  designate  the  name  of  the 
county  (and  post-office  address  therein),  city  or  town 
wherein  the  principal  office  of  the  corporation  "in  this 
State  is  to  be  located,"  it  is  nevertheless  true  that  the  lo- 
cation of  the  principal  office  of  every  corporation  must  be 
at  some  particular  place  within  such  city,  county  or  town. 
If  the  charter  itself  does  not  designate  such  particular  lo- 
cation therein,  the  company  'must,  if  it  undertakes  to  ex- 
ecute its  corporate  powers,  establish  such  particular  loca- 
tion. If  thereafter  the  territory  in  which  such  principal 
office  is  located  is  severed  from  the  particular  county,  city 
or  town,  designated  in  the  certificate  of  incorporation, 
then  such  severance  carries  with  it  such  principal  office, 
just  as  it  carries  with  it  the  natural  persons  and  property 
of  that  territory.  Just  as  the  political  rights  of  the  citizens 
must  thereafter  be  execised  within  the  jurisdiction  of  the 
new  county,  city  or  town,  and  their  taxes  there  paid  to  the 
local  officers  of  such  new  municipality,  so  the  taxes  of  the 
corporations  the  principal  offices  of  which  are  located  with- 
in such  area  must  also  be  paid  to  such  local  officials.    If  the 


Digitized  by 


Google 


.  Builders  Supply  Co.  v.  Piedmont  Lumber  Co.    211 

county  of  Prince  George  had  been  divided  into  two  counties 
and  each  given  a  different  name,  the  principal  offices  of  all 
the  corporations  theretofore  located  in  the  county  of  Prince 
George  would,  by  operation  of  law,  be  transferred  to  one 
or  the  other  of  the  new  counties.  The  city  of  Manchester 
has  recently  been  consolidated  with  the  city  of  Richimond, 
and  all  corporations  whose  offices  were  theretofore  located 
within  the  city  of  Manchester,  from  the  date  such  con- 
solidation became  effective,  were  thereby  changed  and  lo- 
cated within  the  city  of  Richmond. 

The  question,  then,  is  one  of  fact — that  is,  whether  the 
office  of  the  defendant  company  was  located  at  the  time  of 
the  incorporation  of  the  city  of  Hopewell,  and  at  the  time 
of  the  institution  of  the  actions,  within  that  territory  which 
is  now  embraced  within  the  corporate  limits  of  the  city 
of  Hopewell.  In  view  of  the  fact  that  the  cases  were  argued 
upon  the  assumption  that  this  is  true,  we  shall  assume  it  to 
be  a  fact,  and  for  the  further  reason  that  upon  a  plea  to 
the  jurisdiction,  or  in  abatement,  just  as  is  the  case  with 
other  affirmative  pleas,  the  burden  of  proof  is,  as  a  general 
rule,  on  the  defendant.  1  C.  J.,  p.  275,  and  cases  cited  in 
note.  The  jurisdiction  of  the  Corporation  Court  of  the 
city  of  Hopewell  to  entertain  these  actions  is  perfectly 
clear,  without  any  reference  to  where  the  causes  of  action 
arose,  if  it  be  true  as  a  physical  fact  that  the  principal  of- 
fice of  the  defendant  company  was  within  the  corporate 
limits  of  Hopewell  at  the  time  the  actions  were  instituted. 

There  is  another  point  in  the  cases  requiring  attention. 
The  defendant  moved  to  quash  the  returns  of  the  officer 
upon  the  writs.  These  returns  were  in  these  words:  "Ex- 
ecuted on  the  12th  day  of  August,  1916,  by  delivering  with- 
in the  City  of  Hopewell,  Virginia,  a  true  copy  of  the  within 
summons  to  W.  I.  Gilkeson,  Clerk  of  the  Corporation  Court 
of  the  city  of  Hopewell,  in  person,  none  of  the  officers  or 
directors  of  Builders  Supply  Company  of  Hopewell,  Inc., 
being  residents  of  the  City  of  Hopewell  or  the  county  of 
Prince  George  and  no  person  having  been  designated,  upon 
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whom  service  of  process  may  be  made  in  accordance  with 
the  provisions  of  sec.  14,  chapter  1  of  the  Act  Concerning 
Corporations." 

It  will  be  noted  that  the  process  was  served  upon  the 
clerk  of  the  Corporation  Court  of  the  city  of  Hopewell,  and 
this  by  authority  of  section  14  of  chapter  1  of  the  Act  Con- 
cerning Corporations.  This  section  requires  every  corpora- 
tion of  this  class,  where  all  of  its  officers  and  directors  are 
non-residents  of  the  city  or  county  where  its  principal  of- 
fice is  located,  to  appoint  an  attorney  in  fact  residing  in 
such  city  or  county ,*  upon  whom  all  legal  process  against 
the  corporation  may  be  served,  and  provides  that  if  the 
company  fails  to  appoint  such  attorney  in  fact,  then  that 
all  legal  process  against  the  corporation  may  be  served 
upon  the  clerk  of  the  court  of  such  county  or  city  wherein 
is  located  such  principal  office,  having  jurisdiction  of  such 
action  or  proceeding. 

These  returns  are  defective,  in  that  they  fail  to  show 
that  the  principal  office  of  the  defendant  was  in  the  City 
of  Hopewell.  The  reference  in  the  returns  to  the  county 
of  Prince  George  may  be  treated  as  surplusage,  because  the 
sergeant  of  the  city  of  Hopewell  had  no  jurisdiction  in  the 
county;  but  the  returns  should  affirmatively  show  that  the 
principal  office  of  the  company  sued  is  within  the  county 
or  city  in  which  the  action  is  instituted,  for  the  rule  is  that 
where  constructive  service  of  process  is  allowed  in  lieu  of 
personal  service,  the  terms  of  the  statute  by  which  it  is 
authorized  and  prescribed  must  be  strictly  followed,  or  the 
service  will  be  invalid  and  the  judgment  rendered  thereon 
by  default  void.  Staunton  Perpetual  Bldg.  &  L.  Co.  v.  Har- 
den, Trustee,  et  als.,  92  Va.  236,  1  Va.  L.  Reg.  655,  with 
note  thereto  by  Judge  E.  C.  Burks. 

The  court,  in  this  case,  should  have  required  the  sergeant 
of  the  city  of  Hopewell  to  amend  his  returns  so  as  to  show 
whether  or  not  the  principal  office  of  the  defendant  com- 
pany was  within  the  area  of  the  corporate  limits  of  the 
itxty  of  Hopewell.    It  is  established,  however,  in  this  State, 
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that  it  is  not  too  late  now  to  make  such  amendments,  and 
if  the  returns  shall  be  amended  so  as  to  show  the  jurisdic- 
tional fact  required,  the  cases  should  be  affirmed.  Goolsby 
v.  St.  John,  25  Gratt  (66  Va.)  146;  Stoltz  v.  CoUins,  83  Va. 
423 ;  Shenandoah  Valley  R.  Co.  v.  Ashby's  Trustee,  86  Va. 
232;  Finney  v.  Clark,  Id.  452;  Commercial,  &c.  Co.  v.  Ever- 
hart,  88  Va.  952.  If,  however,  when  such  returns  shall  be 
amended  it  shall  appear  that  the  principal  office  of  the  de- 
fendant was  not  within  the  corporate  limits  of  the  City  of 
Hopewell  at  the  time  the  process  was  executed,  then  the 
cases  should  be  reversed  and  the  actions  dismissed. 

The  cases  will,  therefore,  be  remanded  with  leave  to  have 
the  returns  amended  in  accordance  with  the  facts,  within 
sixty  days  from  this  date. 

Remanded. 


THE  CHESAPEAKE  AND  OHIO  RAILWAY  CO.  v.  WARE. 
(Richmond,  January  24,  1918.) 

1.  Railroads — Fire — Declaration — Negligence. — Since  it  is  not  neces- 

sary, under  the  Featherston  act  (Acts  1908,  p.  388) ,  for  a  plain- 
tiff claiming  damage  by  lire  set  out  by  a  railroad  company  to 
allege  that  the  fire  was  negligently  set  out  by  the  defendant,  it 
is  immaterial  whether  such  allegations  of  negligence  were  suffi- 
cient and  they  may  be  treated  as  surplusage. 

2.  Idem — Evidence — Prima    Facie    Proof — Rebuttal. — Where    definite 

evidence  of  the  exact  time  at  which  a  train  alleged  to  have 
caused  a  fire  passed  the  point  of  origin  of  the  fire  on  the  day  in 
question  was  peculiarly  within  the  possession  of  the  defendant, 
testimony  for  the  plaintiff  that  according  to  the  defendant's 
schedule  of  trains  a  train  was  due  to  pass  such  point  at  that  time 
furnishes  prima  facie  evidence  of  the  fact  that  the  train  passed 
that  point  at  that  time  on  the  day  in  question,  which  becomes 
conclusive  uoon  the  failure  of  the  defendant  to  introduce  any  evi- 
dence in  rebuttal. 

3.  Evidence — Inference    from   a   Presumption — Established   Facts — 

Circumstantial  and  Direct  Evidence. — All  facts  which  are  proved 
in  a  case  bv  evidence  of  logical  probative  value,  either  direct 
(testimonial)  or  circumstantial,  may  serve  as  the  basis  from 
which  further  inference  of  fact  may  be  drawn;  in  other  words, 
where  a  fact  is  proved  in  a  case  as  a  fact,  although  by  inference 
from  circumstantial  evidence,  such  fact  may  itself  be  taken  as 
the  basis  for  a  new  inference  of  fact.  To  such  a  case  the  rule, 
that  "an  inference  cannot  be  drawn  from  a  presumption,"  does 
not  apply. 
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Error  to  Circuit  Court  of  City  of  Williamsburg  and 
county  of  James  City. 

Affirmed, 

S.  O.  Bland,  R.  G.  Bickford  and  Henry  Taylor,  Jr.,  for 
the  plaintiff  in  error. 

Frank  Armistead  and  Ashton  DoveU,  for  the  defendant 
in  error.  ' 

This  is  an  action  of  trespass  on  the  case  by  the  defendant 
in  error  (hereinafter  referred  to  as  plaintiff),  against  the 
plaintiff  in  error  (hereinafter  referred  to  as  defendant), 
seeking  to  recover  damages  to  certain  timber  on  the  land 
of  plaintiff  adjacent  to  the  railroad  right  of  way  of  the  de- 
fendant, caused,  as  is  alleged,  by  a  fire  set  out  by  the  de- 
fendant on  the  —  day  of  April,  1913. 

The  declaration  contained  three  counts.  There  was  a  de- 
murrer to  the  declaration  and  to  each  count  thereof,  which 
was  overruled  by  the  trial  court. 

The  allegations  drawn  in  question  by  the  demurrer  were 
in  substance  as  follows: 

Each  count  undertook  to  charge  both  that  the  defendant 
set  out  the  fire  and  that  it  negligently  did  so. 

The  grounds  of  demurrer  are,  in  substance,  that  all  of 
the  counts  were  insufficient  in  that  they  did  not  charge 
facts  from  which  the  negligence  aforesaid  could  be  inferred. 

In  addition  to  the  allegations  aforesaid  of  negligence,  the 
first  and  second  counts  alleged  that  the  fire  was  set  out  by 
the  defendant  "by  a  spark  emitted  from"  one  of  its  en- 
gines, and  the  third  count  alleged  that  the  fire  was  set  out 
by  the  defendant  "by  a  spark  from"  one  of  its  engines. 
None  of  the  grounds  of  demurrer  challenges  the  sufficiency' 
of  such  counts  to  allege  the  fact  that  the  fire  was  set  out  by 
a  spark  dropped  or  thrown  from  one  of  defendant's  en- 
gines. 
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There  was  a  trial  by  jury;  a  demurrer  to  evidence  by  the 
defendant;  and  a  verdict  of  the  jury  subject  to  such  de- 
murrer.   Such  demurrer  was  overruled  by  the  trial  court. 

The  Material  Facts,  Etc. 

The  facts  and  certain  material  details  of  evidence  bear- 
ing on  the  material  questions  of  fact  raised  by  the  assign- 
ments of  error,  are  as  follows : 

(a)  Concerning  the  place  of  origin  of  the  fire,  in  refer- 
ence to  its  proximity  to  the  railroad  of  the  defendant : 

The  testimony  for  the  plaintiff  did  not  of  itself  fix  the 
place  of  origin  of  the  fire.  But  that  testimony,  when  con- 
sidered along  with  the  testimony  of  J.  C.  Williamson,  a  wit-  i 
ness  for  defendant,  who  after  the  fire  examined  the  area 
burned  over,  (which  testimony  is  not  in  conflict  but  in  ac- 
cord with  the  evidence  for  the  plaintiff)!,  was  sufficient  to 
warrant  the  jury  in  finding,  the  fact  to  be  that  the  fire 
originated  on  the  north  side  of  the  railroad  (on  the  same 
side  of  it  as  plaintiff's  said  land),  either  upon  plaintiffs 
land  or  upon  a  small  point  of  timbered  land  of  a  neighbor 
of  his  adjacent  to  the  railroad  and  to  plaintiffs  land, 
and  at  a  place  sufficiently  close  to  the  railroad  for  it  to  have 
been  set  out  by  a  spark  from  one  of  the  locomotive  engines 
of  the  defendant. 

(b)  Concerning  the  question  of  fact  whether  a  locomo- 
tive engine  of  the  defendant,  drawing  its  mail  train,  passed 
along  by  the  point  of  origin  of  the  fire  a  short  time  before 
it  originated: 

There  was  no  direct  evidence  in  the  case  that  any  engine 
of  any  train  of  defendant  passed  said  point  at  the  time  in 
question.  The  evidence  for  the  plaintiff  on  this  subject  was 
wholly  circumstantial.  It  consisted  in  proving  that  a  mail 
train  of  the  defendant  was,  by  its  schedule  of  trains,  due 
to  pass  along  by  such  point  at  such  time.  The  direct  evi- 
dence on  this  point  may  be  best  illustrated  by  extracts  from 
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the  testimony  of  the  plaintiffs  witnesses  on  the  subject  as 
follows : 

One  of  such  witnesses  testified: 

"Q.  Had  any  trains  of  the  C.  &  0.  passed  by  there  at  any 
time, — close  to  that  time,  before  that? 

"A.  I  didn't  notice  any  trains,  but  I  think  there  is  some 
scheduled  about  that  time/* 

The  other  witness  for  plaintiff  on  this  subject,  who  no- 
ticed the  fire  somewhat  later  than  the  former  witness,  tes- 
tified : 

"Q.  Do  you  know  of  any  train  that  had  passed  there? 

"A.  I  never  took  any  notice  of  it.  I  live  right  there  and 
they  pass  and  repass  and  I  don't  take  any  notice  of  them, 
but  it  was  a  11  o'clock  train  that  would  have  gone  by  some 
time  when  I  saw  the  fire. 

"Q.  The  11  o'clock  train  had  gone  by  some  time? 

"A.  Yes,  sir. 

"Q.  The  11  o'clock  train  is  what  train? 

"A.  That  is  a  mail  train,  a  fast  train.  Somewhere 
around  about  11  o'clock.  We  always  call  it  the  11  o'clock 
train." 

The  defendant  introduced  no  evidence  on  the  subject  of 
whether  the  train  in  question  passed  said  point /at  the  time 
in  question. 

(a)  Concerning  the  question  of  fact  whether  there  was 
any  other  causal  agency  for  the  origin  of  the  fire  than  a 
spark  from  the  engine  of  said  mail  train  of  defendant: 

There  is  no  evidence  in  the  case  of  any  other  cause  of 
the  fire  other  than  that  tending  to  show  that  it  was  set  out 
by  a  spark  thrown  from  the  engine  of  said  mail  train  of  de- 
fendant. 

Sims,  J.,  after  making  the  foregoing  statement,  deliv- 
ered the  opinion  of  the  court. 

1.  In  regard  to  the  position  taken  by  the  demurrer,  men- 
tioned in  the  above  statement,  that  the  declaration  was  in- 
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sufficient  in  its  charges  of  negligence  in  the  respective 
counts  thereof,  the  following  is  deemed  sufficient  to  say : 

Since,  under  the  Featherston  Act  (Acts  1908,  p.  388), 
it  was  not  necessary  for  the  plaintiff  to  have  alleged  that 
the  fire  was  negligently  set  out  by  the  defendant,  (N.  &  W. 
Ry.  Co.  v.  Spates,  15  Va.  App.  71),  the  allega- 
tions of  such  negligence  drawn  in  question  by  the  demur- 
rer may  be  regarded  as  surplusage.  Therefore,  it  is  un- 
necessary for  us  to  inquire  whether  such  allegations  were 
sufficient  allegations  of  such  negligence.  Further,  as  the 
demurrer  does  not  challenge  the  sufficiency  of  the  declara- 
tion to  allege  the  setting  out  of  the  fire  under  the  Feather- 
stone  Act,  that  question  is  not  raised  by  the  demurrer,  and 
it  is  unnecessary  for  us  to  consider  that  question. 

We,  therefore,  find  no  error  in  the  action  of  the  trial 
court  in  overruling  the  demurrer. 

2.  There  are  two  assignments  of  error  raising  important 
and  interesting  questions  arising  from  the  action  of  the 
trial  court  in  permitting  certain  testimony  to  be  introduced 
before  the  jury  by  the  plaintiff,  over  the  objections  of  the 
defendant,  relied  on  by  the  former  as  evidencing  an  ex- 
press admission,  and  admissions  by  conduct  of  the  latter, 
of  its  liability.  In  the  view  we  take  of  the  case,  however, 
as  hereinafter  set  out,  we  consider  that  the  evidence  in  the 
case  for  plaintiff,  independent  of  the  testimony  drawn  in 
question  by  the  two  assignments  of  error  here  referred  to, 
was  sufficient  to  sustain  the  verdict  of  the  jury.  Therefore 
it  is  unnecessary  for  us  to  pass  upon  the  questions  raised 
by  such  assignments  of  error. 

3.  In  addition  to  the  material  facts  above  stated,  it 
should  be  added,  perhaps,  for  a  better  understanding  of 
the  instant  case,  that  the  fire  was  first  discovered  by  a  wit- 
ness who  was  about  three-fourths  of  a  mile  therefrom  at 
the  time  he  discovered  it ;  that  this  witness  first  observed  a 
"tremendous  smoke"  and  got  to  the  fire  as  quickly  as  he 
could  afoot  and  found  the  fire  burning  on  plaintiff's  land 
about  150  or  200  yards  from  the  right  of  way  of  defen- 
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dant;  that  the  fire  was  then  coming  from  the  direction  of 
such  right  of  way,  going  with  the  wind,  which  was  at  the 
time  blowing  from  said  right  of  way  towards  plaintiff's 
land;  and  that  witness  gave  it  as  his  opinion  (unobjected 
to)  that  he  did  not  think  the  fire  had  been  burning  ten 
minutes  when  he  saw  it. 

These  facts  taken  in  connection  with  the  facts  stated  in 
paragraphs  (a)  and  (c)  of  the  statement  of  material  facts 
above,  (which  are,  in  substance,  that  the  fire  originated 
sufficiently  close  to  the  railroad  for  it  to  have  been  set  out 
by  a  spark  from  the  engine  of  the  mail  trail  of  defendant 
above  referred  to,  and  that  there  was  no  evidence  in  the 
case  of  any  other  cause  of  the  fire) ,  bring  this  case  within 
the  holdings  of  this  court  in  C.  &  0.  Ry.  Co.  v.  May,  120  Va. 
— ,  13  App.  632,  and  Atlantic  &c.  R.  Co.  v.  Wat- 
kins,  104  Va.  154,  to  the  effect  that  the  circumstances 
attending  the  commencement  of  the  fire  warranted  the  jury 
in  finding  that  the  fire  was  set  out  by  said  passing  train  of 
the  defendant,  as  charged  in  the  declaration,  if  the  evi- 
dence set  out  in  paragraph  (b)  of  the  statement  of  facts 
and  evidence  above  was  sufficient  to  warrant  the  jury  in 
inferring,  and  thus  finding,  it  to  be  a  fact  that  such  train 
did  pass  along  by  the  point  of  origin  of  the  fire  a  short  time 
before  the  fire  originated.  Therefore,  the  turning  point 
in  the  case,  upon  the  issue  of  fact  as  to  whether  the  defen- 
dant set  out  the  fire  as  charged  in  the  declaration,  is  the 
question, — 

4.  Was  the  evidence  set  out  in  paragraph  (b)  above  suf- 
ficient to  warrant  the  jury  in  inferring,  and  thus  finding, 
it  to  be  a  fact,  that  said  train  did  pass  along  by  the  point 
of  origin  of  the  fire  a  short  time  before  the  fire  originated  ? 

Upon  this  question  two  positions  are  taken  for  the  de- 
fendant.   They  are,  in  effect,  as  follows : 

(1)  That  the  evidence  set  forth  in  said  paragraph  (b) 
is  insufficient  to  warrant  the  jury  in  making  the  inference 
of  fact  that  the  train  did  pass  along  as  aforesaid  at  the  time 
in  question;  that  the  scheduled  time  of  the  train  proves 
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nothing;  that  it  may  have  been  on  time  or  it  may  have  been 
late.  It  may  have  passed  at  or  about  the  time  in  question 
or  three  hours  afterwards  or  not  at  all  that  day.  That  the 
evidence  wholly  fails  to  show  these  facts  and  leaves  the 
question  at  issue  open  to  mere  surmise  and  conjecture. 

(2)  That  there  being  no  direct  evidence  before  the  jury 
that  the  train  did  in  fact  pass  at  or  about  the  time  in  ques- 
tion, the  most  that  can  be  said  to  sustain  the  verdict  of  the 
jury  in  this  particular  is  that  the  jury  might  have  inferred 
or  presumed  from  the  circumstantial  evidence  before  them 
that  the  train  did  so  pass.  That  this  was  an  inference  or 
presumption  and  that  the  jury  could  not  upon  this  infer- 
ence  or  presumption  base  another  inference  that  the  fire 
was  set  out  by  this  train  as  it  passed  the  point  of  origin  of 
the  fire. 

As  to  the  first  (1)  position  taken  for  defendant  above 
mentioned : 

The  testimony  for  plaintiff  as  to  the  time  of  passing  of 
the  train  tended  to  prove  such  time  and  was  as  definite  evi- 
dence as  the  plaintiff  could  produce  on  this  point,  without 
resorting  to  calling  the  defendant  itself,  through  its  agents 
or  records,  to  testify  in  the  case.  The  plaintiff's  witnesses 
on  the  subject,  living  as  they  did  close  by  the  railroad,  and 
having  grown  accustomed  to  the  passing  of  trains,  were 
naturally,  as  a  rule,  unconscious  of  their  passing,  and  so 
could  not  be  expected  to  testify  with  more  definiteness 
than  they  did  on  that  subject.  In  this  situation,  and  in 
view  of  the  fact  that  definite  evidence  of  the  exact  time  at 
which  the  train  passed  was  peculiarly  within  the  posses- 
sion of  the  defendant,  being  furnished  by  its  record  of  the 
movement  of  its  trains,  the  testimony  for  plaintiff  furnish- 
ed prima  facie  evidence  of  the  fact  that  the  train  ran  on 
time  on  the  day  in  question,  and  hence  passed  the  point  of 
origin  of  the  fire  a  short  time  before  the  fire  originated. 
The  defendant  having  failed  to  introduce  any  evidence  to 
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rebut  the  prima  facie  proof  aforesaid,  such  proof  became 
conclusive  of  the  fact  in  question.  1  Wigmore  on  Ev.,  sec. 
285,  and  authorities  cited. 

As  quoted  by  the  learned  author  of  the  work  last  cited, 
Lord  Mansfield,  C.  J.,  said  in  Blatch  v.  Archer,  Cowp.  66 : 
"It  is  certainly  a  maxim  that  all  evidence  is  to  be  weighed 
according  to  the  proof  which  it  was  in  the  power  of  one 
side  to  have  produced  and  in  the  power  of  the  other  side  to 
have  contradicted."  And  as  also  quoted  by  the  same 
learned  author  above  referred  to,  Best,  J.,  speaking  of  a 
presumption  of  fact  arising  from  evidence  introduced  by 
one  party,  which  evidence  is  in  itself  inconclusive,  said  in 
R.  V.  Burdett,  4  B.  &  Aid.  122:  "If  the  opposite  party  has 
it  in  his  power  to  rebut  it  by  evidence,  and  yet  offers  none, 
then  we  have  something  like  an  admission  that  the  pre- 
sumption is  just." 

As  to  the  second  (2)  position  for  defendant,  above  men- 
tioned : 

The  rule  that  "an  inference  cannot  be  based  upon  a  pre- 
sumption," or,  what  is  the  same  rule,  that  "an  inference 
cannot  be  based  upon  an  inference,"  is  invoked  as  fatal  to 
the  plaintiff's  case.  It  is  urged  with  much  ability  and  force 
by  counsel  for  defendant  that,  in  the  consideration  of  cir- 
cumstantial evidence,  an  inference  cannot  be  based  upon  an 
inference  or  presumption.  That  an  inference  or  presump- 
tion cannot  form  the  basis  of  fact  from  which  another  in- 
ference of  fact  may  be  drawn.  That  at  most,  in  the  instant 
case,  all  that  can  be  said  is  that  the  jury  were  warranted 
in  drawing  the  inference  or  presumption  that-  the  train 
passed  as  aforesaid.  That  there  is  no  direct  proof  of  it  as 
a  fact.  That  only  from  facts  which  have  been  proved  by 
direct  evidence  can  the  jury  properly  draw  an  inference 
of  fact.  Hence,  the  jury  could  not  use  this  inference  or 
presumption  that  the  train  passed  as  aforesaid  as  an  in- 
termediate fact  from  which  to  make  a  second  inference  that 
the  fire  originated  from  the  train. 
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We  are  cited  on  this  point  only  to  the  cases  of  C.  &  0.  Ry. 
Co.  V.  Heath,  103  Va.  64,  and  N.  &  W.  Ry.  Co.  V.  Cromer, 
99  Va.  763.  The  statement  in  these  cases  of  the  rule  in- 
voked is  this :  "An  inference  cannot  be  drawn  from  a  pre- 
sumption, but  must  be  founded  upon  some  fact  legally  es- 
tablished." The  latter  case  quotes  this  rule  from  Bailey 
on  Personal  Injuries  (1st  Ed.),  sec.  1675. 

The  rule  referred  to  is  firmly  established  and  is  a  correct 
and  wise  rule  when  correctly  applied. 

Referring  to  the  rule  that  an  inference  cannot  be  drawn 
from  an  inference  or  presumption,  McCabe,  J.,  in  delivering 
the  opinion  of  the  court  in  Henshaw  V.  State,  147  Ind.  334, 
at  p.  363,  says:  "There  is  an  important  exception  to  that 
rule  however.  A  fact  in  the  nature  of  an  inference  may  it- 
self be  taken  as  the  basis  of  a  new  inference,  whether  in- 
termediate or  final,  provided  the  first  inference  has  the  re- 
quired basis  of  a  proved  fact  Burrill  Civ.  Ev.,  p.  138;  Best 
on  Pres.,  sec.  187;  1  Greenl.  Ev.,  sec.  34."  (Italics  sup- 
plied). Reference  to  the  authorities  cited  by  Bailey  on  Per- 
sonal Injuries,  supra,  and  to  the  two  Virginia  cases  cited, 
supra,  makes  it  clear  that  the  presumption  or  inference  re- 
ferred to  in  the  rule  in  question  is  a  presumption  or  infer- 
ence which  may  and  often  should  be  drawn  but  which  in 
the  case  in  which  the  rule  in  question  is  applied  is  not  a 
proved  fact  If  the  inference  or  presumption  is  based  on 
such  evidence  that  it  may  be  regarded  as  a  fact  proved  in 
the  case,  then,  although  the  evidence  on  which  it  is  based 
may  be  circumstantial  evidence,  such  inference  or  pre- 
sumption of  fact  may  itself  form  the  basis  for  another  in- 
ference of  fact,  equally  as  if  it  had  been  proved  by  direct 
evidence.    1  Wigmore  on  Ev.,  sec.  41. 

The  last  cited  learned  author  dealing  with  the  rule  under 
consideration  unqualified  by  the  exception  above  referred 
to,  says: 

"It  was  once  suggested  that  an  'inference  upon  an  in- 
ference' will  not  be  permitted,  i.  e.,  a  fact  desired  to  be 
used  circumstantially  must  itself  be  established  by  testi- 
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monial"  (direct)  "evidence;  and  this  suggestion  has  been 
repeated  by  a  few  courts  and  sometimes  actually  enforced. 
There  is  no  such  rule,  nor  can  be.  If  there  were,  hardly  a 
single  trial  could  be  adequately  prosecuted.  *  *  *  All  de- 
partments of  reasoning,  all  scientific  work,  every  day's  life, 
and  every  day's  trials,  proceed  upon  such  data.  The  ju- 
dicial utterances  that  sanction  the  fallacious  and  imprac- 
tical limitation,  originally  put  forward  without  authority, 
must  be  taken  as  valid  only  for  the  particular  evidentiary 
facts  therein  relied  upon." 

It  should  be  noted  that  an  examination  of  all  the  cases 
cited  by  the  learned  author  last  quoted  to  thjat  portion  of 
the  text  above  set  forth  which  alludes  to  the  unqualified  rule 
that  "an  inference  upon  an  inference"  has  been  repeated 
by  a  few  courts  and  sometimes  actually  enforced,  discloses 
that  all  of  such  cases  which  repeat  and  those  which  enforce 
the  rule  mentioned,  either  contain  a  quotation  from  Starkie 
Ev.,  sec.  57,  or  refer  to  cases  which  do  contain  that  quota- 
tion. The  latter  quotation  is  as  follows:  "In  the  first 
place,  as  the  very  foundation  of  indirect  proof  in  the  estab- 
lishment of  one  or  more  facts  from  which  the  inference  is 
sought  to  be  made,  the  law  requires  that  the  latter  should 
be  established  by  direct  evidence,  in  the  same  manner  as 
if  they  were  the  very  facts  in  issue."  Here  seems  to  be  the 
source,  so  far  as  we  have  discovered  it,  of  the  misconcep- 
tion which  has  arisen  in  the  few  cases  where  the  rule  has 
been  enforced  unqualifiedly,  referred  to  by  Mr.  Wigmore. 
The  word  "direct?'  is  underscored  in  the  quotation  from 
Starkie  on  Evidence  as  found  in  one  of  the  earliest  cases 
we  have  examined  containing  it.  We  have  not  had  access 
to  the  edition  of  Starkie  on  Evidence  containing  this  lan- 
guage. Mr.  Wigmore  cites  the  edition  of  1824.  The  text 
of  Mr.  Starkie,  quoted  as  aforesaid,  is  undoubtedly  mislead- 
ing. But  the  text  itself,  upon  a  careful  reading  of  it,  dis- 
closes that  the  direct  evidence  therein  referred  to  is  not 
direct  evidence  in  the  usual  (but  as  Mr.  Wigmore  says  in 
the  incorrect)   meaning  with  which  that    phraseology    is 
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used,  distinguishing  such  evidence  from  circumstantial  evi- 
dence. (Mr.  Wigmore  avoids  this  confusion  by  designat- 
ing the  former  evidence  as  "testimonial  evidence")  The 
concluding  portion  of  the  text  quoted  from  Mr.  Starkie 
shows,  however,  that  he  means  to  say  that  all  facts  which 
are  proved  in  a  case  "in  the  same  manner  as  if  they  were 
the  very  facts  in  issue" — that  is,  by  evidence  of  logical 
probative  value,  either  direct  (testimonial)  or  circum- 
stantial may  serve  as  the  basis  from  which  further  infer- 
ence of  fact  may  be  drawn.  This,  as  we  have  seen,  is  the 
true  rule  and  is  in  accord  with  the  great  weight  of  au- 
thority. And  since  all  "facts  in  issue"  may  be  proved  by 
circumstantial  evidence,  as  well  as  by  direct  or  testimonial  " 
evidence,  and  every  fact  proved  by  circumstantial  evidence 
is  but  an  inference  from  such  evidence,  Mr.  Starkie  in 
truth  says  that  where  a  fact  is  proved  in  a  case  as  a  fact, 
although  by  inference  from  circumstantial  evidence,  such 
fact  may  itself  be  taken  as  the  basis  for  a  new  inference  of  ' 
fact. 

Indeed,  when  we  consider  the  rule  as  stated  by  Bailey  on 
Personal  Injuries, — i.  e.,  "An  inference  cannot  be  drawn 
from  a  presumption,  but  must  be  founded  upon  some  fact 
legally  established" — we  see  that  the  concluding  portion  of 
the  sentence  carries  the  same  meaning  as  the  quotation 
from  Mr.  Starkie  when  correctly  understood,  and  as  that 
expressed  in  Henshaw  V.  State,  supru,  above  set  forth. 

In  the  instant  case  the  inference  that  the  train  passed 
as  aforesaid,  must  be  regarded,  as  aforesaid,  as  a  proved 
fact;  hence,  although  proved  by  circumstantial  evidence,  it 
might  have  properly  formed  (in  connection  with  the  other 
facts)  the  basis  for  another  inference  of  fact  by  the  jury, 
to-wit,  the  inference  that  the  fire  was  set  out  by  the  said 
train  as  charged  in  the  declaration. 

We  must  conclude,  therefore,  that  neither  of  the  positions 
(1)  or  (2)  above  mentioned  as  taken  for  defendant,  can 
be  sustained,  and  the  question  4  under  consideration  must 
be  answered  ip  the  affirmative. 


Digitized  by 


Google 


224  15  Virginia  Appeals. 

For  the  foregoing  reasons  the  judgment  complained  of 
must  be  affirmed. 

Affirmed. 


city  of  Portsmouth  v.  Portsmouth  &  Norfolk 
corporation. 

(Richmond,  January  2U9  1918.) 

1.  Contracts — Bids—-Franchises — Deposit    to    Insure    Execution    of 

Contract — Constitutional  Law — Municipal  Corporations — Consti- 
tution, Sec.  125;  Code,  Sec.  1033-/. — There  is  nothing  in  section 
125  of  the  Constitution,  or  section  1033-f  of  the  Code,  which  for- 
bids a  stipulation  that  a  bidder  for  a  municipal  franchise  shall 
deposit  with  his  bid  a  certified  check  to  insure  the  execution  of  a 
contract  with  the  municipality  in  case  of  acceptance  of  the  bid; 
and  in  case  of  his  neglect  or  refusal  to  execute  the  contract,  with- 
out default  on  the  part  of  the  municipality,  he  cannot  recover 
his  deposit. 

2.  Municipal  Corporations — Franchise — Ordinance  Extending  Time. 

— An  ordinance  of  a  municipal  corporation  extending  additional 
time  to  a  company  for  supplying  municipal  lighting,  held  not  to 
be  an  amendment  of  its  original  franchise. 

Error  to  Circuit  Court  of  city  of  Portsmouth. 

Reversed. 
Jno.  W.  Happer,  for  the  plaintiff  in  error. 
R.  R.  Hicks,  for  the  defendant  in  error. 

Whittle,  P. : 

The  common  council  of  the  City  of  Portsmouth,  pursuant 
to  Code,  section  1038,  passed  an  ordinance  authorizing  the 
granting  of  a  franchise  for  lighting  the  streets,  etc.,  of  the 
city,  which  was  approved  by  the  mayor  March  6,  19Q9. 

Section  4  of  the  ordinance  provides :  "All  bidders  are  to 
be  invited  to  make  their  bids  upon  a  ten  year  franchise  with 
a  ten  year  contract,  and  a  twenty  year  franchise  with  a  ten 
year  contract;  and  each  bidder  is  required  to  accompany  his 
bid  with  a  certified  check  payable  to  the  city  treasurer  in 
the  sum  of  five  thousand  dollars, — to  be  forfeited  to  the  city 
as  liquidated  damages  should  he  fail  to  comply  with  his  bid 
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and  execute  the  contract  hereby  required  in  the  event  of 
his  bid  being  accepted;  but  should  his  bid  be  not  accepted 
then  the  said  check  is  to  be  returned  to  him." 

The  Portsmouth  and  Norfolk  Corporation,  defendant  in 
error,  was  the  sole  bidder  and  filed  with  its  bid  a  certified 
check  for  five  thousand  dollars,  as  required  by  the  ordi- 
nance. The  council,  by  subsequent  ordinance,  in  accord- 
ance with  the  statute,  awarded  the  franchise  and  contract 
to  defendant  in  error,  and  directed  the  citjf  attorney  to  pre- 
pare the  contract,  which  was  done,  and  it  was  dated  and 
duly  executed  on  the  part  of  the  city  May  25,  1910.  But 
defendant  in  error,  admittedly,  by  reason  of  its  inability 
to  finance  the  undertaking  and  for  no  other  cause,  declined 
to  execute  the  contract.  Thereupon,  the  council,  on  July 
14,  1910,  adopted  a  resolution  forfeiting  the  certified  check, 
and  placed  the  proceeds  to  the  city's  credit. 

On  April  9,  1915,  four  years,  eight  months  and  twenty 
days  after  the  alleged  cause  of  action  accrued,  the  Ports- 
mouth and  Norfolk  Corporation  brought  assumpsit  against 
the  city  to  recover  the  amount  of  the  check.  The  defendant 
demurred  to  the  declaration,  and  plead  the  general  issue, 
and  filed  a  special  plea  setting  up  the  three  years  limita- 
tion as  a  bar  to  the  action.  The  whole  matter  of  law  and 
fact  was  submitted  to  the  court,  which  rendered  judgment 
for  the  plaintiff.  The  essential  contentions  of  defendant  in 
error  for  affirming  the  judgment  are  these : 

1.  "That  the  requirement  that  the  bidder  should  deposit 
his  check  for  $5,000  as  a  prerequisite  to  bidding  for  a  pub- 
lic franchise  is  contrary  to  the  Constitution  of  the  State  of 
Virginia  and  laws  passed  in  pursuance  thereof,  and  thus 
having  been  acquired  by  the  city  illegally,  the  city  had  no 
title  to  the  check  and  it  remained  the  property  of  the  cor- 
poration." 

This  proposition  is  based  upon  misapprehension  of  the 
facts  upon  which  it  is  predicated.  Section  125,  Art.  VIII, 
of  the  Constitution  ordains,  that  "Before  granting  any  such 
franchise  or  privilege  for  a  term  of  years,  except  for  a 
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bridge  or  railroad,  the  municipality  shall  first,  after  due 
advertisement,  receive  bids  therefor,  publicly,  in  such  man- 
ner as  may  be  approved  by  law,  and  shall  then  act  as  may 
be  required  by  law." 

Code,  section  1033-f,  provides,  "*  *  *  that  the  person  or 
corporation  to  whom  any  such  franchise,  right  or  privilege 
is  awarded,  whether  by  competing  bids  or  otherwise,  shall 
first  execute  a  bond  with  good  and  sufficient  security  in 
favor  of  the  city  or  town,  in  such  sum  as  said  city  or  town 
shall  determine,  conditioned  upon  the  constructing  and  put- 
ting into  operation  and  maintaining  the  plant  or  plants 
provided  for  in  the  franchise,  right,  or  privilege  granted." 

The  bond  is  required  for  the  franchise  and  for  the  dis- 
charge of  the  duties  thereby  imposed  in  conformity  with 
the  statute.  The  certified  check,  on  the  other  hand,  was 
intended  to  insure  the  execution  of  the  contract,  and  in 
case  of  failure,  to  indemnify  the  city  by  way  of  liquidated 
damages  for  the  breach.  There  is  nothing  either  in  the 
Constitution  or  statute  which  forbids  such  stipulation,  and 
the  requirement  is  not  unusual  in  transactions  of  this  kind. 

Judge  Dillon  in  his  work  on  Municipal  Corporations, 
says:  "After  the  opening  of  the  bids,  the  ascertainment 
of  the  lowest  and  most  favorable  bidder,  and  the  adoption 
of  a  resolution  that  the  contract  be  awarded  to  him,  does 
not  make  a  completed  contract  between  the  municipality 
and  the  bidder,  where  the  charter  requires  that  all  con- 
tracts relating  to  city  affairs  shall  be  in  writing,  or  where 
the  advertisement  so  specifies,  or  where  some  further  step 
remains  to  be  taken.  *  *  *  Where  a  bidder  accompanies  his 
bid  for  the  performance  of  a  public  work  with  the  deposit 
of  a  certain  sum  under  an  agreement  to  forfeit  the  sum  de- 
posited in  case  of  his  neglect  or  refusal  to  enter  into  the 
contract  for  the  work,  and  without  default  on  the  part  of 
the  board  he  fails  to  execute  the  contract,  he  cannot  recover 
back  his  deposit  and  the  board  may  declare  the  same  for- 
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feited."  2  Dillon  on  Mun.  Corp.  (5th  Ed.),  sec.  810;  cited 
with  approval  in  Baltimore  v.  Robinson,  123  Md.  660,  53 
L.  R.  A,  (N.  S.)  225. 

So,  McQuillin  on  Mun.  Corp.,  sec.  1221,  says :  "It  is  fre- 
quently required  that  bidders  for  public  contracts  accom- 
pany their  bids  with  a  deposit  or  other  security  of  a  pre- 
scribed amount,  as  a  guaranty  that  they  will  meet  the  re- 
quirements of  their  bids.  When  so  required  it  is  generally 
held  necessary  to  the  validity  of  the  bid  that  the  security 
be  submitted  with  the  bid  and  be  of  the  kind  designated." 
And  in  note  11  it  is  said:  "Such  a  requirement  is  a  valid 
regulation  of  the  conduct  of  municipal  business."  (Citing 
Wheaton  &c.  Co.  v.  Boston,  204  Mass.  218).  So,  also,  the 
same  author,  at  section  1221,  page  2677,  says :  "Money  ac- 
companying a  bid  as  security  that  a  bidder  will  enter  into 
a  contract  if  his  bid  is  accepted,  cannot  be  recovered  back 
if  the  bidder  fails  to  enter  into  the  contract.  The  rule  that 
courts  incline  against  forfeitures  has  no  application  to  such 
a  case,  and  the  rule  is  never  carried  to  the  extent  of  re- 
lieving parties  against  the  express  terms  of  their  own  con- 
tracts." 

2.  This  contention,  in  substance,  is  that  defendant  in  er- 
ror's check  was  deposited  with  a  bid  that  was  never  ac- 
cepted by  the  council  of  the  city;  and  that  the  franchise 
granted  materially  varied  from  the  original  bid.  In  con- 
travention of  this  allegation,  the  record  affirmatively  shows 
that  there  is  no  such  variance  between  the  franchise 
granted  and  the  bid ;  and,  moreover,  that  the  committees  of 
both  branches  of  the  council  reported  favorably  upon  the 
bid,  and  the  report  was  adopted  by  the  common  council  on 
May  11, 1909,  and  by  the  board  of  aldermen  on  May  18,  and 
approved  by  the  mayor  on  May  22,  following. 

3.  The  contention  that  thie  ordinance  of  April  23,  1910, 
extending  additional  time  to  the  company  for  supplying 
municipal  lighting,  was  an  amendment  of  the  original  fran- 
chise, and,  therefore,  for  non-compliance  with  paragraph 
5  of  section  1033-f,  was  illegal,  is   without   merit.      The 
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second  paragraph  of  the  resolution  shows  that  it  was 
adopted  on  application  of  the  corporation;  and  besides  it 
was  not  an  amendment  or  extension  of  the  franchise,  but 
simply  an  extension  of  time  on  the  contract  within  which 
to  furnish  municipal  lighting,  and  the  city  was  within  its 
rights  in  granting  the  indulgence. 

4.  All  of  the  foregoing  contentions  are  intended  to  lead 
up  to  the  proposition  that  the  city's  claim  to  the  proceeds 
of  the  five  thousand  dollars  check  was  tortious.  Conse- 
quently, that  the  correct  limitation  governing  an  action  for 
its  recovery  was  five  years  under  section  2920,  as  the  city 
maintains.  Since,  however,  we  are  of  opinion  that  plain- 
tiff in  error  was  rightfully  entitled  to  the  fund  in  contro- 
versy in  any  aspect  of  the  case,  the  judgment  must  be  re- 
versed, and  judgment  entered  for  the  plaintiff  in  error,  the 
city  of  Portsmouth. 

Reversed. 


FLIPPO  v.  COMMONWEALTH. 

(Richmond,  January  2U>  1918.) 

X.  Criminal  Law — Infante — Cruel  Treatment. — Where  the  defendant 
was  convicted  of  overworking  and  cruelly  treating  a  child  thir- 
teen years  old,  under  his  control,  held  that  the  evidence  does  not 
support  the  verdict. 

Error  to  Circuit  Court  of  Henrico  county. 

Reversed. 

Geo.  P.  Haw,  for  the  plaintiff  in  error. 

Attorney-General  Jno.  Garland  Pollard,  Assistamt-At- 
torney-General  J.  D.  Hwnk,  Jr.,  and  Leon  M.  Bazile,  for  the 
Commonwealth. 

Burks,  J.: 

W.  F.  Flippo,  the  plaintiff  in  error,  was  tried  and  con- 
victed by  a  justice  of  the  peace  on  a  warrant  charging, 
"that  within  the  last  twelve  months,  at  said  county,  W.  F. 
Flippo  did  unlawfully  overwork  and  cruelly  treat  a  child, 
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Carl  Bice,  thirteen  years  old,  who  was  under  his  control." 
The  justice  imposed  upon  him  a  fine  of  fifty  dollars,  and, 
on  appeal  to  the  circuit  court,  a  new  trial  was  had  and  he 
was  again  convicted  and  judgment  was  awarded  against 
him  for  a  fine  of  fifty  dollars.  To  that  judgment  this  writ 
of  error  was  awarded. 

The  Commonwealth  having  waived  its  objection  to  the 
bill  of  exceptions  in  this  case,  the  only  assignment  of  er- 
ror which  need  be  considered  is  that  the  verdict  was  con- 
trary to  the  law  and  the  evidence. 

The  entire  evidence  in  the  case,  as  certified  by  the  trial 
court,  was  as  follows: 

"Strange,  a  witness  for  the  Commonwealth,  testified  as 
follows:  That  hearing  that  W.  F.  Flippo  who  was  farm- 
ing on  the  Varina  farm,  in  Henrico  county,  was  mistreating 
a  boy  named  Carl  Bice,  who  lived  with  him,  he  made  in- 
quiries in  the  neighborhood  and  then  conferred  with  Sheriff 
Sydnor  and  they  went  together  to  Varina  to  investigate  the 
matter  and  talked  with  the  boy  and  Flippo.  That  the  boy 
said  he  was  thirteen  years  of  age  and  had  been  living  with 
Flippo  four  years.  That  in  March  of  this  year  Flippo  made 
him  plough  with  a  three-horse  team  while  he,  Flippo, 
ploughed  with  a  two-horse  team ;  that  his  team  stopped  and 
refused  to  go  on  and  Flippo  came  to  him  and,  using  the 
whip  with  which  he,  Flippo,  was  driving  his  team,  he 
whipped  the  boy's  team  and  started  them  doing  and,  as  they 
went  off,  Flippo  cut  the  whip  behind  him  and  cut  the  boy 
on  his  legs  and  brought  blood.  This  statement  was  made 
in  the  presence  of  Flippo  who,  thereupon,  adntftted  that  it 
was  true,  but  stated  that  he  did  not  intend  to  do  it.  Strange 
also  said  the  boy  stated  that  Flippo  struck  him  with  his 
fist  on  his  head  once.  Flippo  admitted  this,  but  denied  that 
it  happened  on  the  same  day  he  struck  the  boy  with  the 
whip,  and  claimed  that  he  struck  the  boy  with  his  hand  and 
not  with  his  fist.  The  boy  stated,  and  Flippo  admitted,  that 
the  boy  was  struck  on  the  head  about  two  weeks  before  be- 
ing interviewed  by  the  officers.    Strange  further  testified 
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that  at  the  time  he  talked  with  Flippo  and  the  boy,  the  boy 
had  a  bump  on  his  head,  and  stated  that  it  was  caused  by 
Flippo  striking  him  with  his  fist,  but  that  Flippo  claimed 
he  struck  the  boy  only  with  his  open  hand.  Strange  further 
testified  that  the  boy  asked  Sydnor  and  himself  to  take  him 
away,  but  they  did  not,  at  that  time,  do  this,  but  left  him 
with  Flippo,  with  directions  not  to  mistreat  him  in  any  way 
and  that  the  boy  was  not  taken  away  until  Flippo  was  con- 
victed by  the  justice  of  the  peace. 

"W.  W.  Sydnor,  another  witness  of  the  Commonwealth, 
testified  that  he  went  with  Strang  to  Varina,  and  talked 
with  Flippo  and  the  boy  and  substantiated  Strang  in  all  of 
the  above  testimony. 

"Jake  Hayes,  another  witness,  a  colored  man,  testified 
that  last  April  he  saw  the  boy  driving  a  harrow  over 
plowed  land,  that  he  was  barefooted  and  limping,  and  he 
asked  him  what  was  the  matter  with  him,  and  he  said  the 
bottom  of  his  feet  were  sore.  That  he,  Hayes,  was  about 
fifty  yards  off  and  could  not  see  the  condition  of  his  feet. 
That  in  March  he  saw  Flippo  strike  the  boy  with  the  whip 
when  he  was  ploughing,  that  he  was  not  very  near  him. 

"J.  A.  Loving,  another  witness  for  the  Commonwealth, 
testified  that  in  March  last,  there  was  a  snow  that  covered 
the  ground.  That  Flippo  was  away  visiting  his  brother 
who  lived  on  the  saane  farm  about  a  mile  distant,  and  that 
Carl  was  left  alone  at  the  place  and  had  to  feed  all  the 
teams  and  stock,  consisting  of  four  or  five  horses  and  mules 
and  two  or  three  cows ;  that  the  feed  and  teams  and  cattle 
were  all  under  shelter. 

"Jessie  Johnson,  a  colored  man,  and  a  witness  for  the 
Commonwealth,  testified:  'Was  with  Jack  Hay  and  saw 
boy  harrowing  and  he  was  limping,  he  did  not  see  or  ex- 
amine boy's  feet  nor  did  Hay/  " 

The  witnesses  for  the  accused  testified  as  follows: 

"Dr.  Maybee,  Supt.  Children's  Home  Society  of  Virginia, 
testified :  Carl  Bice  was  under  his  care  and  he  put  him  out 
at  one  nlace  and  he  ran  away.    That  about  four  years  ago 
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he  put  him  with  W.  F.  Flippo  who  was  then  living  at  Vic- 
toria, Virginia.  That  Carl  was  incorrigible  and  was  not 
neat  and  did  not  care  much  for  his  person.  That  Flippo  has 
several  times  reported  to  him  Carl's  misbehavior.  That 
Carl  has  improved  very  much  in  his  appearance  and  his 
mental  developments  and  his  behavior.  That  Carl  was 
much  opposed  to  leaving  Mr.  Flippo.  That  he,  Maybee, 
was  away  from  the  city  when  this  matter  was  before  the 
justice;  on  his  return  he  went  to  Flippo  with — Strang, 
and  the  boy  was  so  much  opposed  to  leaving  that  he  had  to 
use  force  to  take  him  away.  That  he  found  another  home 
for  Carl  with  a  family  near  Staunton,  but  Carl  ran  away 
and  went  back  to  Flippo  and  Flippo  wrote  him,  Maybee, 
and  then  Maybee  allowed  the  boy  to  remain  with  Flippo 
and  he  is  there  now. 

"The  accused  testified :  The  boy  had  been  with  him  four 
years.  That  when  he  came  there  he  was  very  filthy  and 
had  very  bad  habits  and  was  very  unmanageable  and  gave 
him  a  good  deal  of  trouble.  That  he  had  done  the  best  with 
him  he  could,  had  cared  for  him,  and  had  been  kind  in  his 
treatment.  He  had  found  it  necessary  at  times  to  discipline 
him,  but  had  never  been  cruel  or  unkind  to  him.  That  sev- 
eral times  he  thought  of  returning  him  to  the  home  and 
wrote  Dr.  Maybee  of  his  behavior.  That  his  wife  taught 
him  sometimes  and  some  years  he  sent  him  to  the  public 
school ;  that  he  attended  school  or  was  taught  by  his  wife 
every  session.  That  he  never  did  strike  him  with  his  fist; 
that  once  in  his  chamber  he  shoved  him  with  his  hand  and 
the  boy  tripped  over,  something  and  fell  against  the  door, 
striking  his  head,  which  made  a  slight  bruise  on  his  fore- 
head. That  at  the  time  the  boy  was  limping  while  harrow- 
ing, barefooted,  he  had  more  than  one  pair  of  shoes  and 
left  them  off  of  his  own  accord.  That  he  never  struck  him 
with  an  ear  of  corn  in  anger  on  any  occasion.  That  in 
March  last  when  the  snow  came  he  was  at  his  brother's 
about  a  mile  away  and  remained  there  only  one  day.  That 
the  boy  did  not  suffer  any.    That  the  time  he  is  said  to  have 
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cut  the  boy  had  whipped  the  team  to  make  them  go  and  as 
they  moved  off  from  him  he  continued  to  cut  and  crack  the 
whip  behind  the  team;  that  he  did  not  intend  to  cut  the 
boy,  though  he  might  have  cut  him  once  if  at  all.  That 
when  Strang  and  Sydnor  said  he  had  struck  him  and  drawn 
blood  he  said,  'If  Carl  says  so  he  ought  to  know,  but  I  did 
not  know  it,  and  did  not  intend  it.'  That  he  did  not  admit 
that  he  had  done  it.  That  the  three-horse  plow  in  the  land 
he  was  plowing  was  not  very  hard  to  handle  as  the  rows 
were  long  and  the  land  in  good  condition  and  the  plow 
needed  very  little  attention  except  in  turning  at  the  ends, 
and  then  the  horses  dragged  it  around.  That  when  he  left 
the  boy  at  Christmas  he  made  all  necessary  provision  for 
his  comfort  and  phoned  Mrs.  Canfield  to  ask  Mr.  Canfield 
to  look  after  him.  That  the  boy  has  greatly  improved  in 
every  respect  since  he  has  had  him,  and  is  very  fond  of  him, 
Flippo,  and  his  wife.  That  when  Sydnor  and  Strang  pro- 
posed to  take  him  away,  he  cried  and  begged  not  to  be  car- 
ried away.  That  at  the  time  he  was  lame  it  was  from  dew 
galls.  That  it  is  not  cruel  to  have  a  boy  13  years  old  to 
drive  a  harrow,  run  a  single  cultivator  or  run  a  three-horse 
plow,  that  he  had  done  such  work  and  even  drove  a  four- 
horse  wagon  before  he  was  as  old  as  that.  That  Carl  pre- 
ferred that  work  to  working  around  the  house. 

'  "Mrs.  J.  E.  Flippo,  wife  of  the  accused,  testified  that  her. 
husband  had  always  been  kind  to  the  boy.  That  the  boy 
had  greatly  improved,  since  he  came  to  them.  That  her 
husband  did  not  strike  him  with  his  fist  the  time  alleged  nor 
at  any  time.  That  he  had  shoes  at  all  times  and  not  com- 
pelled to  go  bare-footed  and  was  not  overworked. 

"E.  J.  Flippo,  father  of  accused,  testified  that  the  accused 
is  of  kindly  temper  and  disposition  and  never  was  cruel 
and  unkind  to  the  boy.  That  while  they  were  at  Victoria,  saw 
boy  daily.  The  boy  needed  restraint  and  disciplining.  The 
accused  is  good  tempered  and  kindly  and  not  cruel.     He 
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and  all  of  his  sons  did  as  hard  work  as  this  boy  before  they 
were  as  old  as  he  is,  and  that  it  is  not  cruel  to  have  such 
work  done  by  a  13  year  old  boy. 

"Virgie  Long,  brother-in-law  of  accused,  J.  Long,  father- 
in-law,  and  F.  Flippo  and  Ellis  Flippo,  brothers  of  accused, 
said  that  Carl  did  and  is  said  to  have  done  the  things  he  is 
accused  of,  and  was  not  cruel.  That  they  did  similar  work 
before  they  were  as  old  as  he,  and  that  accused  was  not 
cruel  to  the  boy,  that  they  saw  a  good  deal  of  them. 

"Carl  Bice,  the  boy  who  it  is  charged  was  overworked  and 
cruelly  treated,  testified  accused  never  was  cruel  to  him. 
That  when  accused  cut  him  with  whip  and  drew  blood  he 
did  not  intend  to  cut  him  and  it  did  not  hurt  him  very 
much.  That  the  time  he  was  harrowing  bare-footed  he  had 
shoes,  but  preferred  to  go  bare-footed.  That  his  feet  were 
sore  from  dew  galls.  That  accused  never  struck  him  with 
his  fist  or  an  ear  of  corn,  and  never  punished  him  except 
when  he  should  have  done  so,  that  accused  was  never  cruel 
or  unkind  to  him.  That  he  left  the  place  near  Staunton  and 
came  home  to  Mr.  Flippo  and  did  not  want  to  leave  there. 
That  he  did  not  tell  Strang  that  accused  struck  with  with 
his  fist  and  that  he  never  struck  him  with  an  ear  of  corn." 

The  evidence,  though  considered  as  on  a  demurrer  there- 
to by  Flippo  is  not  sufficient  to  sustain  the  verdict.  The 
treatment  accorded  to  that  incorrigible  boy  by  Flippo  can- 
not be  said  to  have  been  cruel,  nor  does  the  evidence  show 
that  he  was  overworked.  The  chief  witness  against  the 
accused  was  the  witness  Strang,  in  whose  testimony  the 
sheriff  of  Henrico  county  concurs.  Strang  does  not  testify 
to  any  act  done  by  Flippo.  His  testimony  was  pure  hear- 
say, consisting  of  what  the  boy  told  him,  and  could  not  be 
used  against  the  accused  except  to  the  extent  that  it 
amounted  to  a  confession.  Strang  repeated  the  statements 
of  the  boy  to  Flippo,  and  he  either  denied  or  gave  a  satis- 
factory explanation  of  each  of  them.  Such  statements  are 
not  confessions.  Jackson  v.  Commonwealth,  (Pearl  Bryan 
case),  100  Ky.  239.    The  explanations  of  Flippo  are  in  en- 
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tire  harmony  with  his  testimony  at  the  trial,  and  are  not 
contradicted  by  any  evidence  on  behalf  of  the  prosecution. 
The  testimony  of  Dr.  Maybee  and  of  other  witnesses  for 
the  defense  does  not  conflict  with  that  given  for  the  prosecu- 
tion, though,  in  some  of  its  aspects,  it  is  explanatory  there- 
of. If  this  boy  was  overworked  and  cruelly  treated  by 
Flippo,  it  is  very  strange  that  he  should  have  been  so  op- 
posed to  leaving  Flippo  that  it  was  necessary  "to  use  force 
to  take  him  away,"  and  that  after  he  was  placed  in  another 
home  he  should  have  run  away  and  returned  to  Flippo.  It 
is  hardly  less  strange  that  Dr.  Maybee,  whose  duty  it  was 
to  see  that  he  was  provided  with  a  proper  home,  should 
have  permitted  him  ta  remain  with  Flippo,  and  that  he 
should  be  now,  with  Dr.  Maybee's  consent  and  approval, 
there  and  "not  want  to  leave  there,"  while  the  Common- 
wealth is  asking  this  court  to  affirm  a  judgment  of  convic- 
tion against  Flippo  for  overworking  and  cruelly  treating 
him.  The  boy  was  taken  into  Flippo's  family  and  rightfully 
put  to  work.  That,  at  times,  he  needed  correction  and  re- 
ceived it,  we  do  not  doubt.  But  that  he  was  cruelly  treated 
or  overworked  is  not  made  to  appear  from  the  evidence. 
Flippo  was  training  the  boy  along  useful  lines  in  the  sta- 
tion of  life  that  he  would  probably  have  to  occupy  in  the 
future,  and  he  was  improving  under  his  treatment.  If  his 
conduct  was  such  as  to  require  reasonable  and  moderate 
correction  for  his  welfare,  it  was  the  right  and  duty  of 
Flippo  to  administer  it.  The  evidence  does  not  support  the 
verdict  found  by  the  jury,  and  the  judgment  entered 
thereon  must,  therefore,  be  reversed. 

Reversed. 
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FITZGERALD  v.  SOUTHERN  FARM  AGENCY. 
(Richmond,  January  24,  1918:) 

1.  Venue — Assumpsit — Commissions — Sale    of   Real   Estate. — Where 

the  owner  of  a  farm  entered  into  a  written  contract  with  a  real 
estate  agent  in  the  office  of  the  agent,  agreeing  to  pay  him  cer- 
tain commissions  for  procuring  a  sale,  and  after  a  prospective 
purchaser  had  been  secured,  who  was  unwilling  however  to  pay 
the  price  named  in  the  original  contract,  another  written  agree- 
ment between  the  agent  and  the  owner  was  entered  into  at  the 
home  of  the  owner,  changing  the  selling  price  and  commissions: 
Held,  that  the  last-named  agreement  was  merely  a  modification 
of  the  original  agency  contract,  and  that  at  least  a  part  of  the 
cause  of  action  arose  at  the  place  where  the  original  contract 
was  made. 

2.  Pleading  and  Practice — Abatement — Duplicity. — A  plea  in  abate- 

ment which  presents  two  distinct  and  sufficient  defenses,  either 
of  which,  if  true,  would  necessitate  a  finding  on  the  issue  in  favor 
of  the  pleader,  is  bad  for  duplicity  and  should  be  rejected  . 

3.  Instructions — Substitution. — Although   an   instruction    requested 

by  the  defendant  is  correct  as  a  statement  of  abstract  legal  pro- 
positions and  it  would  not  have  been  error  to  give  it,  it  is  not 
reversible  error  to  substitute  another  instruction  which  contains 
a  clear,  correct  and  adequate  statement  of  the  law  from  the  de- 
fendant's standpoint  as  applied  to  the  facts  of  the  case. 

Error  to  Corporation  Court  of  City  of  Lynchburg. 

Affirmed. 
Byrd,  Fulton  &  Byrd,  Robert  G.  Hundley  and  Hubard, 
Gayle  &  Boatwright,  for  the  plaintiff  in  error. 
Aubrey  E.  Strode,  for  the  defendant  in  error. 

Kelly,  J.  : 

On  the  30th  of  May,  1914,  J.  H.  Fitzgerald,  desiring  to 
sell  his  farm,  entered  into  a  written  contract  with  William 
Beasley,  a  real  estate  agent  doing  business  under  the  name 
of  Southern  Farm  Agency.  Fitzgerald  resided  in  Buck- 
ingham county,  where  the  farm  was  situated.  Beasley's 
real  estate  office  was  in  the  city  of  Lynchburg,  and  the  con- 
tract was  signed  and  delivered  there.    It  was  as  follows : 

"To  the  Southern  Farm  Agency :  Gentlemen :  We  here- 
by authorize  you  to  sell  and  execute  the  customary  pre- 
liminary contract  of  sale  for  the  within  described  property 
(referring  to  an  accompanying  written  description)  being 
the  same  land  conveyed  by  deed  duly  recorded,  at  the  price 
of  $35,000  payable  $ cash  and  balance  in  equal  in- 
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stallments,  payable  in  one,  two  and  £hree  years,  the  de- 
ferred payments  to  carry  interest  at  the  rate  of  six  per 
centum  per  annum,  payable  annually,  and  to  be  secured  by 
deed  of  trust  on  the  property. 

"If  the  property  is  sold  at  and  on  the  foregoing  price  and 
terms  or  such  different  prices  and  terms  as  may  be  agree- 
able to  the  owner  by  you  or  as  the  result  of  your  influence 
or  introduction,  you  are  to  have  a  commission  of  five  per 
centum  of  the  selling  price,  which  is  hereby  assigned  to 
you,  and  is  to  be  paid  out  of  the  first  money  coming  from 
the  purchaser.  If  the  property  is  exchanged,  you  are  to 
have  five  per  centum  commission  on  the  above  valuation. 
We  reserve  the  right  to  sell  the  property  ourselves  or 
through  other  agents  to  any  one  whose  attention  was  not 
called  to  the  property  by  you. 

"You  are  to  be  given  fifteen  days'  written  notice  of  the 
withdrawal  of  the  property,  but  if  at  any  time  it  is  sold  to 
a  party  whose  attention  directly  or  indirectly  was  called  to 
it  by  you,  you  are  still  to  get  your  commission.  We  hereby 
waive  our  exemption  as  to  these  obligations." 

Beasley  brought  the  property  to  the  attention  of  one  C. 
E.  Dawson,  a  citizen  of  Illinois,  and  after  considerable 
time  and  labor  expended  in  negotiations  and  in  trips  to 
Buckingham  county  with  Dawson  to  visit  the  farm  and  its 
owner,  Beasley  obtained  from  Dawson  a  written  offer  of 
purchase  at"  the  price  of  $27,000,  subject  to  certain  terms 
and  conditions  specified  in  the  offer  and  not  necessary  to 
be  repeated  here. 

This  offer  was  written  and  signed  in  Nelson  county 
where  Dawson  was  temporarily  located,  and  was  carried 
by  Beasley  to  Fitzgerald  in  Buckingham  county,  where  the 
latter  accepted  the  same,  subject  to  certain  conditions  set 
out  by  him  in  his  written  acceptance.  On  this  occasion, 
however,  he  informed  Beasley  that  if  the  sale  was  made  at 
$27,000,  the  commissions  thereon  would  have  to  be  reduced 
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from  5  per  cent.,  as  fixed  in  the  original  contract  of  agency, 
to  a  flat  sum  of  $1,000.  Beasley  agreed  to  this,  and  there- 
upon he  and  Fitgerald  signed  the  following  agreement: 

"It  is  hereby  agreed  that  in  case  sale  is  made  of  J.  H. 
Fitzgerald's  farm  to  C.  E.  Dawson  for  $27,000  the  South- 
ern Farm  Agency  is  to  have  a  commission  of  $1,000  in  full 
of  all  claims  for  commissions  against  said  Fitzgerald,  but 
leave  is  given  said  So.  Farm  Agency  to  price  and  sell  the 
property  for  any  sum  over  $27,000  they  may  see  fit  and  all 
excess  over  $26,000  that  they  get  is  to  go  to  them  as  their 
commission." 

Beasley  returned  to  his  office  in  Lynchburg,  where  he 
met  Dawson  the  next  day  and  procured  from  him  a  slightly 
qualified  acceptance  of  the  conditions  imposed  on  his  origi- 
nal offer  by  Fitzgerald.  Dawson  and  Beasley  then  pro- 
ceeded again  to  Buckingham  county,  where  they  met  Fitz- 
gerald, and  where,  after  some  further  parleying,  Dawson 
withdrew  all  qualifications  from  his  acceptance  of  the  con- 
ditions insisted  upon  by  Fitzgerald,  and  the  contract  be- 
tween them  was  thus  finally  closed. 

Subsequently,  Fitzgerald  claimed  that  he  was  mentally 
incompetent  to  make  the  contract,  and  declined  to  convey 
the  farm  in  accordance  therewith.  Dawson  was  ready  to 
perform  on  his  part,  but  decided  to  end  the  matter  so  far  as 
he  was  concerned,  and  did  so  by  a  letter  to  Fitzgerald,  in 
which,  among  other  things,  he  said :  "I  am  unwilling  to  v 
become  involved  in  any  litigation  with  you  about  the  mat- 
ter, though  I  am  advised  that  I  could  easily  force  you  to 
live  up  to  the  contract  and  let  me  have  the  land,  so  I  here- 
by notify  you  that  the  deal  between  you  and  me  is  off,  and 
I  have  this  day  been  paid  by  the  Southern  Farm  Agency 
the  $500  which  I  placed  in  their  hands  on  account  of  the 
cash  payment  of  your  land." 

Beasley  claimed  that  he  had  done  all  his  contract  required 

to  entitle  him  to  his  commission,  but  Fitzgerald  refused  to 

recognize  the  claim,  and  Beasley  then  brought  this  action 

%of  assumpsit  in  the  Corporation  Court  of  the  City  of  Lynch- 
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burg.  There  was  a  verdict  and  judgment  in  his  favor  for 
$ly0009  to  which  this  writ  of  error  was  awarded.  For  con- 
venience, we  shall  hereafter  designate  the  parties,  respec- 
tively, as  plaintiff  and  defendant,  in  accordance  with  their 
position  in  the  lower  court. 

The  first  assignment  of  error  calls  in  question  the  action 
of  the  trial  court  in  dismissing  the  defendant's  plea  in 
abatement  No.  1,  which  set  up  as  a  defense,  "that  the  sup- 
posed cause  of  the  said  action  did  not,  nor  did  any  part 
thereof,  arise  in  the  said  city  of  Lynchburg,  but  that  the 
supposed  cause  of  the  said  action  and  every  part  thereof, 
did  arise  within  the  county  of  Buckingham,  and  at  the  time 
of  the  issuing  of  the  said  writ  in  this  cause,  the  said  de- 
fendant did  not  reside  in  the  said  City  of  Lynchburg,  but 
that  he  did  then  reside,  and  has  ever  since  resided,  and 
does  now  reside,  in  the  county  of  Buckingham." 

Issue  was  joined  upon  this  plea,  and  the  court  found, 
upon  a  submission  to  it  of  all  matters  of  law  and  fact  thus 
arising,  that  the  cause  of  action,  or  a  part  thereof,  arose 
in  the  City  of  Lynchburg,  and  that,  therefore,  under  section 
3215  of  the  Code,  authorizing  the  bringing  of  an  action  "in 
any  county  or  corporation  wherein  the  cause  of  action,  or 
any  part  thereof,  arose,  although  none  of  the  defendants  re- 
side therein,"  the  plea  was  bad. 

It  is  conceded,  as  of  course  it  must  be,  that  there  was  no 
error  in  this  ruling  if  the  court  was  right  in  finding  as  a 
fact  that  the  cause  of  action  or  some  part  thereof  arose  in 
Lynchburg.  Counsel  for  defendant  have  presented  us  with 
an  argument,  ably  and  resourcefully  constructed,  to  show 
that  the  cause  of  action  and  every  part  thereof  arose,  as 
the  plea  alleges,  in  Buckingham  county.  This  argument 
rests  upon  the  contention  that  Beasley's  right  to  commis- 
sions depended  upon  his  agency  contract  with  Fitzgerald 
and  his  production  of  a  purchaser  thereunder  bound  by  a 
valid  contract,  and  upon  the  further  contention  that  both 
the  contract  of  agency  and  the  contract  of  sale  were  made 
wholly  within  the  county  of  Buckingham.     The  infirmity- 
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in  the  argument  lies,  as  we  think,  in  the  latter  contention. 
We  are  unable  to  regard  the  written  agreement  between 
the  parties,  entered  into  in  Buckingham  county,  whereby 
the  selling  price  and  the  commissions  were  changed,  other- 
wise than  as  a  modification  of  the  original  agency  contract ; 
and  the  parties  evidently  so  understood  it.  The  prospective 
purchaser  had  been  secured  under  the  authority  of  the 
original,  which  in  terms  contemplated  the  possibility  of  a 
less  price  than  that  expressly  named  therein ;  and  the  only 
purpose  of  the  supplemental  agency  agreement  was  to  pre- 
vent the  original  from  operating,  as  it  would  otherwise 
have  done,  to  fix  the  commission  at  the  rate  of  five  per  cen- 
tum upon  the  amount  of  the  purchase  price.  The  supple- 
mental contract  was  not  necessary  in  order  to  authorize  the 
sale  at  $27,000.  That  price  and  the  conditions  upon  which 
it  would  be  accepted  were  fixed  by  Dawson's  offer  and  Fitz- 
gerald's conditional  acceptance.  The  primary  contract  of 
agency  having  been  made  in  Lynchburg,  we  have  no  diffi- 
culty in  holding  that  at  least  a  part  of  the  cause  of  action 
arose  there. 

The  case,  in  the  respect  now  under  consideration,  is 
within  the  reasoning  adopted  by  this  court  in  Ferguson  V. 
Grottoes  Co.,  72  Va.  316,  the  syllabus  of  which  satisfac- 
torily sets  forth  the  essence  of  the  decision  as  follows : 

44 Common  Law  Action — Venue — Case  at  Bar. — If  a  cor- 
poration, at  its  home  office,  employs  an  agent  to  sell  its 
stock,  and  subsequently  informs  its  agent  by  telegram,  in 
answer  to  a  telegram  from  him,  that  it  has  no  more  stock 
for  sale,  but  that  he  can  continue  to  sell  stock  in  conjunc- 
tion with  another,  who  had  an  option  on  all  the  stock  left, 
and  divide  commissions  with  him,  and  the  agent  does  pro- 
ceed to  make  sales,  this  is  not  a  new  contract,  but  a  modifi- 
cation of  the  original  agreement,  and  an  action  to  recover 
commissions  on  stock  sold  before  and  after  the  said  tele- 
gram must  be  brought  within  the  jurisdiction  of  the  home 
office,  and  cannot  be  maintained  in  the  jurisdiction  where 
the  telegram  was  received  by  such  agent." 
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The  second  assignment  of  error  involves  the  propriety 
of  the  trial  court's  action  in  rejecting  defendant's  plea  in 
abatement  No.  2.  This  plea  was  identical  with  plea  No.  1 
ak  far  as  the  latter  went,  but  attempted  to  add  thereto  a 
second  and  wholly  separate  and  distinct  ground  of  defense, 
namely,  that  "at  the  time  of  the  service  of  the  writ  in  this 
action  upon  him,  he,  the  said  defendant,  was  in  the  City  of 
Lynchburg  solely  for  the  purpose  of  defending  another  suit 
brought  against  him  by  the  same  plaintiff." 

At  the  argument  of  the  case  in  this  court,  counsel  for  de- 
fendant, while  not  actually  abandoning  this  assignment  of 
error,  practically  conceded  that,  under  the  authorities  in 
this  State,  the  plea  was  bad  for  duplicity. 

Counsel  for  plaintiff,  while  insisting  that  the  plea  was 
plainly  double  and,  therefore,  fatally  defective,  further  con- 
tend, with  much  show  of  reason  and  authority,  that  as  a 
plea  of  privilege  its  allegations  were  not  sufficiently  clear 
and  definite  to  show  that  the  defendant  was  immune  from 
service  of  process.  We  deem  it  unnecessary,  however,  to 
pass  upon  the  latter  contention.  If  the  facts  averred  are 
not  sufficient  to  set  up  a  good  defense  upon  the  ground  of 
privilege,  the  plea  was  not  double  and  was  good  as  to  the 
venue,  but  in  that  view  there  was  no  error  in  rejecting  it, 
because  the  same  defense  was  set  up  in  plea  No.  1.  If,  on 
the  other  hand,  we  assume  that  the  averments  in  plea  No. 
2  were  sufficient  for  a  plea  of  privilege,  its  rejection  was 
also  clearly  right.  Judge  Riely,  with  characteristic  per- 
spicuity, states  the  rule  here  applicable,  in  Guarantee  Co. 
v.  Bank,  95  Va.  480,  488,  as  follows :  "If  either  of  the  de- 
fenses set  up  in  the  plea  were  true,  the  verdict  upon 
the  issue  must  have  been  for  the  defendant.  So  that  the 
plea  presented  two  distinct  and  sufficient  defenses,  either 
of  which,  if  true,  would  have  necessitated  9  finding  on  the 
issue  in  favor  of  the  Guarantee  Company.  The  plea  was 
therefore  bad  for  duplicity." 

The  only  remaining  ground  of  error  upon  which,  as  we 
understand,  serious  reliance  is  placed,  relates  to  the  refusal 
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of  the  trial  court  to  give  instruction  "D,"  and  giving  in 
lieu  thereof  instruction  4. 

Instruction  "D,"  offered  by  the  defendant  and  refused  by 
the  court,  was  as  follows: 

"The  court  instructs  the  jury  that  it  is  the  duty  of  a  real 
estate  agent  who  undertakes  to  procure  a  purchaser  of 
property  placed  with  him  for  sale  to  act  in  the  utmost  good 
faith  with  his  principal.  It  is  his  duty  to  place  his  prin- 
cipal in  full  possession  of  all  the  facts  bearing  upon  his  per- 
sonal interest  and  relations  to  the  subject  and  toward  the 
prospective  purchaser.  Loyalty  to  his  trust  is  the  most 
important  duty  which  the  agent  owes  to  his  principal.  The 
law  will  not  allow  an  agent  to  act  for  himself  and  his  prin- 
cipal, nor  to  act  for  two  principals  on  oposite  sides  in  the 
same  transaction. 

"All  such  transactions  are  voidable  and  may  be  repudi- 
ated by  the  principal  without  showing  that  he  was  injured. 

"And  if  the  jury  believes  from  the  evidence  that  the 
plaintiff  in  conducting  the  negotiations  between  the  pros- 
pective purchaser  and  the  defendant  acted  in  reality  as  the 
agent  of  both  parties  or  in  his  own  interest  as  opposed  to 
that  of  his  principal,  then  they  must  find  for  the  defendant, 
unless  they  further  find  from  the  evidence  that  the  defen- 
dant, with  full  knowledge  of  all  of  the  facts  and  relation- 
ships, ratified  his  acts/' 

Instruction  4,  given  as  a  substitute  for  instruction  "D," 
was  as  follows :  "The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  the  plaintiff  in  conducting 
the  negotiations  between  the  prospective  purchaser  and  the 
defendant  acted  in  reality  as  the  agent  of  both  parties  or  in 
his  own  interest  as  opposed  to  that  of  his  principal,  then 
the  defendant  would  not  be  bound  by  the  contract,  unless 
they  further  find  from  the  evidence  that  the  defendant, 
with  knowledge  of  all  the  facts,  signed  the  contract/ 

In  view  of  the  evidence  in  this  case,  we  are  unable  to 
understand  how  any  possible  prejudice  could  have  resulted 
to  the  defendant  from  the  rejection  of  instruction  "D,"  and 
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the  substitution  therefor  of  instruction  4.  We  have  not 
been  shown,  and  we  cannot  find,  anything  in  the  evidence 
which  to  our  minds  indicates  any  breach  of  faith  or  double 
dealing  upon  the  part  of  the  plaintiff.  It  is  true  that  Fitz- 
gerald attempted  to  show,  in  defense  of  the  action,  that  he 
was  mentally  incapable,  from  disease  and  drink,  of  enter- 
ing into  the  contract  with  Dawson,  but  upon  that  question 
the  evidence  was  conflicting,  and  the  jury,  upon  clear  and 
proper  instructions,  found  against  the  defendant.  In  so 
far  as  the  evidence  tended  to  show  that  Fitzgerald  was  not 
capable  of  making  a  contract,  and  that  the  sale  was  im- 
provident and  unwise,  it  was  offset  by  Beasley's  positive 
testimony  that  he  had  no  reason  to  suspect  that  Fitzgerald 
was  mentally  unsound  or  intoxicated,  by  the  statement  of 
Fitzgerald's  daughter  that  a  casual  observer  would  not  no- 
tice the  fact  when  he  was  drinking,  by  his  own  statement 
that  he  desired  and  endeavored  to  conceal  his  drinking  from 
both  Beasley  and  Dawson,  and  by  much  other  evidence, 
which  the  jury  thought  sufficient,  to  show  that  Fitzgerald 
was  capable  of  making  the  contract. 

Instruction  "D"  was  correct  as  a  statement  of  abstract 
legal  propositions,  and  we  are  not  prepared  to  say,  and  need 
not  say,  that  the  court  would  have  erred  in  giving  it.  But 
instruction  4  was  certainly  a  clear,  correct  and  adequate 
statement  of  the  law  from  the  defendant's  standpoint  as 
applied  to  the  facts  of  the  case  in  hand,  and  there  was  no 
reversible  error  in  the  substitution. 

The  fourth  and  last  assignment  of  error  questions  the 
refusal  of  the  court  to  set  aside  the  verdict.  As  stated  in 
the  defendant's  petition  for  the  writ  of  error,  "the  argu- 
ment on  this  assignment  is  comprehended  in  the  argument 
on  assignments  1,  2  and  3." 

We  find  no  error  in  the  judgment  complained  of,  and  it 
must  be  affirmed. 

Affirmed. 
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green  v.  commonwealth. 

(Richmond,  January  2U f  1918.) 

1.  Criminal  Law— Minors — Acts,  1914,  p.  696. — Where  a  minor  six- 

teen or  seventeen  years  of  age  was  charged  with  murder,  the 
judgment  of  a  justice  of  the  peace,  sending  the  accused  on  to  the 
grand  jury,  was  equivalent  to  the  judicial  ascertainment  of  the 
fact  that  the  grave  offense  wherewith  he  was  charged  was  aggra- 
vated, or  that  the  ends  of  justice  demanded  its  investigation  by 
the  grand  jury.  While  that  judgment  remained  in  force,  the 
circuit  court  was  under  obligation  to  respect  it,  and  it  afforded 
sufficient  ground  for  putting  the  accused  upon  trial. 

2.  Idem — Indictment — Murder — Description  of  Missiles— Code,  Sees. 

3998-3999. — An  averment  in  an  indictment  for  murder  that  the 
killing  was  done  with  a  shot-gun  loaded  with  gunpowder  and 
leaden  "shots  or  bullets,"  is  a  sufficient  description  of  the  mis- 
siles used  in  loading  the  gun;  it  was  not  necessary  that  they 
should  be  described  conjunctively.  An  averment  that  the  killing 
was  done  with  a  loaded  shot-gun  would  have  been  quite  sufficient. 

3.  Idem — Venire    Facias — Names    of    Defendants — Variance — Code, 

Sec.  4018. — A  discrepancy  in  the  names  of  the  defendants  as  con- 
tained in  the  writs  of  venire  foHas  and  the  indictment.  Section 
4018  of  the  Code  does  not  require  the  name  of  every  one  to  be 
tried  to  appear  in  the  writ. 

4.  Idem — Witnesses — Impeachment — Remarks   of  Prosecuting  Attor- 

ney— Code,  Sec.  2351. — A  witness  introduced  by  the  Common- 
monwealth  should  not  be  discredited  before  the  jury  by  opinions 
of  the  prosecuting  attorney  with  respect  to  his  character.  The 
overruling  of  the  exception  to  the  statements  made  by  the  prose- 
cuting officer,  in  the  circumstances  of  this  case,  constituted  re- 
versible error. 

5.  Idem — Murder— Provocation — Instructions. — Where,  in  a  prosecu- 

tion for  murder,  the  evidence  both  for  the  Commonwealth  and  the 
accused  showed  the  existence  of  great  provocation,  namelv,  that 
when  the  fatal  shot  was  fired  the  deceased  was  violently  choking 
the  mother  of  the  accused,  the  giving  of  two  instructions  for  the 
Commonwealth,  one  of  which  was  applicable  to  a  case  where  the 
defense  rested  ur>on  the  ground  that  the  accused  was  deprived  of 
the  power  of  self-control  by  the  provocation  given,  and  the  other 
to  a  case  where  th<»  evidence  showed  that  there  was' little  or  no 
provocation,  wa«  calculated  to  confuse  and  mislead  the  jury. 

6.  Idem — Murder — Threats — Justification. — If   threats   made   by   the 

deceased  were  communicated  to  the  accused,  which  he  believed,  it 
is  immaterial  whether  the  threats  were  true  or  false  so  far  as 
their  influence  upon  the  action  of  the  accused  is  concerned. 

7.  Idem — Jurtifirrble  Homicide. — Justifiable  homicide  is  the  killing  of 

p  human  being  in  the  necessary,  or  apparently  necessary,  de- 
fense of  one's  self  or  familv  from  great  bodily  harm,  apparently 
attempted  to  be  committed  by  force,  or  in  defense  of  home,  nron- 
erty,  or  nerson.  aeainst  one  who  apparently  endeavors  by  violence 
or  surprise  to  commit  a  felony  on  either. 

Error  to  Circuit  Court  of  Charles  City  county. 

Reversed. 
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Henley,  Hall  &  Hall,  for  the  plaintiff  in  error. 

Attorney-General  J  no.  Garland  Pollard,  Assistant-At- 
torney-General J.  D.  Hank,  Jr.,  and  Leon  M.  Bazile,  for  the 
Commonwealth. 

Whittle,  P.: 

Plaintiff  in  error,  James  Green  (a  minor  sixteen  or  seven- 
teen years  of  age)  was  jointly  indicated  with  his  brother, 
Wesley  Green,  for  the  murder  of  John  Harris.  The  pris- 
oners elected  to  be  tried  separately.  Whereupon,  plaintiff 
in  error  interposed  a  demurrer  to  the  indictmfent,  which 
was  overruled;  and  upon  the  plea  of  not  guilty  the  jury 
convicted  him'  of  murder  in  the  second  degree  and  fixed  the 
term  of  his  imprisonment  in  the  penitentiary  at  eight  years. 
To  the  judgment  sustaining  that  verdict  this  writ  of  error 
was  granted. 

I  1.  The  first,  fourth  and  ninth  assignments  of  error  as- 

sert that  the  court  erred  in  permitting  the  prisoner  to  be 
indicted,  tried  and  sentenced  for  the  felony  with  which  he 
was  charged,  because  it  contravenes  the  provisions  of  Ch. 
350,  Acts  1914,  p.  696,  (Va.  Code,  vol.  4,  p.  1001). 

Section  2  of  the  act  prescribes :     "No  court  or  justice,  % 
i  unless  the  offense  is  aggravated,  or  the  ends  of  justice  de- 

'  mand  otherwise,  shall  sentence  or  commit  a  child  under 

eighteen  years  of  age  charged  with  or  proven  to  have  been 
guilty  of  any  crime  to  a  jail,  work-house  or  police  station, 
or  send  such  a  child  on  to  the  grand  jury,  nor  sentence  such 
child  to  the  penitentiary ;  but  such  child  may  be  committed 
after  hearing  is  had,  as  is  hereinafter  provided,  to  the 
State  board  of  charities  and  corrections  or  any  society  or 
association  formed  for  the  purposes  specified  in  section  one ' 
of  this  act ;  or  the  court  or  the  judge  above  mentioned,  may 
commit  such  a  child  to  a  reformatory  under  the  laws  now  or 
hereinafter  provided  for  such  commitment.  Nothing  here- 
in shall  prevent  the  imposition  of  such  punishment  as  is 
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prescribed  by  the  laws  of  the  State  of  Virginia  for  the  of- 
fense with  which  such  child  is  charged,  when  no  society  or 
association  or  reformatory  will  accept  such  child/' 

The  parties  were  arrested  upon  a  warrant  charging  that 
they  feloniously  and  of  their  malice  did  kill  and  murder 
John  Harris ;  and  they  were  carried  before  a  justice  of 
Charles  ity  county,  who  endorsed  on  the  warrant  the  fol- 
lowing judgment:  "The  accused,  James  Green,  and  Wes- 
ley Green,  brought  before  us,  and  cases  examined  and  sent 
on  to  the  grand  jury." 

Chapter  350  invests  justices  of  the  peace  as  well  as  courts 
of  record  with  jurisdiction  of  cases  arising  under  that  act; 
and  the  judgment  of  the  justice  in  this  instance  in  sending 
the  accused  on  to  the  grand  jury  was  equivalent  to  the  ju- 
dicial ascertainment  of  the  fact  that  the  grave  offense 
wherewith  he  was  charged  was  aggravated,  or  that  the  ends 
of  justice  demanded  its  investigation  by  the  grand  jury. 
Therefore,  while  that  judgment  remained  in  force,  the  cir- 
cuit court  was  under  obligation  to  respect  it,  and  it  afforded 
sufficient  ground  for  putting  the  accused  upon  trial. 

2.  The  second  assignment  of  error  involves  the  overrul- 
ing of  the  demurrer  to  the  indictment.  The  ground  of  de- 
murrer is,  that  the  missiles  used  in  loading  the  shot-gun 
with  which  the  homicide  was  committed  should  have  been 
described  conjunctively. 

An  averment  that  the  killing  was  done  with  a  loaded 
shot-gun  would  have  been  quite  sufficient,  without  specify- 
ing the  kind  of  missiles  employed.  The  statute  provides, 
that  "all  allegations  unnecessary  to  be  proved  may  be 
omitted  in  any  indictment  or  other  accusation/'  (Code,  sec. 
3998) ;  and  omissions  from  indictments  "of  any  particular 
kind  of  force  and  arms ;  *  *  *  or  the  omission  or  insertion 
of  any  other  words  of  mere  form  or  surplusage,"  will  not 
vitiate  an  indictment.  (Sec.  3999).  The  allegation  is  that 
the  shot-gun  was  loaded  with  gunpowder  and  leaden  "shots 
or  bullets."  "Shot"  is  defined  as  "a  projectile,  particularly 
a  solid  ball  or  bullet  that  is  not  intended  to  fit  the  bore  of  a 
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piece;  also  such  projectiles  collectively."  In  this  indict- 
ment, the  words  "shots"  and  "bullets"  are  not  used  dis- 
junctively or  alternatively,  but  synonymously  or  inter- 
changeably; and,  hence,  they  introduce  no  element  of  un- 
certainty in  the  allegation  even  if  the  words  were  regarded 
as  material.  The  principle  is  thus  illustrated  by  Mr. 
Bishop:  "It  is  not  ill  to  allege  that  the  defendant  stole  a 
mare  'of  a  bay  or  brown  color/  since  'bay*  and  'brown'  are 
in  this  connection  the  same  in  meaning."  1  Bishop's  New 
Cr.  Proc.,  sec.  590.  This  statement  of  the  law  is  well  sus- 
tained by  authority. 

3.  The  third  assignment  of  error  is  to  the  court's  refusal 
to  quash  the  two  writs  of  venire  facias  and  the  lists  accom- 
panying the  same,  and  the  sheriffs  return.  The  first  writ 
directed  the  officer  to  summon  sixteen  persons  for  the  trial 
of  "James  and  Wesley  Green,"  and  the  return  so  described 
the  defendants,  while  the  indictment  designates  them  as 
"James  Green  and  Wesley  Green."  After  the  defendants 
had  elected  to  be  tried  separately,  the  second  or  supplemen- 
tal, writ  of  venire  facias  directed  the  sheriff  to  summon 
two  other  persons  for  the  trial  of  "James  Green,"  and  for 
these  alleged  variances  there  was  a  motion  to  quash  both 
writs. 

In  Bermett  v.  Commonwealth,  106  Va.  834,  it  was  said 
that  section  4018  does  not  require  the  name  of  every  one 
to  be  tried  to  appear  in  the  writ.  These  writs  in  all  essen- 
tial particulars  complied  with  the  statute,  and  the  supposed 
discrepancy  in  the  description  of  the  defendants  in  the  in- 
dictment and  writs  are  immaterial,  and  could  in  no  way 
have  prejudiced  their  rights. 

4.  The  fourth  assignment  of  error  is  to  certain  remarks 
of  the  prosecuting  attorney  in  respect  to  Rebecca  Harris^ 
the  wife  of  the  deceased  and  mother  of  James  Green,  made 
in  the  presence  of  the  jury. 

Rebecca  Harris  was  introduced  as  a  witness  by  the  Com- 
monwealth to  prove  the  homicide;  but  her  testimony  on 
cross-examination  strongly  tended  to  sustain  the  theory  of 
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the  accused  that  he  shot  the  deceased  in  defense  of  his 
mother.  It  may  be  noted  that  the  Commonweath  was  not 
altogether  dependent  upon  the  testimony  of  this  witness 
to  prove  that  the  homicide  was  committed  by  the  accused, 
inasmuch  as  the  killing  was  admitted  by  the  prisoner  to  E. 
H.  Major,  sheriff,  who  established  that  fact.  Nevertheless, 
the  attorney  for  the  Commonwealth,  in  arguing  his  right 
to  introduce  evidence  to  contradict  certain  statements  made 
by  Rebecca  Harris,  asserted  that  "the  Commonwealth  would 
not  be  bound  by  the  evidence  of  Rebecca  Harris  *  *  *  if 
she  told  a  pack  of  lies ;"  and  also  referred  to  her  as  "a  per- 
son I  consider  a  criminal,  and  probably  ought  to  have  been 
indicted."  These  remarks  were  excepted  to  by  the  prisoner 
but  the  exception  was  not  sustained  by  the  court,  nor  was 
the  jury  admonished  that  they  were  improper,  and  should 
not  influence  them  in  arriving  at  their  verdict. 

We  think  this  ruling  of  the  court  might  well  have  been 
construed  by  the  jury  as  a  tacit  acquiescence  in  the  anim- 
adversions of  the  prosecuting  attorney.    It  is  difficult,  at 
best,  to  disabuse  the  mind  of  the  jury  of  derogatory  state- 
i  ments  of  counsel  made  in  respect  to  the  character  of  a  wit- 

|  ness,  even  where  the  court  instructs  them  on  the  subject, 

but  the  ill  consequences  are  imwieasurably  increased  when 
the  objectionable  language  goes  unrebuked.  Section  2351  of 
the  Code  declares  that  a  party  introducing  a  witness  shall 
not  be  allowed  to  impeach  his  credit  by  general  evidence  of 
bad  character ;  but,  if  in  the  opinion  of  the  court,  the  wit- 
ness proves  adverse,  he  may  contradict  him  by  other  evi- 
dence showing  that  at  other  times  he  had  made  statements 
inconsistent  with  his  present  testimony.  Yet  this  contra- 
dicting evidence  must  be  introduced  by  leave  of  court  and 
after  the  witness  has  been  fully  put  on  guard  with  respect 
to  it.  If,  therefore,  a  witness  so  introduced  cannot  be  im- 
peached by  general  evidence  of  his  bad  character,  a  fortiori 
he  should  not  be  discredited  before  the  jury  by  opinions  of 
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the  prosecuting  attorney  with  respect  to  his  character, 
Gordon  V.  Funkhouser,  100  Va,  675 ;  McCue's  Case,  103  Va. 
870. 

In  Jessie's  Case,  the  statement  made  by  the  prosecuting 
attorney  that  a  witness,  who  had  been  the  housekeeper  for 
the  accused,  and  who  had  testified  before  the  coroner's  jury, 
had  been  induced  by  him  to  leave  the  State,  there  being  no 
evidence  to  support  the  statement,  was  held  to  be  highly 
prejudicial  to  the  accused,  and  the  refusal  of  the  trial  court 
to  instruct  the  jury  to  disregard  it  was  reversible  error. 
Jessie  v.  Commonwealth,  112  Va.  887,  5  Va.  App.  373. 

So,  in  Mvllins'  Case,  it  was  held  that,  "Arguments  made 
and  opinions  expressed  by  the  Commonwealth's  attorney 
when  there  was  no  evidence  in  the  case  upon  which  to  base 
either,  cannot  be  said  to  be  without  prejudice  to  the  ac- 
cused." Mvllins  V.  Commonwealth,  113  Va.  787,  6  Va.  App. 
626. 

We  think  the  present  case  comes  within  the  principle 
enunciated  in  the  cases  cited,  and  that  the  statements  made 
by  the  prosecuting  officer,  in  the  circumstances  mentioned, 
constitute  reversible  error. 

5.  The  remaining  assignment  of  error  which  need  be  no- 
ticed relates  to  the  giving  and  refusal  of  instructions. 

Exception  was  taken  by  the  accused  to  the  giving  of  in- 
structions "F"  and  "6"  on  behalf  of  the  Commonwealth. 
These  instructions  propound  correct  general  propositions  of 
criminal  law,  but  they  were  not  applicable  under  the  evi- 
dence adduced  in  this  case;  and,  therefore,  were  calculated 
to  confuse  and  mislead  the  jury,  and  ought  not  to  have  been 
given. 

These  instructions  are  as  follows: 

"F.  The  court  instructs  the  jury  that  to  sustain  provoca- 
tion as  a  defense  to  murder  in  the  first  degree,  it  must  be 
shown  that  the  prisoner,  at  the  time  of  the  fatal  shooting, 
was  deprived  of  the  power  of  self-control  by  the  provoca- 
tion which  he  has  received;  and  in  deciding  the  question 
whether  this  was  or  was  not  the  case,  regard  must  be  had 
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to  the  character  of  the  provocation,  and  the  act  by  which 
death  was  caused  to  the  time  which  elapsed  between  the 
provocation,  and  the  act  which  caused  death  to  the  prison- 
ers conduct  during  the  interval,  and  to  all  circumstances 
tending  to  show  the  state  of  his  mind  at  the  time  he  com- 
mitted the  act."  | 

"G.  The  jury  are  instructed  that  a  mortal  wound  given 
with  a  deadly  weapon  in  the  previous  possession  of  the 
slayer,  without  any,  or  upon  very  slight  provocation,  is 
prima  facie  willful,  deliberate,  and  premeditated  killing, 
and  throws  upon  the  accused  the  necessity  of  proving  ex- 
tenuating circumstances." 

Instruction  "F"  applies  to  a  case  where  the  defense  rests 
upon  the  ground  that  the  accused  was  deprived  of  the 
power  of  self-control  by  the  provocation  given ;  and  instruc- 
tion "G"  would  be  proper  where  the  ground  of  defense  is 
as  stated  above,  and  the  evidence  shows  either  that  there 
was  no  provocation  or  very  slight  provocation  for  the  act 
done.  The  evidence,  both  for  the  Commonwealth  and  the 
accused,  showed  the  existence  of  great  provocation,  namely, 
that  when  the  fatal  shot  was  fired  the  deceased  was  vio- 
lently choking  the  mother  of  the  accused. 

Exception  was  likewise  taken  to  the  refusal  of  the  prayer 
for  instruction  4,  which  is  as  follows: 

"The  court  instructs  the  jury,  that  if  they  believe  that 
threats  were  communicated,  which  he  believed,  it  is  imma- 
terial whether  the  threats  were  true  or  false,  so  far  as  their 
influence  upon  the  action  of  the  prisoner  is  concerned." 

This  instruction  was  pertinent  and  embodies  a  correct 
statement  of  the  law,  and  ought  to  have  been  given. 

The  refusal  to  give  the  following  instruction  was  also 
made  a  ground  of  exception :  "The  court  instructs  the  jury 
that  justifiable  homicide  is  the  killing  of  a  human  being  in 
the  necessary,  or  apparently  necessary,  defense  of  one's 
self  or  family  from  great  bodily  harm,  apparently  attempt- 
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ed  to  be  committed  by  force,  or  in  defense  of  home,  prop- 
erty or  person,  against  one  who  apparently  endeavors  by 
violence  or  surprise  to  commit  a  felony  on  either." 

This  instruction  was  approved  in  Hodges  V.  Commonr 
wealth,  89  Va.  265,  272,  and  is  applicable  under  the  defen- 
dant's theory  of  the  case  and  should  have  been  given. 

The  assignment  of  error  for  the  refusal  of  the  court  to 
set  aside  the  verdict  as  contrary  to  the  law  and  the  evidence 
need  not  be  discussed,  since  the  judgment  must  be  reversed, 
the  verdict  set  aside  and  a  new  trial  granted  upon  the 
grounds  hereinbefore  indicated. 

Reversed. 


BURTON  v.  COMMONWEALTH. 
(Richmond,  January  24,  1918.) 

1.  Intoxicating  Liquors — Indictment — Transportation — "F&r  Use  in 

this  State"— Acts,  1916,  p.  215,  Sec.  39.— It  is  not  essential,  in 
an  indictment  under  section  39  of  the  prohibition  act  for  bring- 
ing liquor  into  this  State,  or  for  transportation  of  it  within  the 
State,  to  charge  that  the  liquor  in  question  was  "for  use  in  this 
State." 

2.  Idem — Constitutional  Law — Title   of  Act — Section  39 — Transpor- 

tation.— The  regulation  of  the  bringing  into  this  State  and  of 
transporting  from  one  point  to  another  within  the  State  of  ardent 
spirits,  contained  in  section  39  of  the  prohibition  act,  is  germane 
to  and  in  furtherance  of  the  "enforcement"  of  the  statute,  and 
that  section  is  therefore  not  unconstitutional  by  reason  of  being 
broader  than  th*  title  of  the  act. 

3.  Idem — Indictment — Transportation— "For    Sale." — An    indictment 

under  section  39  of  the  prohibition  act  is  not  insufficient  because 
of  failure  to  allege  that  the  liquor  was  brought  into  this  State 
or  transported  from  one  point  to  another  within  the  State  for 
sale,  as  there  is  no  such  qualification  in  the  statute. 

4.  Idem — Instructions — Reasonable     Doubt. — There     being     evidence 

tending  to  support  that  theory,  it  was  error  to  refuse  to  give  an 
instruction  to  the  effect  that  if  upon  the  whole  evidence  in  the 
case  there  remained  a  reasonable  doubt  as  to  which  of  two  per- 
sons who  had  the  same  opportunity  to  commit  the  effense  was 
guilty,  the  accused  could  not  be  convicted.  The  fact  that  the 
other  person  was  not  jointlv  indicted  with  the  accused  and  that 
the  instruction  concluded  with  the  words  "neither  of  the  two  can 
bo  convicted,"  is  immaterial. 

Error  to  Circuit  Court  of  Northampton  county. 

Reversed. 
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Stanley  Scott  and  Louis  S.  Sacks,  for  the  plaintiff  in  error. 

Attorney-General  Jno.  Garland  Pollard,  Assistant  Attor- 
ney-General J.  D.  Hank,  Jr.,  and  Leon  Af.  Bazile,  for  the 
Commonwealth. 

Sims,  J. : 

The  accused  was  indicted  under  section  39  of  the  Prohibi- 
tion Act  (Acts  1916,  p.  215)  for  personally  and  at  one  time 
bringing  into  the  State,  and  also  for  personally  and  at  one 
time  transporting  from  one  point  to  another  within  the  State 
ardent  spirits  in  excess  of  the  quantity  of  one  quart  allowed 
by  that  section  of  such  act. 

There  are  two  counts  in  the  indictment,  which,  omitting 
the  formal  parts,  are  as  follows : 

First  Count. 

".    .    that  Arthur  Burton,  in  said  county  onsthe    .    . 
day  of  April,  A.  D.  1917,  did  unlawfully  bring  into  the  State 
of  Virginia  ardent  spirits,  to-wit,  15  quarts  of  distilled 
liquor     .     .     ." 

Second  Count. 

".     .    that  Arthur  Burton,  in  said  county,  on  the    .     . 
day  of  April,  A.  D.,  1917,  did  unlawfully  transport  from  a 
point  in  the  State  of  Virginia  to  another  point  in  said  State 
of  Virginia,  ardent  spirits,  to-wit,  15  quarts  of  distilled 
liquors    .     .     ." 

It  will  be  noted  that  neither  count  of  the  indictment  con- 
tains any  allegation  to  the  effect  that  the  liquor  in  question 
was  "for  use  in  this  State." 

There  was  demurrer  to  the  indictment,  and  to  each  count 
thereof,  which  was  overruled  by  the  trial  court.  Of  the 
questions  raised  by  the  grounds  of  demurrer,  all  except  three 
have  been  recently  decided  by  the  opinions  of  this  court  in 
other  cases,  and  so  need  no  further  consideration  by  us.  The 
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three  questions  referred  to,  which  should  be  dealt  with  by 
us  in  the  instant  case,  will  be  considered  and  passed  upon  in 
their  order  as  stated  below. 

1.  Is  the  indictment  insufficient  because  of  its  lack  of  alle- 
gation that  the  liquor  in  question  was  "for  use  in  this 
State"? 

Both  counts  of  the  indictment  were  under  section  39  of  the 
statute  as  shown  by  the  statutory  language  used  in  the  in- 
dictment. It  is  true  that  the  first  part  of  this  section  couples 
with  the  language  creating  the  offense  of  bringing  liquor 
into  this  State  (which  is  the  subject  of  the  first  count  of  the 
indictment)  the  qualification  that  such  bringing  must  be 
"for  use  in  this  State :"  but  the  provision  on  this  subject  in 
the  latter  part  of  the  same  section  makes  it  plain  that  such 
qualification  is  not  made  by  the  statute  an  essential  ingre- 
dient of  the  offense.  The  latter  provision  is  as  follows :  "It 
shall  be  unlawful  for  any  person  to  bring  into  this  State 
from  any  point  without  the  State,  whether  in  his  personal 
baggage  or  otherwise,  within  a  period  of  thirty  days,  more 
than  one  quart  of  ardent  spirits     .     ." 

As  to  the  transportation  within  the  State  (which  is  the 
subject  of  the  second  count  of  the  indictment)  the  language 
of  section  39,  which  creates  that  offense,  plainly  does  not 
make  the  qualification  "for  use  in  this  State"  an  ingredient 
of  that  offense.  That  language  is  as  follows :  "No  person 
.  .  shall  .  .  transport  from  one  point  to  another  in 
this  State    .     .    any  ardent  spirits." 

Therefore,  under  the  rule  on  the  subject  too  well  settled 
to  need  restatement  here,  neither  as  to  the  offense  of  the 
bringing  of  the  liquor  into  this  State,  nor  as  to  the  transpor- 
tation of  it  within  the  State,  was  the  qualification  that  it 
must  be  "for  use  in  this  State"  an  essential  ingredient  of  the 
offenses  charged,  and  hence  both  of  the  counts  were  good 
without  the  allegation  that  the  liquor  in  question  was  "for 
use  in  this  State."  Pine  &  Scott's  Case  121  Va.  — ,  14  Va. 
App.  575 ;  93  S.  E.  652 ;  Whitlock's  Case,  89  Va.  337,  15  S.  E. 
893 ;  Benton's  Case,  91  Va.  782,  793,  21  S.  E.  495. 
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2.  Is  said  section  39  of  said  act  unconstitutional,  in  that  it 
violates  section  52  of  the  Constitution  of  Virginia,  because 
the  body  of  the  act  in  regard  to  "transportation"  of  ardent 
spirits  is  broader  than  its  title,  in  that  the  title  is  confined 
in  its  reference  to  "transportation"  to  "transportation  for 
sale?" 

It  is  true  that  the  title  te  the  act  in  its  reference  to  trans- 
portation is  confined  to  "transportation  for  sale,"  but  there 
are  other  objects  of  the  statute  than  the  prohibition  of  the 
transportation  for  sale,  among  which  are  the  prohibition  of 
the  "use,"  and  "keeping  for  sale"  of  ardent  spirits  "except 
as  provided"  therein,  and  the  "sale"  of  ardent  spirits,  which 
are  expressly  embraced  in  the  title  of  the  statute.  The  title 
also  expressly  sets  forth  that  one  of  the  objects  of  the  stat- 
ute is  "to  provide  for  the  enforcement  of  this  act."  The  reg- 
ulation of  the  bringing  into  this  State  and  of  transporting 
from  one  point  to  another  within  the  State  of  ardent  spirits 
is  certainly  germane  and  in  furtherance  of  the  "enforce- 
ment" of  the  statute  in  respect  to  its  regulation  of  the  use 
and  its  prohibition  of  the  keeping  of  ardent  spirits  for  sale. 
While  this  is  not  so  obviously  true  of  the  prohibition  of  the 
sale  of  ardent  spirits,  falling  under  the  ban  of  the  statute,  it 
is  essentially  true  of  that  also.  Without  regulation  of  the 
transportation  of  ardent  spirits,  the  illicit  sale  thereof  can- 
not be  efficiently  prevented.  Hence,  such  regulation  may  be 
said  to  be  not  only  germane  and  in  furtherance  of  the  en- 
forcement of  the  statute,  but  that  it  is  essential  to  its  en- 
forcement, as  we  stated  in  substance  in  Cochran's  Case,  15 
Va.  App.  1,  on  the  same  question  now  under  con- 
sideration, which  arose  in  that  case  in  connection  with 
section  40  of  said  act.  Our  conclusion,  therefore,  is  that 
section  39,  aforesaid,  is  not  amenable  to  the  constitutional 
objection  indicated  in  the  question  now  under  consideration. 

3.  Is  the  indictment  is  the  instant  case  insufficient  because 
of  its  lack  of  allegation  that  the  liquor  in  question  was 
brought  into  this  State  or  transported  from  one  point  to  an- 
other within  this  State  "/or  sale"? 
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Section  39  of  the  statute,  under  which,  as  above  stated, 
we  are  of  opinion  that  the  indictment  was  found,  does  not 
provide  that  the  liquor  in  question  must  be  brought  into  the 
State  "for  sale,"  or  transported  from  one  point  to  another 
within  the  State  "for  sale,"  in  order  to  create  either  of  such 
offenses.  Hence,  the  qualification  of  the  acts  in  question  that 
it  must  be  "for  sale"  is  not  an  essential  ingredient  of  such 
statutory  offenses,  or  of  either  of  them.  Therefore,  under 
the  rule  on  the  subject,  above  referred  to,  we  are  of  opinion 
that  the  indictment  was  not  insufficient  because  of  its  lack 
of  the  allegation  which  is  the  subject  of  the  question  under 
consideration. 

This  brings  us  to  the  consideration  of  the  sole  remaining 
question  in  the  case  which  is — 

4.  Was  it  error  for  the  trial  court  to  refuse,  as  it  did,  to 
give  instruction  5,  asked  for  by  the  accused? 

That  instruction  was  as  follows : 

"Instruction  No.  5. 

"The  jury  are  instructed  that  when  two  persons  had  the 
same  opportunity  to  commit  the  offense,  and  if  upon  the 
whole  evidence  in  the  case  there  remains  a  reasonable  doubt 
as  to  which  of  the  two  committed  it,  neither  of  the  two  can 
be  convicted." 

It  appears  from  the  record  that  there  was  evidence  in  the 
case  which  tended  to  show  that  the  accused  did  not  bring  the 
liquor  in  question  into  this  State  or  transport  it  from  one 
point  to  another  within  the  State ;  but  that  another  person, 
not  indicted  and  absent  from  the  State  at  the  time  of  the 
trial,  brought  the  liquor  into  this  State.  Such  being  the  evi- 
dence, we  are  of  opinion  that  the  accused  was  entitled  to 
have  the  instruction  in  question  given,  submitting  the  case 
to  the  jury  upon  the  law  applicable  to  the  theory  of  the  de- 
fense that,  as  shown  by  the  evidence,  another  person  afore- 
said committed  the  offense  of  bringing  the  liquor  into  this 
State.  The  instruction  correctly  propounded  the  law  in  such 
case,  to  the  effect  that  if  upon  the  whole  evidence  in  the  case 
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there  remained  a  reasonable  doubt  as  to  which  of  the  two, 
the  accused  or  another  person  aforesaid,  committed  the  of- 
fense, the  accused  could  not  be  convicted. 

It  does  not  seem  to  be  contended  on  the  part  of  the  Com- 
monwealth that  this  conclusion  is  not  correct,  but  the  posi- 
tion is  taken  that,  as  the  other  person  in  question  was  absent 
from  the  State  and  not  jointly  indicted  with  the  accused,  the 
instruction  as  drawn  and  offered  had  no  application  to  the 
instant  case,  there  being  no  possibility  of  the  conviction  of 
such  other  person  in  the  trial  then  being  had.  We  cannot 
think,  however,  that  these  considerations  affect  the  fitness 
of  the  instruction  as  asked.  It  seems  to  us  that  the  conclud- 
ing portion  of  the  instruction  as  drawn  and  asked  was  espe- 
cially pertinent  to  the  facts  of  the  instant  case ;  was  unmis- 
takable in  its  meaning;  and  was  the  same  in  effect  as  if  it 
had  concluded,  "the  accused  cannot  be  convicted,"  in  lieu  of 
the  language,  "neither  of  the  two  can  be  convicted." 

The  refusal  to  give  this  instruction  appears  from  the  evi- 
dence to  have  been  prejudicial  to  the  accused,  and  hence  was 
reversible  error.  If,  therefore,  upon  another  trial  the  evi- 
dence on  the  subject  under  consideration  shall  be  to  the  same 
effect  as  on  the  trial  which  has  been  had,  instruction  5,  or 
substantially  such  an  instruction,  should  be  given. 

For  the  reasons  above  stated,  -the  case  must  be  reversed 
because  of  the  refusal  of  the  trial  court  to  give  the  instruc- 
tion mentioned. 

Reversed. 


\ 

THE  CHESAPEAKE  AND  OHIO  RAILWAY  CO.  v.   CATLETT. 

(Richmond,  January  2U,  1918.) 

1.  Evidence — Probative  Value — Preponderance. — A  fact  cannot  be 
established,  whether  by  direct  (testimonial)  or  circumstantial 
evidence  unless  there  is  some  evidence  which  has  some  logical 
probative  value  to  establish  the  fact.  In  civil  cases  the  reason- 
ing to  establish  a  fact  is  not  required  to  measure  up  to  the  ex- 
clusion of  every  other  hypothesis  consistent  with  the  evidence; 
the  fact  may  be  established  by  a  preponderance  only  of  the  evi- 
dence. 
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2.  Idem — Two  Causes — Conjecture — Malaria — Mosquitoes. — In  an  ac- 

tion to  recover  damages  on  account  of  malaria  alleged  to  have 
been  caused  by  the  defendant  permitting  stagnant  water  to  re- 
main upon  premises  it  was  required  by  statute  to  drain,  where 
the  evidence  showed  that  there  were  several  places  where  mos- 
quitoes were  probably  bred  in  sufficient  numbers  to  have  caused 
the  malaria,  for  one  of  which  places  defendant  was  responsible 
but  not  for  the  others:  Held,  that  the  verdict  of  the  jury  against 
the  defendant  was  necessarily  based  upon  conjecture,  guess  or 
random  judgment  upon  mere  supposition. 

3.  Railroads — Duty   Imposed    by    Statute — Mandamus. — Where    the 

duty  was  imposed  by  statute  upon  a  railroad  company  to  drain 
an  old  canal  bed,  the  discharge  of  the  duty  may  be  enforced  by 
mandamus. 

Error  to  Circuit  Court  of  Fluvanna  county. 

Reversed. 


D.  H.  &  Walter  Leake  and  Henry  Taylor,  Jr.,  for  the  plain- 
tiff in  error. 

Moon  &  Pitts,  for  the  defendant  in  error. 

Kelly  and  Burks,  JJ.,  absent. 

Statement  of  the  Case. 

The  defendant  in  error,  (hereinafter  referred  to  as  plain- 
tiff), recovered  a  verdict  in  the  court  below  against  the 
plaintiff  in  error  (hereinafter  referred  to  as  defendant)  for 
damages  during  the  period  covered  by  the  suit,  to-wit :  from 
June  1, 1915,  to  March  25, 1916,  caused  by  the  illness  of  the 
plaintiff  and  family  from  malaria  which  the  plaintiff  alleges 
was  occasioned  by  stagnant  water  in  the  old  canal  bed  which 
an  act  of  assembly  of  Virginia  made  it  the  duty  of  the  de- 
fendant to  so  drain  as  not  to  leave  stagnant  water  by  which 
the  health  of  the  citizens  along  the  line  of  said  canal  might 
be  injuriously  affected. 

The  trial  court  refused  to  sustain  the  motion  of  the  de- 
fendant to  set  aside  the  verdict  and  grant  a  new  trial,  and 
the  sole  question  involved  in  the  appeal  is  whether,  under 
the  rules  applicable  in  the  appellate  court  in  such  case,  (the 
evidence  and  not  the  facts  being  certified),  there  was  suffi- 
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cient  evidence  to  sustain  the  finding  of  the  jury  that  the  ma- 
laria in  question  was  caused  by  the  stagnant  water  aforesaid. 
On  this  question,  regarding  the  evidence  as  upon  a  demurrer 
thereto  by  the  defendant,  the  following  are  the  material 
facts : 

The  Facts. 

By  act  of  assembly,  1878-9,  p.  118,  the  legislature  of  Vir- 
ginia 'authorized  the  Richmond  and  Alleghany  Railroad 
Company  to  purchase  the  old  James  River  and  Kanawha 
canal  and  to  construct  a  railroad  along  its  line  and  abandon 
the  canal,  but  with  the  following  provision  and  condition : 

"The  said  .  .  .  railroad  company  shall,  as  fast  as 
they  abandon  the  said  canal,  so  drain  the  same  as  not  to 
leave  stagnant  water  by  which  the  health  of  the  citizens 
along  the  line  of  the  canal  might  be  injuriously  affected." 

The  defendant  is  the  successor  in  title  of  the  Richmond 
and  Alleghany  Railroad  Company  and  admits  its  duty  to 
keep  the  bed  of  the  old  canal  drained  as  required  by  said 
statute. 

The  plaintiff  and  family  occupied  a  store  house  and  dwell- 
ing combined  between  25  and  30  feet  from  the  old  canal  bed 
(according  to  one  witness  for  plaintiff),  from  early  in  May, 
1914,  until  this  suit  was  instituted,  March  25,  1916.  This 
house  was  also  located  between  two  branches,  both  of  which 
were  about  the  same  distance  from  the  house,  to-wit,  (as 
one  witness  stated  it  most  extremely  for  the  plaintiff)  about 
"20  steps"  from  it.  One  of  these  branches  started  from  a 
spring  in  the  side  of  the  hill  about  the  latter  distance  from 
the  house.  This  stream  ran  through  a  small  pool  or  water- 
ing place  for  horses  by  the  side  of  the  public  road  near  the 
spring,  about  as  large  as  a  "washtub,"  thence  on  in  front  of 
plaintiffs  house  into  the  other  branch.  The  other  of  these 
branches,  which  was  larger,  was  also  a  spring  branch,  com- 
ing down  from  the  hills  near  by  with  a  considerable  fall, 
thence,  after  reaching  the  low  grotmds  and  being  joined  by 
the  first  named  branch,  it  passed  around  along  at  the  back  of 
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plaintiff's  house  into  the  old  canal  bed.  The  privy  of  plain- 
tiff was  near  the  bank  of  the  latter  branch  about  50  yards 
from  the  rear  of  his  dwelling  (according  to  one  witness  for 
plaintiff)  and  drained  into  the  branch.  There  was  not  much 
fall  in  the  larger  branch  as  it  passed  near  plaintiff's  house, 
and  while  the  water  in  it  was  fresh  it  moved  in  this  locality 
sluggisKly,  with  still  water  along  its  margin  in  places ;  and 
where  the  public  road  which  passed  in  front  of  plaintiffs 
house  crossed  this  stream,  about  fifty  yards  from1  the  house, 
the  mud  thrown  up  from  ruts  cut  by  wagon  wheels  in  pass- 
ing over  the  road  had  a  tendency  to  obstruct  the  stream,  and 
following  much  rainfall  the  water  would  stand  at  this  place, 
and  (as  the  wife  of  plaintiff  testified)  would  "become  a  sheet 
of  water  and  people  in  the  community  would  complain  of  it 
in  going  to  the  depot  and  getting  their  traffic  out.  The  whole 
road  would  become  a  sheet  of  water  *  *"  The  plaintiff 
himself  testified,  however,  and  so  did  his  wife  at  another 
point  in  her  testimony,  that  they  could  by  clearing  off  the 
mud  from  the  road  prevent  the  last  named  ponding  of  the 
water,  and  that  the  custom  was  invariably  to  do  so  when 
they  found  the  water  was  ponding  there. 

The  water  in  the  bed  of  the  canal  near  plaintiff's  house 
was  not  well  drained  off  and  was  very  stagnant  and  of  much 
greater  extent  of  surface  in  1914  and  1915  than  the  still 
water  in  said  branches,  horse-watering  place  and  spring 
near  plaintiff's  house. 

In  the  year  1913,  the  plaintiff  and  fi.mily  lived  in  a  differ 
ent  house  from  that  above  referred  to,  but  only  about 
"twenty  steps"  therefrom,  and  hence  lived  then  in  practi- 
cally the  same  locality  as  in  1914  and  1915. 

In  1913  the  canal  bed  above  referred  to  was  kept  well 
drained  by  defendant,  and  there  were  no  mosquitoes  present 
and  no  malaria  in  plaintiff's  family.  The  evidence  is  silent 
as  to  whether  there  was  much  or  little  wet  weather  that 
year. 

In  1914  such  canal  befl  was  not  well  drained,  the  ditch  of 
defendant  draining  it  being  partly  filled  by  washings  from 
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the  hills  brought  down  by  the  larger  branch  above  named, 
and  there  was  very  little  stagnant  water  which  accumulated 
in  such  canal  bed,  but  there  were  "millions  of  mosquitoes" 
present,  and  yet  there  was  no  malaria  in  plaintiffs  family. 
There  was  not  much  wet  weather  that  year. 

In  1915  such  canal  bed  was  not  well  drained,  the  ditch 
aforesaid  was  more  filled  by  the  washings  aforesaid,  and 
there  was  stagnant  water  of  greater  quantity  and  surface 
than  in  1914  which  accumulated  in  such  canal  bed,  there 
were  "millions  of  mosquitoes"  present,  and  there  was  the 
malaria  in  plaintiff's  family.  There  was  a  great  deal  of  wet 
weather  that  year. 

The  plaintiff's  wife  and  daughter  were  taken  sick  with 
malaria  in  the  latter  part  of  July  or  first  part  of  August, 
1915,  and  did  not  recover  until  cold  weather  in  December  of 
that  year. 

Defendant  opened  its  ditches  and  well  drained  the  canal 
bed  referred  to  in  August  or  September,  1915,  and  the  canal 
was  kept  well  drained  by  defendant  from  that  time  to  the 
time  of  the  trial  of  the  case  in  the  court  below. 

Plaintiff  and  his  son  were  taken  sick  with  malaria,  in 
about  three  weeks  of  each  other,  about  October,  1915,  and 
recovered  by  the  middle  of  December  following. 

At  the  time  of  the  trial  of  the  case  in  the  court  below,  on 
June  27  and  28,  1916,  there  had  been  no  return  of  malaria 
in  any  of  plaintiff's  family  since  their  recovery  from  their 
sickness  in  December,  1915. 

It  is  conceded  by  counsel  for  plaintiff  as  fully  established 
by  the  evidence  "that  malaria  is  transmitted  by  the  ano- 
pheles mosquito :  (that)  this  mosquito  must  first  derive  the 
malarial  germ  from  some  person  affected  with  malaria  and 
then  transmit  it  by  inoculation  to  some  other  person."  There 
is  another  species  of  mosquito,  the  culex,  which  the  evidence 
shows  does  not  transmit  or  cause  malaria. 

Dr.  Harris,  one  of  the  physicians  who  attended  plaintiff's 
family  and  also  prescribed  for  plaintiff  during  their  said  ill- 
ness, had  examined  the  old  canal  bed  aforesaid,  but  had  not 
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examined  the  spring  and  branches.  He  testified  among  the 
witnesses  for  plaintiff,  and  was  asked  a  hypothetical  ques- 
tion which  covered  the  condition  of  the  water  in  the  spring 
and  branches.    The  question  concluded  as  follows : 

"Given  those  conditions  and  the  conditions  that  you  saw 
in  the  canal  bed,  where  would  you  say  this  malaria  Mr.  Cat- 
lett  and  his  family  had  originated?" 

His  answer  was  as  follows : 

"That  is  a  hard  question  for  anybody  to  answer,  because 
the  malaria  mosquito  may  breed  anywhere,  might  travel 
most  any  distance  and  it  depends  upon  how  long  it  might  be 
between  rains  and  between  the  stagnant  water  on  the  branch 
or  around  the  spring  or  anywhere  else ;  but  from  all  the  con- 
ditions I  saw,  not  seeing  the  branch,  I  consider  they  would 
breed  in  the  most  favorable  place,  in  the  canal.  That  would 
be  the  best  answer  I  can  give." 

The  following  should  also  be  quoted  from  the  continuation 
of  the  testimony  of  this  witness : 

"By  Mr.  Moon : 

"Q.  Is  it  your  opinion  from  what  you  saw  there  that  this 
malaria  came  from  the  canal  ? 

"A.  From  what  I  saw. 

******** 

On  Cross-Examination. 

"By  Mr.  Leake : 

******** 

"Q.  Isn't  the  still  side  pools  of  small  streams,  or  swampy 
pools  at  the  margin  of  ponds,  or  stagnant  water  in  ditches, 
or  beds  of  old  canals,  or  the  still  water  at  the  sides  of  a 
spring,  and  occasionally,  though  rarely,  in  old  horse  troughs 
— isn't  that  condition  favorable  for  the  production  of  the 
anopheles  mosquito ;  or  standing  rain  water,  either  standing 
on  the  ground  or  in  receptacles? 

"A.  Yes,  sir. 

"Q.  In  fact  anywhere  water  stands? 
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"A.  Yes,  sir,  anywhere  water-  stands  will  breed  mos- 
quitoes. 

"Q.  So  that  if,  around  a  house  such  as  Mr.  Catlett's,  there 
were  conditions  such  as  that  in  detail  as  you  have  just  stated 
would  be  favorable  to  the  breeding  of  mosquitoes,  other  than 
the  old  canal  bed,  would  it  be  possible  for  you  or  anybody 
else  to  say  which  mosquito  bit  Mr.  Catlett  and  his  family? 

"A.  No,  sir. 

Redirect  Examination. 

"By  Mr.  Moon: 

"Q.  Doctor  supposing  the  conditions,  which  I  detailed  in 
my  former  hypothetical  question,  around  the  spring  and 
along  those  branches  and  the  horse-watering  place  and  his 
privy,  on  the  one  hand,  and  the  conditions  that  you  said  in 
the  canal  bed  on  the  other,  which  would  you  say  would  be  the 
more  favorable  for  the  production  of  mosquitoes. 

"A.  I  would  consider  the  canal  the  most  favorable  place." 

It  is  shown  by  the  evidence  of  the  physician  who  testified 
for  the  defendant  that  "It  is  not  the  number  of  mosquitoes 
that  gives  a  man  malaria  it  is  not  the  bites  you  get.  One  will 
do  it;  of  course,  two  will  do  it  a  little  better  if  both  of  them 
are  loaded  with  the  malarial  parasite."  And  there  is  no  con- 
flict in  this  testimony  with  any  evidence  introduced  for  the 
plaintiff.    It  is  in  accord  with  the  evidence  for  the  plaintiff. 

Summary  of  Facts. 

The  evidence  for  the  plaintiff  in  this  case  does  not  go  be- 
yond proving  by  a  preponderance  of  it,  that  the  water  in  the 
canal  bed  in  1915,  prior  to  its  drainage  in  August  or  Sep- 
tember of  that  year,  was  the  most  favorable  place  for  the 
production  of  mosquitoes. 

Such  evidence  also  proves  that  the  water  in  other  places 
near  by  was  favorable  at  such  time  for  the  production  of  a 
sufficient  number  of  mosquitoes  to  have  caused  the  malaria 
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complained  of,  and  that  no  logical  conclusion  of  the  where- 
abouts of  the  breeding  place  of  the  mosquitoes  which  caused 
the  malaria  complained  of  can  be  drawn  from  the  fact  that 
one  place  bred  more  than  another. 

The  eveidence  establishes  the  further  fact  that  the  year 
1915  was  one  of  unusually  wet  weather. 

Sims,  J.,  after  making  the  foregoing  statement,  delivered 
the  following  opinion  of  the  court : 

The  instant  case  turns  upon  the  question, — 

1.  Is  there  any  probative  evidence  in  the  case  tending  to 
establish  the  fact  that  the  breeding  place  of  the  mosquitoes 
which  were  the  cause  of  the  malaria  complained  of  was  the 
old  canal  bed  aforesaid? 

The  question  must  be  answered  in  the  negative. 

A  fact  cannot  be  established,  whether  by  direct  (testi- 
monial) or  circumstanial  evidence  unless  there  is  some  evi- 
dence which  has  some  logical  probative  value  to  establish 
the  fact.    1  Wigmore  on  Ev.,  sees.  20,  31,  et  seq. 

It  is  very  true  that  in  civil  cases  the  reasoning  to  establish 
a  fact  is  not  required  to  measure  up  to  the  exclusion  of  every 
other  hypothesis  consistent  with  the  evidence ;  and  it  is  re- 
quired only  that  the  fact  considered  as  established  be  the 
more  probable  hypothesis  from  the  evidence  with  reference 
to  other  hypotheses  predicated  upon  the  evidence — that  is  to 
say,  in  civil  cases,  a  fact  may  be  established  by  a  preponder- 
ance only  of  the  evidence.  Woods'  Admx.  v.  Southern  Ry. 
Co.,  104  Va.  650,  52  S.  E.  371,  and  almost  innumerable  other 
c£ses  which  might  be  cited.  But  the  preponderance  of  the 
evidence  rule  does  not  dispense  with  the  requirement  that 
there  must  be  some  evidence  which  has  some  logical  proba- 
tive value  to  establish  a  fact,  before  that  fact  can  be  even 
considered  as  a  possible  hypothesis  predicated  upon  the  evi- 
dence,— a  fortiori,  before  it  can  be  considered  as  the  more 
probable  hypothesis  from  the  evidence.  In  other  words,  the 
preponderance  of  the  evidence  rule  can  operate  only  upon 
hypotheses  to  establish  which  there  is  some  evidence  in  the 
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case  of  some  logical  probative  value.  No  other  hypothesis 
can  be  for  a  moment  considered  under  this  rule.  The 
instant  it  is  discovered  that  there  is  no  evidence  of  any 
logical  probative  value  to  establish  a  given  or  suggested 
hypothesis  that  instant  such  hypothesis  must  be  discarded 
from  consideration  as  a  fact.  So,  in  the  instant  case,  as 
to  the  hypothesis  that  the  breeding  place  of  the  mosquitoes 
which  were  the  cause  of  the  malaria  complained  of  was 
the  old  canal  bed  aforesaid.  As  appears  from  the  above 
statement  of  facts  and  summary  of  .facts,  the  evidence 
in  the  instant  case  has  no  logical  probative  value  to 
establish  the  fact  that  the  breeding  place  of  the  offending 
mosquitoes  was  the  old  canal  bed.  At  most,  the  evidence 
cannot  go  beyond  establishing  that  the  mosquitoes  which 
caused  the  malaria  complained  of  were  probably  bred,  either 
in  the  water  of  "the  old  canal  bed  (for  which  the  defendant 
was  responsible),  or  in  the  water  of  other  places  near  by 
(for  which  the  defendant  was  not  responsible).  Now,  as 
bearing  on  the  question  whether  it  is  more  probable  that  the 
mosquitoes  bred  in  the  water  of  the  old  canal  caused  the 
malaria,  or  those  bred  in  the  other  near-by  places,  we  have 
only  the  isolated  datum,  or  the  sole  fact  that  more  mos- 
quitoes were  bred  in  the  former  place.  If  the  number  of  the 
mosquitoes  bred  were  a  determining  factor  on  this  question, 
we  would,  of  course,  conclude  that  the  mosquitoes  bred  in 
the  former  place  were  the  more  probable  cause  of  the  ma- 
laria. But  we  have  the  direct  evidence  in  the  instant  case, 
above  mentioned,  that  the  number  of  the  mosquitoes  bred  is 
not  a  determining  factor  on  such  question.  We  have,  more- 
over, the  obvious  fact  that  evidence  of  mere  numbers  of  mos- 
quitoes bred  in  a  given  place  can  have  no  probative  value 
whatsoever  to  identify  the  breeding  place  of  the  offending 
mosquitoes,  when  there  were  other  places,  equally  probable 
as  places  of  origin,  where  mosquitoes  as  shown  by  the  evi- 
dence were  probably  bred  in  sufficient  numbers  to  have 
caused  the  malaria.  And  it  inheres  in  the  very  nature  of  the 
case  that  this  is  so.    It  is  necessarily  so  because  the  identity 
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of  the  breeding  place  of  the  insects  in  question  is  lost  in  the 
obscurity  of  their  own  utter  lack  of  known  or  ascertainable 
marks  or  characteristics  (if  any  such  exist)  by  which  those 
bred  in  one  place  may  by  any  possibility  be  distinguished 
from  those  bred  in  another  place,  when  we  have  the  data 
aforesaid  furnished  by  the  evidence  of  different  places  from 
which  it  was  equally  as  possible  and  probable  that  they  came 
in  sufficient  numbers  to  have  caused  the  malaria.  There  is, 
therefore,  no  evidence  in  the  instant  case  to  show  that  the 
one  breeding  place  was  more  probable  than  the  other  of  the 
mosquitoes  which  caused  the  malaria  complained  of. 

In  other  words,  in  the  instant  case,  the  verdict  of  the  jury 
in  finding  the  fact  in  question  was  necessarily  based  upon 
conjecture,  guess  or  random  judgment  upon  mere  supposi- 
tion." C.  &  O.  Ry.  Co.  V.  Heath,  103  Va.  64,  66.  The  infer- 
ence that  the  mosquitoes  which  caused  the  malaria  com- 
plained of  were  bred  in  the  bed  of  the  old  canal  was  not 
proved  as  a  fact  in  the  case,  and  in  the  very  nature  of  the 
subject  under  the  circumstances  of  the  instant  case,  could 
not  by  any  possibility  have  been  so  proved.  In  such  case,  the 
rule  that  "an  inference  cannot  be  drawn  from  a  presump- 
tion, but  must  be  founded  upon  some  fact  legally  estab- 
lished," applies.  (See  C.  &  O.  Ry.  Co.  V.  Ware,  in  which  the 
opinion  of  this  court  is  handed  down  at  the  present  term.) 

What  has  been  said  above  is  crystalized  and  stated  in  an- 
other way  in  the  following  rule  referred  to  by  Buchanan,  J., 
in  delivering  the  opinion  of  this  court  in  N.  &  W.  Ry.  Co.  v. 
Poole,  100  Va.  148,  at  pp.  153-4:  "When  damages  are 
claimed  for  injuries  which  may  have  resulted  from  one  of 
two  causes,  for  one  of  which  the  defendant  is  responsible 
and  for  the  other  of  which  it  is  not  responsible,  the  plaintiff 
must  fail  if  his  evidence  does  not  show  that  the  damage  was 
produced  by  the  former  cause.  And  he  must  also  fail  if  it  is 
just  as  probable  that  the  damages  were  caused  by  the  one 
as  by  the  other,  since  the  plaintiff  is  bound  to  make  out  his 
case  by  the  preponderance  of  the  evidence." 
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Counsel  for  the  plaintiff  make  use  of  the  arguments  known 
in  logic  as  the  "method  of  agreement"  and  "method  of  dif- 
ference/' and  urge  with  much  force  and  ability  that  in  1913 
when  the  canal  bed  was  kept  well  drained,  there  were  no 
mosquitoes  and  no  malaria;  that  in  1914,  cotemporaneously 
with  stagnant  water  in  the  canal  bed,  "millions  of  mosqui- 
toes appeared  and  this  continued  throughout  the  remainder 
of  the  year  1914  and  the  year  1915,  until  this  stagnant  water 
was  removed  by  appellant  by  drainage,  and  as  soon  as  the 
stagnant  water  in  the  canal  was  removed,  the  mosquitoes 
disappeared" ;  and  that  appellee  and  his  family  "as  soon  as 
the  stagnant  water  was  drained  from  the  canal  bed  and  the 
mosquitoes  disappeared  recovered  from  their  malaria  and 
have  had  none  since."  But  the  infirmity  of  these  methods  of 
arguments,  as  justly  observed  and  in  substance  expressed  by 
Mr.  Wigmore  in  his  learned  and  valuable  work  on  Evidence, 
lies  in  this,  that  the  failure  of  the  phenomenon  to  occur  in 
any  single  instance,  when  the  data  relied  on  to.  produce  it 
are  present,  or  its  occurrence  in  a  single  instance,  when  the 
data  relied  on  to  produce  it  are  absent,  is  fatal  to  the  argu- 
ment. In  1913,  it  is  true,  the  mosquitoes  and  the  stagnant 
water  in  the  canal  were^not  present,  and  the  phenomenon 
of  the  malaria  in  plaintiffs  family  did  not  occur ;  but  in  1914 
this  data,  to  the  extent  of  producing  "millions  of  mosqui- 
toes," were  present,  and  the  phenomenon  of  the  malaria  did 
not  occur.  Again,  in  1915,  the  data  of  the  stagnant  water 
in  the  canal  and  the  "millions  of  mosquitoes"  were  present 
and  the  phenomenon  in  question  did  occur;  but  this  single 
instance  is  offset  by  the  experience  aforesaid  of  1914,  when 
with  the  same  data  aforesaid  then  present,  such  phenomenon 
did  not  occur.  And  as  to  the  disappearance  of  the  mosqui- 
toes and  the  malaria  when  and  since  the  canal  was  well 
drained,  the  position  of  counsel  for  plaintiff  is  not  precisely 
accurate.  The  plaintiff  and  his  son  were  not  taken  sick  with 
malaria  until  after  the  canal  was  well  drained  in  August  or 
September,  1915,  and  at  such  a  length  of  time  after  that  time 
that  it  would  seem  to  be  indicated  by  a  preponderance  of  the 
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I  evidence  that  they  were  not  infected  by  mosquitoes  from  the 

canal  bed  but  from  mosquitoes  bred  at  some  other  place. 
Certainly  this  must  have  been  so  if  all  the  mosquitoes  from 
I  the  canal  bed  disappeared  as  soon  as  it  was  drained,  which 

i  was  in  August  or  September,  1915.    Here  again  in  the  ab- 

I  sence  of  the  data  relied  on  by  plaintiff  to  produce  the  phe- 

!  nomenon,  we  find  that  the  phenomenon  occurs.    And  as  to 

the  non-recurrence  of  the  sickness  from  malaria  since  the  re- 
covery of  plaintiff  and  his  family,  this  was  brought  out  in 
evidence  on  the  trial  in  June,  1916.  The  malarial  illness 
complained  of  in  1915  did  not  begin  until  the  latter  part  of 
July  or  first  of  August.  No  logical  argument,  therefore, 
could  be  based  on  its  non-recurrence  when  only  the  period  of 
June  in  1916  had  been  reached. 

Moreover,  the  argument  of  counsel  for  plaintiff  ignores 
the  further  data  furnished  by  the  evidence,  that  there  was 
unusually  wet  weather  in  1915  when  the  malaria  in  question 
occurred,  which  probably  introduces  the  presence  or  absence 
of  unusually  wet  weather  conditions  into  the  problem  of 
ascertaining  the  more  probable  cause  of  the  malaria.  How- 
ever, the  evidence  is  meagre  on  this  subject,  as  it  is  upon  the 
subject  of  other  data  necessarily  entering  into  the  problem, 
and  is  plainly  insufficient  to  warrant  any  reliable  conclusion 
based  upon  evidence  of  facts. 

As  the  physician  who  testified  as  an  expert  witness  for  the 
plaintiff,  in  effect,  frankly  said,  concerning  the  instant  case 
as  disclosed  by  all  the  evidence  for  plaintiff,  it  was  impossible 
for  the  witness  or  anyone  else  to  say  whether  the  mosquitoes, 
which  bit  Mr.  Catlett  and  his  family,  and  caused  the  malaria 
complained  of,  were  bred  in  the  old  canal  bed  or  elsewhere; 
so  we  are  compelled  to  say  from  this  evidence. 

It  is  urged  in  behalf  of  the  plaintiff  that  the  result  of  such 
a  holding  in  the  instant  case  will  be  to  set  at  naught  the  re- 
quirement of  the  statute  above  mentioned  that  the  defendant 
shall  so  drain  the  old  canal  bed  "as  not  to  leave  stagnant 
water  by  which  the  health  of  the  citizens  along  the  line  of  the 
canal  might  be  injuriously  affected/'    We  do  not  so  regard 
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the  case.  The  discharge  of  the  duty  in  question  can  be  fully 
enforced,  if  need  be,  by  the  appropriate  remedy  of  man- 
damus. 

For  the  reasons  stated  above,  the  verdict  and  judgment 
complained  of  must  be  set  aside  and  annulled  and  a  new  trial 
granted  in  accordance  with  the  prayer  of  the  defendant,  to 
be  had,  if  the  plaintiff  is  so  advised,  not  in  conflict  with  the 
views  expressed  in  this  opinion. 

Reversed. 
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HARPER  ET  AL  v.  WALLERSTEIN. 

(Richmond,  January  24,  1918.) 

1.  Contracts — Sale  of  Real  Estate — Description — Sufficiency — Spe- 
cific Performance. — Where  appellants  executed  a  contract  of  sale 
in  which  the  property  sold  was  described  as  "No.  504  East  Mar- 
shall Street  and  all  improvements  thereon":  Held,  that  the  de- 
scription of  the  property  was  sufficiently  definite,  and  that  its 
dimensions  might  be  proved  by  the  land  books  and  records  and 
by  parol  testimony. 

Appeal  from  Chancery  Court  of  city  of  Richmond. 

Affirmed. 

Jno.  B.  Gayle  and  Daniel  Grinrum,  for  the  appellants. 
Arden  Howell  and  Samuel  A.  Anderson,  for  the  appellee. 
Burks,  J.,  absent. 

Whittle,  P.: 

From  a  decree  of  the  Chancery  Court  of  the  city  of  Rich- 
mond, granting  to  the  appellee  specific  performance  of  a 
written  contract  of  sale  between  appellants  and  appellee  of 
"that  certain  property  situated  in  the  city  of  Richmond, 
Virginia,  'No.  504  East  Marshall  Street  and  all  improve- 
ments thereon/  " — which  the  court  ascertained  fronted  26 
feet  on  East  Marshall  street,  and  extended  back  at  a  right 
angle  and  between  parallel  lines  98.70  feet — this  appeal 
was  granted. 

The  sale  was  negotiated  by  an  employee  of  real  estate 
brokers,  agents  for  appellants,  and  the  contract  was  pre- 
pared in  their  office.    The  sole  question  is,  what  property 
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is  embraced  by  the  description,  "*  *  *  the  following  prop- 
erty, to-wit:  No.  504  East  Marshall  Street  and  all  improve- 
ments thereon." 

The  entire  property  owned  by  appellants  was  "L"-shaped, 
one  end  of  which  fronted  on  East  Marshall  street,  and  the 
other  end  on  North  Fifth  street.  The  former  was  improved 
with  a  store  building  sixty-six  feet  and  three  inches  in 
length,  the  latter  with  a  brick  stable  extending  entirely 
across  the  lot  from  the  North  Fifth  street  front.  There 
is  a  vacant  space  in  rear  of  the  store  house,  which  runs  back 
to  a  temporary  wooden  shed  attached  to  the  side  of  the 
stable  toward  its  rear  end. 

Appellants  admit  the  execution  of  the  contract  of  sale, 
but  say  that  they  had  in  mind  and  only  intended  to  sell  the 
sixty-six  feet  and  three  inches  of  the  lot  fronting  on  East 
Marshall  street  actually  covered  by  the  buildings ;  but  they 
did  not  disclose  that  fact  to  appellee.  Appellee,  on  the 
other  hand,  examined  the  land  books  and  records  to  identify 
the  property  designated  No.  504  East  Marshall  street.  On 
the  land  books  he  found  it  charged  to  appellants  as  No.  504, 
containing  26  feet  by  98.70  feet.  He,  moreover,  inspected 
a  partition  deed  dated  February  18,  1880,  between  T.  H. 
Ellett  and  Mary  Etta  Brown,  in  which  reference  was  made 
to  a  plat  drawn  by  Bates  and  Bolton  January  30,  1880, 
which  papers  and  the  deed  from  Ellett,  trustee,  and  Mary 
Etta  Brown  and  her  husband  to  appellants  also  described 
lot  504  as  having  a  depth  of  98.70  feet.  These  records  and 
the  testimony  of  J.  S.  Clark,  a  civil  engineer,  fully  and 
plainly  identify  the  property  described  in  the  contract  of 
sale  and  fix  its  dimensions  as  understood  by  appellee  and 
established  by  the  decree  under  review.  Indeed,  appellants 
themselves  must  so  have  regarded  it,  at  least  for  purposes 
of  taxation,  since  it  was  their  duty  to  cause  it  to  be  correct- 
ly entered  on  the  land  books,  where,  as  observed,  the  fore- 
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going  dimensions  appear.  Code,  sec.  634.  These,  then, 
being  the  established  facts,  the  controlling  principles  of  law 
are  not  difficult  of  application. 

The  case  of  Virginia  Iron  &c.  Co.  V.  Cranes  Nest  Co.,  102 
Va.  405,  410,  hold,  that  "A  conveyance  of  all  the  coal  un- 
derlying the  grantor's  tract  of  land  known  as  the  'Sandy 
Ridge  tract/  adjoining  the  lands  of  certain  named  owners, 
though  not  a  complete  description,  will  convey  the  coal  un- 
derlying the  tract  as  it  has  been  known  for  twenty  years 
prior  to  the  conveyance,  although  the  grantor  may  have  in- 
tended to  except  a  portion  of  the  tract,  the  coal  under  which 
he  had  previously  contracted  to  sell  to  another,  and  al- 
though the  description  would  have  been  equally  accurate  if 
the  excepted  land  was  not  included.  A  grantor  will  not  be, 
allowed  to  cha'nge  the  effect  of  his  conveyance  by  a  state- 
ment that  he  did  not  intend  to  include  this  or  that  parcel  of 
land  therein  when  such  intention  was  not  made  known  to 
his  grantee  at  the  time  and  acquiesced  in  by  him.' 

In  Trout  V.  N.  &  W.  Ry.  Co.,  107  Va.  576,  583,  the  court 
quotes  with  approval  from  Melton  V.  Watkins,  24  Ala.  433, 
as  follows:  "It  (the  parol  evidence)  varied  by  parol  the 
legal  effect  of  the  deed  and  took  from  the  grantee  an  in- 
terest which  the  deed  conveyed  to  him.  The  rule  is  too 
well  settled  to  require  the  citation  of  authority,  that  all 
previous  or  contemporaneous  parol  agreements  or  under- 
standings between  the  parties  materially  altering  or  vary- 
ing by  adding  to  or  subtracting  from  the  written  agree- 
ment, must  be  considered  as  merged  in  that  agreement,  and 
the  writing  must  be  regarded  as  the  evidence  and  sole  ex- 
positor of  the  contract  of  the  parties  when  it  is  clear  and 
unambiguous." 

In  Warren  v.  Syme,  7  W.  Va.  474,  it  is  said :  "Intrinsic 
certainty  in  a  deed  relative  to  specific  property  is  simply 
impossible.    The  description  can  be  made  certain  only  by 
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proof  or  recognition  of  the  identity  of  the  subjects  to  which 
it  refers,  or  other  objects  or  things  that  more  or  teas  di- 
rectly and  distinctly  indicate  and  determine  it  And  in 
the  application  of  deeds  and  other  documents  to  lands  and 
lots  extensive  latitude  is  allowed  for  the  discovery  and 
proof,  not  only  of  visible  monuments  or  objects  mentioned, 
but  of  mathematical  lines  of  other  lands  and  lots,  and 
various  classes  of  facts,  to  which  the  description  or  sug- 
gestions in  the  deed  may  apply  *  *  *  The  certainty  of  a 
deed  is  determined  by  the  principles  of  the  common  law. 
The  recordation  is  regulated  by  the  statutes  alone." 

In  Thorn  v.  Phares,  35  W.  Va.  772,  it  is  held :  "The  main 
object  of  a  description  of  land  sold  or  conveyed  in  a  deed 
of  conveyance,  or  in  a  contract  of  sale,  is  not  in  and  of  it- 
self to  identify  the  land  sold — that  it  rarely' does  or  can  do, 
without  helping  evidence — but  to  furnish  the  means  of 
identification,  and  when  this  is  done  it  is  sufficient.  That 
is  certain  which  can  thus  be  made  certain." 

With  respect  to  the  sufficiency  of  the  description  of  lot 
No.  504: 

In  Flanigen  v.  City  of  Philadelphia,  51  Pa.  St.  491, 
syllabus,  it  is  said :  'In  a  city  having  a  known  system  of 
notation,  regulated  by  municipal  laws  and  acted  upon  by 
every  one,  the  description  of  premises  in  ejectment  by  a 
number  is  sufficiently  definite." 

That  the  city  of  Richmond  has  such  a  system,  see  City 
Code,  sec.  35,  p.  312. 

So,  in  Tollman  V.  Franklin,  14  N.  Y.  584,  592,  it  is  said: 
"Nor  do  I  think  there  was  such  an  uncertainty  in  the  lots 
as  to  render  the  contract  incapable  of  execution,  and, 
therefore,  void.  They  are  described  as  building  lots,  on 
132d  and  133d  streets,  between  the  Fifth  and  Sixth  ave- 
nues.   The  numbers  of  the  lots  are  given." 
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So  also,  in  Engler  v.  Garrett,  100  Md.  387,  397,  the  court 
says :  "Nor  do  we  think  there  can  be  any  objection  to  the 
contract  on  the  ground  of  uncertainty.  It  describes  the 
property  as  No.  2035  N.  Fulton  avenue,  and  further  desig- 
nates it  as  the  property  occupied  by  Samuel  S.  Linthicum. 
This  certainly  is  quite  as  definite  and  certain  as  the  descrip- 
tion we  held  good-  in  the  case  of  Kraft  et  al  v.  Egwi,  76 
Md.  252,  where  it  is  said  that  a  decree  for  specific  perform- 
ance will  not  be  refused  merely  because  the  contract  does 
not  state  in  what  county  or  State  the  lands  agreed  to  be 
conveyed  lie,  provided  the  description  of  the  premises  is 
not  thereby  rendered  altogether  indefinite." 

In  Scheible  v.  Slagle,  89  Ind.  324,  syllabi s,  it  is  said: 
"The  office  of  a  description  in  a  deed  is  not  to  identify  the 
land  conveyed,  but  to  furnish  the  means  of  identification; 
and,  when  there  is  a  general  designation  of  the  property 
intended  to  be  conveyed,  parol  evidence  is  competent  to 
show  what  property  the  description  covers."  And  in  the 
opinion,  at  p.  330-1,  it  is  said :  "The  rule  prohibiting  the 
contradiction  of  written  instruments  by  oral  evidence  is 
not  invaded  by  permitting  testimony  of  the  declaration  of 
the  grantor  as  to  the  character  and  condition  of  the  prop- 
erty in  cases  where  there  is  a  mere  general  description  of 
the  real  estate  which  the  grantor  assumes  to  convey.  Where 
there  is  a  general  description  of  the  property  intended  to 
be  conveyed,  it  is  competent  to  show  by  parol  what  prop- 
erty the  description  covers." 

In  Pittsburg  C.  C.  &  St.  L.  Ry.  Co.  v.  Beck  (Ind.),  53 
N.  E.  439,  it  is  said :  "Uncertainty  in  the  description  in  a 
deed  is  immaterial,  if  the  premises  intended  to  be  conveyed 
can  be  identified  by  means  of  the  description,  in  connection 
with  other  conveyances,  plats,  lines,  or  records  well  known 
in  the  neighborhood,  or  on  file  in  public  offices." 
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The  latest  pronouncement  of  this  court  on  the  subject 
will  be  found  in  the  case  of  Asberry  v.  Mitchell,  121  Va.  — f 
14  Va.  App.  229. 

We  think  the  cases  relied  on  by  appellants,  of  which 
Grayson  L.  Co.  v.  Young,  118  Va.  122,  11  Va.  App.  33,  is  a 
type,  are  distinguishable  from  the  case  in  judgment.  In 
that  case  it  was  sought  by  extrinsic  evidence  to  supply  de- 
feats and  omissions  in  the  terms  of  the  written  contract, 
not,  as  in  this  case,  merely  to  apply  the  contract  to  its  sub- 
ject matter. 

Upon  the  whole  case,  we  are  of  opinion  that  the  decree 
appealed  from  is  without  error  and  should  be  affirmed. 

Affirmed. 


HILL  v.  STARK  ET  ALS. 
(Richmond,  Januaryi  2  A,  1918.) 

Advancement — Definition. — In  its  strictest  technical  sense  an  ad- 
vancement is  a  perfect  and  irrevocable  gift,  not  required  by  law, 
made  by  a  parent  during  his  lifetime  to  his  child,  with  the  in- 
tention on  the  part  of  the  donor  that  such  gift  shall  represent 
a  part  or  the  whole  of  the  portion  of  the  donor's  estate  that  the 
donee  would  be  entitled  to  on  the  death  of  the  donor  intestate. 
In  general,  two  elements  are  essential  to  constitute  an  advance- 
ment— a  gift  by  tiie  parent  to  the  child,  and  the  intention  by  the 
donor  that  the  gift  shall  be  an  advancement;  but  the  latter  may 
be  inferred  from  the  former.  Nevertheless,  a  gift,  in  contradis- 
tinction to  a  transfer  for  valuable  consideration,  is  indispensable. 

Idem — Executory  Contract — Case  at  Bar. — Where  a  contract  in 
writing  was  entered  into  between  a  mother  and  her  son  for  their 
mutual  convenience,  by  which  the  mother  contributed  part  of  the 
capital  of  a  partnership  business,  and  the  son  contributed  his 
time  and  services  in  return  for  contemplated  profits,  and  in  case 
of  her  death  during  the  continuance  of  the  partnership,  her  in- 
terest, including  her  contribution  to  the  capital  stock,  was  to 
pass  to  and  become  the  property  of  the  son,  but  should  the  son 
die  during  the  continuance  of  the  contract,  then  the  mother  was 
to  have  the  original  capital  and  the  profits  to  go  to  the  son's 
estate:  Held,  that  all  the  elements  of  an  executory  contract  were 
present,  and  the  capital  contributed  by  the  mother  was  not  an 
advancement  to  the  son,  and  should  not  be  required  to  be  brought 
into  hotchpot. 
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Appeal  from  Circuit  Court  of  Culpeper  county. 

Affirmed. 

Edwin  H.  Gibson,  for  the  appellant. 
Grimsley  &  Miller,  for  the  appellees. 

Whittle,  P.: 

The  case  is  this:  Appellant,  Adina  Hill,  a  daughter  of 
Kate  N.  Stark,  deceased,  filed  her  bill  in  equity  against  the 
administrator  and  the  other  heirs  and  distributees  of  her 
mother,  who  died  intestate,  for  partition  and  distribution 
of  her  real  and  personal  estate  among  those  entitled.  The 
sole  controversy  arises  out  of  the  prayer  that  the  defen- 
dant, J.  C.  Stark,  a  brother  of  complainant,  be  denied  par- 
ticipation in  the  distribution  of  the  estate  until  he  shall 
have  brought  into  hotchpot  the  sum  of  $4,000,  alleged  to 
have  been  received  by  him  as  an  advencement  from  the  de- 
cedent in  her  lifetime. 

J.  C.  Stark,  in  his  answer,  controverts  the  allegation  that 
the  sum  in  dispute  was  an  advancement,  but  avers  that  he 
was  a  purchaser  for  value  of  the  fund  by  contract  in  writ- 
ing. 

From  a  decree  sustaining  the  defendant's  contention,  this 
appeal  was  taken. 

The  contract  referred  to  was  entered  into  by  Kate  N. 
Stark  and  J.  C.  Stark  on  August  16,  1909,  and  in  substance 
is  as  follows:  The  first  party  employed  the  second  party 
as  her  agent  and  attorney  in  fact  to  manage  and  control 
her  interest  in  a  partnership  between  herself  and  T.  H. 
Brown,  as  Brown  &  Stark,  in  the  dry  goods,  boot  and  shoe 
business  at  Culpeper.  The  second  party  was  to  manage 
and  control  the  interest  of  the  first  party  in  the  business 
according  to  his  judgment  and  discretion  without  inter- 
ference on  her  part,  and  to  act  in  all  respects  in  connection 
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with  the  business  as  if  he  was  the  partner  instead  of  the 
first  party,  and  his  name  was  so  to  appear  in  the  firm.  As 
compensation  for  his  services  the  second  party  was  to  re- 
ceive the  profits  of  the  business ;  and  if  the  first  party  died 
during  the  continuance  of  the  partnership,  her  interest 
therein,  including  her  contribution  to  the  capital  stock,  was 
"at  once  to  pass  to  and  become  the  property  of  the  party  of 
the  second  part,  and  shall  not  pass  to  the  personal  repre- 
sentative of  the  party  of  the  first  part,  but  should  the  party 
of  the  second  part  die  during  the  continuance  of  this  con- 
tract, then  the  party  of  the  first  part  to  have  the  original 
capital,  and  the  profits  to  go  to  the  estate  of  the  party  of 
the  second  part. 

"In  consideration  of  the  promise  and  undertakings  on 
the  part  of  the  party  of  the  first  part,  the  party  of  the 
second  part  agrees  to  pay  to  the  party  of  the  first  part,  the 
interest  on  $4,000  during  the  continuance  of  this  contract, 
such  interest  to  be  paid  in  equal  monthly  installments." 

The  original  contract  stipulated  that  the  partnership 
should  last  for  three  years;  but  afterwards  it  was  agreed 
that  it  should  continue  until  such  time  as  should  be  mu- 
tually agreed  on  by  the  parties.  Mrs.  Kate  N.  Stark  died 
in  August,  1915,  at  which  time  the  contract  was  in  full 
force  and  effect ;  and  up  to  the  time  of  her  death  J.  C.  Stark 
had  performed  all  obligations  assumed  by  him. 

In  1  R.  C.  L.,  at  sec.  1,  p.  653,  it  is  said :  'It  is  difficult 
to  frame  a  definition  of  the  term  advancements  with  ac- 
curacy and  precision,  inasmuch  as  it  is  used  in  both  a 
popular  and  a  technical  sense.  It  has  been  enlarged  in 
many  instances  to  meet  the  apparent  justice  of  particular 
cases  and  restricted  in  other  instances  for  the  same  reason; 
moreover  the  statutory  enactments  of  various  jurisdictions 
have  to  some  extent  changed  its  common  law  meaning.  Not- 
withstanding the  difficulty  of  framing  a  definition  which 
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will  cover  every  case,  there  are  certain  well  determined  and 
essential  elements  that  are  usually  accepted  as  being  neces- 
sary to  the  existence  of  an  advancement.  In  its  strictest 
technical  sense  an  advancement  is  a  perfect  and  irrevoc- 
able grift,  not  required  by  law,  made  by  a  parent  during  his 
lifetime  to  his  child,  with  the  ,intention  on  the  part  of  the 
donor  that  such  gift  shall  represent  a  part  or  the  whole  of 
the  portion  of  the  donor's  estate  that  the  donee  would  be 
entitled  to  on  the  death  of  the  donor  intestate."  See  also, 
the  definition  of  advancement  given  in  Dame's  Ex9 or  v. 
Lloyd,  82  Va.  859,  and  in  notes  to  Code,  sec.  2561. 

In  general,  two  elements  are  essential  to  constitute  an 
advancement,  a  gift  by  the  parent  to  the  child  and  the  in- 
tention by  the  donor  that  the  gift  shall  be  an  advancement. 
But  the  latter  tnay  be  inferred'  from  the  former.  Never- 
theless, a  gift,  in  contradistinction  to  a  transfer  for  valu- 
able consideration,  is  indispensable. 

Here,  the  agreement  was  for  the  mutual  convenience  of 
the  parties.  The  son  contributed  his  time  and  services  in 
return  for  contemplated  profits,  the  fruits  of  his  labor, 
aided  by  the  mother's  capital,  for  the  use  of  which  he  was 
to  pay  its  earning  value  in  interest  at  monthly  intervals. 
But  in  the  event  of  his  surviving  his  mother  during  the 
continuance  of  the  business,  the  capital  was  to  be  his  prop- 
erty; but  if  she  survived  him.,  it  was  to  remain  her  prop- 
erty, and  the  profits  alone,  if  any,  were  to  go  to  his  estate. 
It  may  be  that,  in  the  former  contingency,  the  stipulations 
of  the  contract  were  more  favorable  to  the  son ;  yet,  in  the 
latter,  they  were  not  more  so  than  in  any  other  case  in 
which  a  person  conducted  a  mercantile  business  on  bor- 
rowed capital.  It  is  not  essential,  however,  for  us,  in  con- 
struing this  contract,  to  attempt  to  balance  benefits.  There 
is  no  suggestion  of  unfairness  in  the  transaction,  or  that 
the  parties  were  not  competent  to  contract.     Indeed,  all 
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the  elements  of  a  contract  executory  were  present:  "A 
mutual  agreement  between  *  *  *  competent  parties  for  a 
valuable  consideration,  touching  a  lawful  subject  matter." 
4  Minor's  Inst.,  Pt.  I,  p.  16. 

The  learned  author,  at  the  same  page,  observes :  "The 
amount  of  the  consideration,  so  it  be  appreciable,^  imma- 
terial, save  only  that,  if  grossly  inadequate,  it  may  tend  to 
prove  a  fraud." 

Our  conclusion  on  this  branch  if  the  case  is,  that  the  fact 
of  a  gift  from  the  mother  to  the  son  is  not  established. 

Moreover,  it  was  agreed  that  on  the  trial  of  the  cause 
the  court  should  consider  an  agreed  statement  of  facts  as 
duly  proven,  with  the  right  to  object  to  any  fact  as  compe- 
tent evidence.    The  statement,  in  part,  is  as  follows : 

"*  *  *  Fifth.  That  if  T.  H.  Brown  were  called  as  a  wit- 
ness he  would  testify  that  at  the  time  of  signing  the  paper 
extending  the  terms  of  said  contract,  which  paper  was  wit- 
nessed by  him,  he  would  say,  at  the  time  of  the  execution 
of  such  paper  Kate  N.  Stark  stated  to  him,  at  her  death  the 
said  $4,000  invested  in  said  business  should  constitute  no 
part  of  her  estate,  and  that  nothing  was  said  as  to  the  dis- 
tribution of  her  other  estate,  nor  was  anything  said  as  to 
whether  J.  Clifford  Stark  was  or  was  not  to  account  for 
four  thousand  dollars  invested  in  the  firm  of  Brown  & 
Stark  in  the  distribution  of  her  estate." 

This  statement  of  Mrs.  Stark  is  substantially  a  repetition 
of  one  of  the  stipulations  of  the  contract,  and  shows  that, 
in  the  event  of  her  son  surviving  her,  she  did  not  consider 
the  four  thousand  dollars  part  of  her  estate,  or  an  advance- 
ment to  him,  which  necessarily  would  result  were  it  re- 
quired to  be  brought  into  hotchpot.  So  that  both  of  the  es- 
sential constitutents  of  an  advancement  are  wanting. 

For  these  reasons  we  are  of  opinion  to  affirm  the  decree. 
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Sims,  J.,  (dissenting) : 

I  cannot  concur  in  the  conclusion  of  the  majority  opin- 
ion, "that  the  fact  of  a  gift  from  the  mother  to  the  son  is 
not  established,"  or  "that  the  statement  of  Mrs.  Starke," 
referred  to  in  the  opinion,  "shows  that,  in  the  event  of  her 
son  surviving  her,  she  did  not  consider  the  four  thousand 
dollars  *  *  *  as  an  advancement  to  him." 

The  subject  in  controversy  is  not  the  estate  in  the  $4,000 
for  the  life  of  the  mother,  but  the  estate  in  remainder  in 
such  fund  after  the  death  of  the  mother,  in  the  event  of  her 
son  surviving  her.  The  latter  estate  was  the  subject  of  the 
gift  or  purchase,  as  the  case  may  be,  and  that  only.  I  am 
unable  to  discover  any  consideration  whatever  even  the 
smallest,  moving  from  the  son,  to  sustain  the  claim  of  the 
latter  that  he  was  a  purchaser  for  value  of  such  estate  in 
remainder^ 

Now  as  to  the  life  estate  aforesaid  in  said  fund,  I  can 
see  that  the  son  was  a  purchaser  for  value  in  a  certain 
sense.  He  agreed  to  pay  and  did  pay  to  his  mother  the  le- 
gal rate  of  interest  on  this  fund  during  her  lifetime,  which 
the  money  would  have  earned  by  the  loan  of  it  to  any  one 
whomsoever.  But  he  did  not  agree  to  pay,  nor  did  he  pay 
her  anything  more;  nor  was  she  to  receive  directly  or  in- 
directly anything  more  for  the  use  of  such  money  during 
his  life,  or  for  the  estate  in  it  in  remainder  after  her  death. 
The  contract  as  it  comes  before  us,  subject  to  the  stipula- 
tion that  it  should  "continue  until  such  time  as  may  be- mu- 
tually agreed  upon  by  both  parties  hereto,"  was  in  effect 
a  loan  of  the  $4,000  from,  the  mother  to  the  son  during  her 
life,  unless  that  contract  should  be  changed  by  her  with  his 
consent.  By  mutual  agreement  between  the  mother  and 
son  the  money  was  to  be  used  in  a  certain  way  during  the 
continuance  of  the  loan,  namely,  it  was  to  remain  invested 
in  the  capital  stock  of  the  firm  of  Brown  &  Starke,  but  this 
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was  in  no  way  whatsoever  for  the  benefit  of  the  mother. 
She  was  not  to  receive  one  cent  of  the  profits  such  capital 
might  earn  in  the  business  of  said  firm  during  the  continu- 
ance of  such  loan  to  the  son.  Such  use  of  the  money  was  to 
be  for  the  sole  benefit  of  the  son,  even  to  the  extent  that  not 
only  should  he  receive  all  such  profit  during  his  life,  but  in 
case  of  his  death  during  the  continuance  of  such  loan,  such 
profit  up  to  the  time  of  his  death  should  pass  to  his  per- 
sonal representative  and  not  to  his  mother  or  her  personal 
representative.  It  is  true  the  son  was  to  give  his  personal 
services  and  attention  to  the  business  of  said  firm;  his 
name  was  to  appear  as  a  partner  therein  in  lieu  of  his 
mother's  name ;  but  this,  too,  was  in  no  way  for  her  bene- 
fit, being  solely  for  the  benefit  of  the  son ;  the  effect  being 
to  set  him  up  and  start  him  in  business  in  life  in  a  respon- 
sible position  and  in  one  which,  promised  to  be  of  advantage 
to  him  from  a  business  standpoint,  and  which  indeed  proved 
to  be  so.  He  was  not  to  act  as  the  agent  of  the  mother  in 
this  relationship  of  partner  in  the  said  firm ;  he  was  to  act 
"according  to  his  (own)  judgment  and  discretion,  without 
interference  by  the  party  of  the  first  part  (the  mother) 
and  to  act  in  all  respects  in  connection  with  said  business 
as  if  he  were  the  partner  instead  of  the  party  of  the  first 
part."  It  is  true  that  the  son  acted  in  this  matter  under  a 
power  of  attorney  created  by  the  contract,  but  it  was  a 
power  coupled  with  an  interest — indeed  with  the  whole  in- 
terest to  be  derived  from  his  action  thereunder*— and  a 
power  irrevocable,  save  by  his  consent,  during  the  life  of 
the  mother. 

Such  was  the  nature  and  effect  of  the  contract  with  re- 
spect to  the  estate  in  the  fund  during  the  joint  lives  of  the 
Trother  and  son.  It  reserved  a  life  estate  in  the  mother  in 
the  fund  to  the  extent  of  the  legal  rate  of  interest  thereon ; 
and,  further,  it  vested  in  the  son  the  absolute  estate  in  re- 


Digitized  by 


Google 


Hill  v.  Stark  Et  Als.  281 

mainder  in  said  fund  after  the  death  of  the  mother  in  the 
event  that  the  son  survived  her.  As  to  such  estate  in  re- 
mainder, it  seems  to  me  clear  that  it  was  a  gift,  pure  and 
simple,  from  the  mother  to  the  son,  without  an  iota  of  con- 
sideration,, whether  of  benefit  to  the  mother  or  of  change 
of  the  status  quo  <mte  of  the  son  to  his  injury,  moving  from 
the  son  to  support  it.  Its  origin  was  in  her  bounty ;  it  came 
from  her  estate ;  it  was  practically  the  son's  aliquot  part  of 
her  whole  estate,  and  its  object  was  to  continue  him  in 
business  as  a  member  of  said  firm  which  her  loan  to  him 
aforesaid  had  so  happily  begun;  and  it  had  no  considera- 
tion to  support  it  save  only  the  love  and  affection  of  the 
mother  for  the  son.  And  the  form  of  the  gift  was  wise  and 
appropriate  in  view  of  the  prior  habits  and  lack  of  success 
in  business  of  the  son. 

As  to  whether  the  gift  was  "by  way  of  advancement/* 
under  section  2561,  Code  of  Virginia: 

As  stated  in  the  majority  opinion :  "In  general,  two  ele- 
ments are  essential  to  establish  an  advancement,  a  gift  by 
the  parent  to  the  child  and  the  intention  by  the  donor  that 
the  gift  should  be  an  advancement.  But  the  latter  may  be 
inferred  from  the  former."  This  is  true,  because,  as  stated 
in  1  R.  C.  L.,  p.  655,  sec.  3,  "The  doctrine  (of  advance- 
ments) rests  on  the  supposed  desire  of  an  ancestor  to 
equalize  his  estate  among  his  heirs,  not  only  as  to  the  prop- 
erty left  at  the  time  of  his  death,  but  as  to  all  property  that 
came  from  him,  so  that  one  child  shall  not  be  preferred  to 
another  child  in  the  final  settlement  of  his  estate.  It  has 
for  its  object  the  furtherance  of  that  maxim  of  equity  which 
declares  that  equality  is  equity."  And  as  further  stated, 
Idem,  p.  668,  sec.  21 :  "And  the  circumstances  surrounding 
the  transaction,  or  in  truth  the  mere  gift  by  a  parent  to  a 
child,  may  be  such  as  to  create  a  presumption  of  an  ad- 
vancement.   For  the  doctrine  that  a  parent  desires  to  dis- 
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tribute  his  estate  equally  among  all  his  children  is  so  strong 
that  it  will  be  presumed  that  a  parent  who  during  his  life- 
time makes  a  substantial  gift  to  a  child  intended  such  gift 
to  be  an  advancement;  and  hence  it  is  often  stated  that  a 
gift  to  a  child  or  to  an  heir  by  an  ancestor  in  his  lifetime 
is  prima  facie  an  advancement."  To  the  same  effect  are  the 
Virginia  decisions.  Watkins  v.  Young,  31  Gratt,  (72  Va.) 
84;  Gregory  v.  Winston,  23  Gratt.  (64  Va.)  102;  McDear- 
man  v.  Hodnett,  83  Va.  281;  Bruce  v.  Slemp,  82  Va.  352; 
Carter  V.  Cutting,  5  Munf.  (19  Va.)  223. 

It  is  said  by  some  of  the  authorities  on  this  subject  that 
the  gift  must  be  complete  and  must  be  irrevocable  in  the 
lifetime  of  the  donor  in  order  to  constitute  an  advance- 
ment. Thornton  on  Gifts  and  Advancements,  sec.  510,  527, 
530 ;  Dame's  Ex'or  v.  Lloyd,  82  Va.  861 ;  Brooke  v.  Lattir 
mer  (Kan.),  21  Am.  St.  Rep.  292.  But  this  has  reference 
to  the  title  to  the  subject  of  the  gift,  and  not  to  the  time  of 
the  entrance  into  the  possession  and  enjoyment  of  the  sub- 
ject of  the  gift.  1  R.  C.  L.,  sec.  10,  pp.  660,  661.  An  estate 
which  is  secured  to  a  child  to  commence  in  futuro,  after  the 
donor's  death,  and  upon  a  contingency  that  *  *  *  will  arise 
within  a  reasonable  time,  may  be  an  advancement."  1  R. 
C.  L.,  sec.  8,  p.  659. 

Now  in  the  cause  before  us  the  title  to  the  subject  of  the 
gift  in  remainder  after  the  life  estate  of  the  donor,  subject 
to  the  contingency  that  the  donee  survived  the  donor,  was 
vested  in  the  son  as  donee  in  the  lifetime  of  the  donor  irre- 
vocably by  the  contract  aforesaid  so  far  as  the  donor  was 
concerned, — the  gift  could  not  be  revoked  without  the  con- 
sent of  the  son,  the  donee.  It  was  an  estate  which  was 
vested  in  him  by  the  contract.  It  was  an  estate  which  he 
could  have  alienated,  which  is  one  of  the  most  characteristic 
incidents  of  an  advancement    1  R.  C.  L.,  sec.  10,  p.  661. 
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Coming  now  to  the  consideration  of  the  only  evidence  in 
the  case  referred  to  in  the  majority  opinion  as  bearing  on 
the  actual  intention  of  the  donor  with  respect  to  the  gift 
being  or  not  being  an  advancement,  I  do  not  think  the 
statement  of  Mrs.  Starke  has  the  meaning  attributed  to  it 
in  the  majority  opinion.  That  statement  itself  went  no 
further  than  to  say  that  "at  her  death  the  $4,000  invested 
in  said  business  should  constitute  no  part  of  her  estate." 
This  statement,  as  the  majority  opinion  correctly  states,  is 
substantially  but  a  repetition  of  one  of  the  stipulations  of 
the  contract,  "and  shows  that  *  *  *  she  did  not  consider  the 
four  thousand  dollars  part  of  her  estate."  And  in  fact  it 
was  not  a  part  of  her  estate,  if  it  was  an  advancement.  As 
stated  in  1  R.  C.  L.,  sec.  34,  p.  677 :  "Furthermore,  it  should 
be  noted  that  an  advancement  is  no  part  of  an  estate  *  *  *." 
A  donee  need  not  bring  his  advancement  into  hotchpot.  His 
title  to  it  is  complete  upon  the  happening  of  the  event  upon 
which  his  right  to  enter  into  possession  of  it  was  condi- 
tioned, if  the  gift  be  so  conditioned  upon  any  event,  and 
it  is  not  a  part  of  the  estate  of  the  donor.  And  this  is  still 
true,  although  the  donee  may  bring  his  gift  into  hotchpot. 
As  said  by  the  same  learned  editors  of  1  R.  C.  L.,  (sec.  25, 
p.  671)  :  "And  a  donee,  by  bringing  his  advancement  into 
hotchpot,  does  not  thereby  relinquish  his  title  to  the  ad- 
vancement, the  purpose  of  bringing  it  in  being  merely  to 
ascertain  whether  it  exceeds  or  falls  short  of  his  equal 
share." 

Hence,  in  the  case  before  us,  nothing  appears  to  rebut 
the  prima  facie  presumption  arising  from  the  gift  itself 
from  a  mother  to  a  son  that  it  was  intended  as  an  advance- 
ment. And,  indeed,  all  the  attendant  incidents  of  the  gift, 
its  manifest  object  and  all  the  surrounding  circumstances 
furnish  convincing  affirmative  evidence  that  it  was  intended 
as  an  advancement. 
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For  the  foregoing  reasons  I  am  constrained  to  the  opin- 
ion that  there  was  error  in  the  decree  complained  of,  and 
that  the  cause  should  be  reversed. 

Affirmed. 


KIRBY  v.  BOOKER,  GUARDIAN,  Ac. 

(Richmond,  January  £4,  1918.) 

1.  Equity — Sale  of  Lands  of  Decedent — Ascertainment  of  Debts. — 
The  personal  estate  of  an  intestate  is  the  primary  fund  for  the 
payments  of  his  debts,  and  until  the  amount  thereof  is  ascer- 
tained it  cannot  be  told  to  what  extent  it  will  be  necessary  to 
resort  to  the  real  estate.  The  decedent's  lands  ought  not  to  be 
sold  for  the  payment  of  his  debts  until  the  court  has  first  ascer- 
tained his  debts  and  their  relative  priorities,  if  any,  and  the 
amount  of  his  personal  estate  applicable  thereto. 

Appeal  from  Circuit  Court  of  Halifax  county. 

Affirmed. 

Easleij  &  Bovldin,  for  the  appellant. 
John  Martin,  for  the  appellee. 

Burks,  J. : 

This  is  an  appeal  by  a  purchaser  of  land  at  a  judicial  sale 
from  a  decree  setting  aside  the  sale.  Several  exceptions 
were  filed  to  the  report  of  sale,  but  the  circuit  court  passed 
on  only  one  of  them,  and,  as  we  think,  it  properly  set  aside 
the  sale,  it  will  be  unnecessary  to  notice  the  other  excep- 
tions. The  exception  sustained  in  the  trial  court  was  be- 
cause "there  was  no  complete  account  of  liens  against  the 
lands  sold,  and  it  was  error  to  decree  a  sale  of  said  lands 
without  such  account." 

The  suit  in  which  the  decree  was  entered  was  a  credi- 
tor's suit  to  subject  the  real  and  personal  estate  of  a  dece- 
dent to  the  payment  of  his  debts.  It  was  instituted  by  R. 
I.  Overby,  an  attorney  at  law,  suing  on  behalf  of  himself 
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and  all  other  creditors  of  C.  G.  Kirby,  the  day  after  the  de- 
cedent's death  to  enforce  the  collection  of  a  claim  for  at- 
torney's fees.  The  only  heir  of  the  decedent  was  a  daughter 
five  years  of  age,  who,  together  with  the  sheriff  of  the 
county  to  whom  the  estate  seems  to  have  been  very  prompt- 
ly committed,  was  made  a  party  defendant  to  the  bill.  As 
soon  as  the  suit  was  matured  for  hearing,  it  was  referred 
to  a  commissioner  to  take  the  following  accounts : 

"1st.  An  account  of  the  real  estate  and  personal  estate 
owned  by  the  said  decedent,  C.  G.  Kirby,  at  the  time  of  his 
death. 

"2nd.  An  account  of  the  debts,  liens  and  demands  against 
the  estate  of  the  said  decedent." 

In  response  to  this  order  of  reference,  the  commissioner 
returned  a  report  in  which  he  set  out  specifically  the  vari- 
ous parcels  of  real  estate  owned  by  the  decedent  and  the 
character  of  his  estate  therein.  As  to  the  personal  estate 
he  says: 

"I  herewith  file  a  report  of  the  administrator,  L.  W. 
Rice,  Sheriff  of  Halifax  county,  and  as  such  administrator 
of  the  decedent,  which  shows  that  the  value  of  the  person- 
alty belonging  to  the  estate  of  said  decedent  is  $306.75. 

"It  is  evident  that  the  personal  property  is  insufficient  to 
satisfy  the  debts  proved  against  the  estate  of  the  decedent." 

But  no  such  report  is  filed,  and  no  account  of  the  admin- 
istration is  taken.  There  is  copied  into  the  record  an  "ap- 
praisement of  personal  property  of  C.  G.  Kirby,  deceased," 
showing  that  the  tangible  personal  property  of  the  decedent 
was  appraised  at  $306.75,  just  the  amount  stated  by  the 
commissioner,  but  this  appraisement  takes  no  notice  of  in- 
tangible property.  Just  how  much  of  this  there  was  we 
have  no  means  of  knowing,  but  the  bill  refers  to  a  note  of 
S.  A.  Kirby  for  $183.00,  which  was  secured  by  deed  of  trust 
and  had  been  assigned  to  the  decedent,  and  prays  that  the 
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trustee  "be  allowed  and  directed  to  execute  said  deed  of 
trust."  It  is  certain  that  the  report  of  the  commissioner 
did  not  accurately  inform  the  court  of  the  amount  or  value 
of  decedent's  personal  estate. 

In  the  report  of  debts  of  the  decedent,  under  the  head  of 
specific  liens,  the  commissioner  makes  this  statement:  "On 
remainder  in  tract  of  222  acres.  It  is  recited  in  deed  from 
Susan  A.  Kirby  to  C.  G.  Kirby,  that  this  land  is  subject  to 
the  payment  of  a  debt  of  $350.00  due  by  Susan  A.  Kirby  to 
Jno.  W.  Fitzgerald  and  a  debt  of  $40.00  to  J.  T.  Cole:  The 
above  charges,  while' not  debts  of  the  decedent,  are  prob- 
ably charges  on  the  land." 

There  should  have  been  no  uncertainty  whatever  about 
these  charges.  It  was  the  duty  of  the  commissioner  to  as- 
certain whether  or  not  these  debts  had  been  paid,  and  to 
have  informed  the  court  on  that  subject.  If  they  were  not 
paid  he  should  have  ascertained  the  date  from  which  they 
bore  interest,  so  that  the  court  and  all  parties  might  know 
the  extent  of  the  liability  of  the  estate  of  the  decedent.  The 
report  of  the  commissioner  did  not  furnish  definite  infor- 
mation as  to  either  the  assets  or  liabilities  of  the  decedent 
and  the  record  was  in  no  condition  to  enable  the-  court  to 
enter  a  decree  for  sale. 

No  exception  was  filed  to  the  report  of  the  commissioner, 
but  attention  is  called  to  the  fact  that  while  the  commis- 
sioner says  that  he  returns  with  his  report  "certain  ac- 
counts and  bonds  filed  with  him  by  creditors  of  the  dece- 
dent, whose  debts  he  has  reported,"  no  such  accounts  and 
bonds  appear  in  the  record.  The  complainant  in  his  bill 
says,  "that  said  decedent's  estate  is  indebted  to  your  com- 
plainant in  the  sum  of  $150.00,  evidenced  by  an  open  ac- 
count," but  no  such  account  is  to  be  found  anywhere  in  the 
record,  nor  is  there  any  proof  of  the  value  of  the  services 
rendered.    H.  E.  Kirby,  a  non-professional  witness  and  a 
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brother  of  the  deceased,  testifies  that  certain  professional 
services  were  rendered  the  deceased  by  the  complainant, 
but  he  makes  no  effort  to  fix  a  value  thereon,  even  if  he 
were  competent  to  do  so.  The  same  witness  testifies  that 
the  decedent  owed  Susan  A,  Kirby  rent  for  five  years  at 
$150.00  per  year,  by  contract.  But  no  such  contract  ap- 
pears in  the  record,  and  whether  it  was  verbal  or  written 
we  have  no  means  of  knowing.  If  it  was  verbal,  probably 
a  large  part  of  it  was  barred  by  the  act  of  limitations  which 
it  was  the  duty  of  the  administrator  to  plead.  Every  dol- 
lar of  these  debts  may  be  justly  due  and  owing,  but  the  rec- 
ord does  not  show  it  with  that  clearness  and  certainty 
which  should  be  made  to  appear  before  a  decree  for  a  sale 
is  entered.  This  is  due  as  well  to  the  creditors  themselves 
as  to  the  decedent's  estate. 

The  personal  estate  of  an  intestate  is  the  primary  fund 
for  the  payment  of  his  debts,  and  until  the  amount  thereof 
has  been  ascertained  it  cannot  be  told  to  what  extent  it  will 
be  necessary  to  resort  to  the  real  estate.  The  lands  of  a 
decedent  ought  not  to  be  sold  for  the  payment  of  his  debts 
until  the  court  has  first  ascertained  the  debts  of  the  dece- 
dent and  their  relative  priorities,  if  any,  and  the  amount  of 
his  personal  estate  applicable  thereto.  The  object  of  the 
rule  is  that  the  land  shall  be  sold  under  such  conditions  as 
will  realize  the  best  price  therefor.  The  rule  is  well  settled 
that  it  is  error  to  decree  a  sale  of  land  for  the  payment  of 
the  liens  thereon  until  there  has  first  been  an  account  of 
such  liens  and  their  relative  priorities,  if  any,  and  the  rea- 
son of  the  rule  is  equally  applicable  to  the  sale  of  the  lands 
of  a  decedent  for  the  payment  of  his  debts.  Coles  v.  Mc- 
Rae,  6  Rand.  (27  Va.)  644;  Horton  v.  Bond,  28  Gratt.  (69 
Va.)  315;  SJmltz  v.  Hartebrough,  33  Gratt.  (74  Va.)  567; 
Fidelity  Loan  Co.  V.  Dennis,  93  Va.  504 ;  Bristol  Iron  Co.  v. 
Caldwell,  95  Va.  47 ;  Bank  v.  Trigg  Co.,  106  Va.  327.    As 
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said  in  the  last  mentioned  case,  "the  principle  on  which 
these  decisions  are  founded  is  that  a  s^le  without  first  re- 
moving a  cloud  from  the  title  and  adjusting  and  settling 
rights  in  dispute,  and  without  previously  ascertaining  and 
determining  the  liens  and  encumbrances,  the  amounts  and 
priorities,  tends  to  a  sacrifice  of  the  property  as  to  credi- 
tors by  discouraging  them  from  bidding  when  they  prob- 
ably would  have  bid  for  the  protection  of  their  own  in- 
terests if  the  rights  of  all  parties  had  been  previously  as- 
certained and  fixed  with  reasonable  certainty/  It  is  first 
to  be  observed  that  the  rule  applies  only  to  the  sale  of  real 
estate;  it  has  no  application  to  the  sale  of  personal  prop- 
erty." 

In  the  instant  case  there  are  both  liens  and  unsecured 
debts,  and  the  rule  applies  with  full  force. 

It  has  been  earnestly  insisted  before  us  that  the  sale  was 
a  fair  one,  the  price  adequate  and  that  the  sale  should  not 
be  set  aside  for  the  slight  incompleteness  of  the  commis- 
sioner's report.  It  is  also  said  that  the  debts  are  far  in  ex- 
cess of  the  value  of  the  land  and  in  no  event  could  the  heir 
be  benefited,  and  that  no  creditor  is  complaining.  It  is 
sought  to  bring  this  case  within  the  principle  of  Utterback 
v.  MehMnger,  86  Va.  62.  In  that  case  the  land  sold  for  a 
"high  price"  and  did  not  bring  enough  to  pay  more  than 
one-half  of  the  liens  proved,  and  the  court  says,  "there  is 
nothing  in  the  proceedings  which  could  by  any  possibility 
be  prejudicial  to  the  rights  of  the  appellants."  This  cannot 
be  said  of  the  instant  case.  One  of  the  exceptions  to  the 
report  of  j  sale  was  "an  utterly  inadequate  price"  obtained 
for  the  property.  Affidavits  were  filed  by  the  purchaser  to 
show  the  adequacy  of  the  price  paid,  but  this  exception  was 
not  passed  upon  by  the  trial  court.  On  this  subject,  the  de- 
cree appealed  from  states,  "there  being  a  misunderstanding 
of  counsel  as  to  the  time  for  considering  the  question  of 
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adequacy  of  price  o£the  lands  sold,  the  court  refuses  to  pass 
upon  this  ground  of  exception  to  the  report  of  the  special 
commissioner  at  this  time."  Under  these  circumstances  we 
cannot  tell  whether  the  land  sold  for  a  fair  price  or  not.  The 
only  heir  of  the  decedent  is  an  infant  of  very  tender  years 
and  cannot  put  in  an  upset  bid  for  the  land,  no  account  of 
the  personal  estate  of  the  decedent  has  been  taken,  and  no 
accurate  report  has  been  made  of  debts  due  by  the  decedent, 
and  of  the  liens  on  his  real  estate.  For  these  reasons,  the 
decree  of  the  circuit  court  is  affirmed. 

Affirmed. 


LUCCHESI  v.  COMMONWEALTH. 
(Richmond,  January  fth>  1918.) 

1.  Intoxicating   Liquors — Transportation — Evidence. — In   a   prose- 

cution for  violation  of  the  prohibition  law  by  transporting  or 
bringing  into  the  State  intoxicating  liquor,  the  liquor  taken  from 
the  accused,  whether  legally  or  illegally,  at  the  time  of  his  arrest, 
may  be  introduced  in  evidence  against  him. 

2.  Idem — Transportation--- Constitutional    Law — Title    of    Act — Acts 

1916,  p.  215. — All  of  the  provisions  of  the  prohibition  act  against 
the  transportation  of  liquor  are  congruous  and  germane  to  the 
title,  and  the  methods  devised  for  the  accomplishment  of  its  gen- 
eral purpose. 

3.  Idem — Prohibition  Act — Constitutional  Law — Fourteenth  Amend- 

ment— Discrimination. — The  provision  in  the  prohibition  act  re- 
lating to  the  transportation  of  intoxicating  liquor  is  not  a  dis- 
crimination in  favor  of  corporations  who  are  common  carriers, 
but  a  restriction  equally  applicable  to  all  desirous  to  transport 
ardent  spirits.  All  persons  without  discrimination  are  privileged 
to  use  tho  corporation  common  carriers  for  the  transportation 
of  certain  limited  ounntitios  of  liquor,  and  all  are  equally  re- 
strained, so  that  v.o  discrimination  exists. 

4.  Idem — Evidence — Letters. — Letters  offered  in  evidence  which  were 

in  no  wav  identified  as  genuine,  were  properlv  rejected. 

5.  Instructions — Surplusage — Invited    Error. — Where    the    accused 

offered  an  instruction  which  contained  unnecessary  matter,  and 
the  instruction  was  amended  by  the  court,  but  not  so  as,  in  any 
improper  way.  to  weaken  the  instruction  offered  by  him,  he  can- 
not complain  that  t^p  court  inadvertently  allowed  the  unnecessary 
matter  to  remain  therein. 

6.  Intoyicattno    LinrnRQ — Prohibition    of    Jw/nortntiov. — Legislative 

P^wer. —  K  S*pt«  has  plenarv  power  to  prohibit  the  importation 
of  ardent  spirits  into  the  State  for  anv  purpose,  and  therefore 
may  prohibit  the  transportation  of  ardent  spirits  into  the  State 
for  personal  use  as  well  as  for  manufacture  or  sale. 
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Error  to  Hustings  Court  of  city  of  Richmond. 

Affirmed. 

L.  O.  Wendenburg,  for  the  plaintiff  in  error. 

Attorney-General  Jno.  Garland  Pollard,  Assistant  At- 
torney-General J.  D.  Hank,  Jr.,  and  Leon  M.  Bazile,  for  the 
Commonwealth. 

Prentis,  J. : 

The  accused  was  convicted  under  the  prohibition  law 
(Acts,  1916,  p.  215)  of  unlawfully  transporting  ardent 
spirits  in  the  State  of  Virginia.  The  first  count  of  the  in- 
dictment charges  him  with  bringing  more  than  one  quart 
of  ardent  spirits  into  the  State  from  a  point  without  to  a 
point  within  this  State  for  use  within  the  State ;  the  second 
count  charges  him  with  unlawfully  bringing  into  the  State 
from  a  point  without  the  State  to  a  point  within  this  State 
more  than  one  quart  of  ardent  spirits  within  a  period  of 
thirty  days;  and^the  third  count,  with  unlawfully  transport- 
ing ardent  spirits  from  one  point  to  another  within  this 
State. 

Upon  his  arraignment,  he  demurred  to  the  indictment 
and  each  count  thereof,  which  demurrer  was  overruled  by 
the  court,  and  this  is  assigned  as  error.  It  is  sufficient  to 
say,  as  to  this  assignment,  that  under  sectioii  39  of  the  act 
above  referred  to,  the  indictment  is  sufficient.  Pine  & 
Scott  v.  Commonwealth,  14  Va.  App.  575,  93  S.  E.  653; 
Commonwealth  v.  Hill,  5  Gratt.  (46  Va.)  682,  687;  Hen- 
dricks v.  Commonwealth,  75  Va.  934,  943;  Devine  V.  Comr 
monwealth,  107  Va.  860;  State  v.  Miller,  24  Conn.  522; 
Tefft  v.  Commonwealth,  8  Leigh  (35  Va.)  721 ;  Taylor  V. 
Commonwealth,  20  Gratt.  (61  Va.)  825;  Dull  v.  Common^ 
wealth,  25  Gratt.  (66  Va.)  965;  Whitlock  v.  Common- 
wealth. 89  Va.  337, 15  S.  E.  893 ;  Quenton  v.  Commonwealth, 
91  Va.  782,  793.  21  S  E.  495. 
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Before  the  accused  was  arraigned,  he  petitioned  the  court 
to  restore  to  him  the  suit  case  and  the  ardent  spirits  con- 
tained therein,  which  were  taken  from  him,  by  the  police- 
men upon  his  arrest;  a  motion  to  like  effect  was  made  at  the 
trial  before  the  jury  were  sworn;  and  again,  while  the 
Commonwealth  was  introducing  its  evidence  in  chief,  he 
objected  to  introduction  of  the  evidence  that  the  suit  case 
contained  such  ardent  spirits. 

The  question  raised  has  been  frequently  considered,  and 
the  overwhelming  weight  of  authority  sustains  the  admis- 
sibility of  such  evidence.  In  35  Cyc.  1271-2,  citing  many 
authorities,  this  is  said :  "It  is  well  settled  that  a  person  le- 
gally arrested  and  in  the  custody  of  the  law  on  a  criminal 
charge  may  be  subject  to  a  personal  search  and  examina- 
tion, even  though  against  his  will,  for  evidence  as  to  his 
criminality,  and,  if  found,  it  may  be  seized  without  violat- 
ing his  constitutional  rights.  And  if  any  person,  even  by 
illegal  seizure  procure  possession  of  any  article,  instru- 
ment, or  document,  the  State  may,  notwithstanding  such 
illegal  seizure,  use  it,  if  necessary,  as  legitimate  evidence 
against  the  person  from  whom  it  was  so  obtained  to  con- 
vict him  of  a  crime,  or  upon  an  investigation  against  such 
person  before  a  grand  jury,  it  being  an  established  rule  that 
the  court  can  take  no  notice  of  how  such  evidence  was  ob- 
tained, whether  originating  from  a  legal  or  an  illegal 
source." 

In  8  R.  C.  L.  196,  this  is  said :  "While  it  is  true  that  the 
search  of  a  defendant  without  legal  justification  is  a  tres- 
pass and  an  indictable  misdemeanor,  there  is  no  principle 
or  theory  upon  which  the  State  may  be  deprived  of  the 
right  to  employ  the  evidence  of  a  criminal  offense  thus  ob- 
tained. The  law  appoints  the  remedy  for  the  redress  of  the 
wrong,  but  the  exclusion  of  the  evidence  criminating  the  de- 
fendant is  not  within  the  scope  of  the  remedy,  or  the  meas- 
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ure  of  redress."  Citing  Shields  v.  State,  104  Ala.  35, 16  So. 
85,  53  Am.  St.  Rep.  129  and  note,  32  L.  R.  A.  (N.  S.)  772; 
Com.  v.  Tucker,  189  Mass.  457,  76  N.  E.  127,  7  L.  R.  A.  (N. 
S.)  1056;  People  V.  Adorns,  176  N.  Y.  351,  68  N.  E.  636,  98 
Am.  St.  Rep.  675,  63  L.  R.  A.  406;  Cohm,  v.  State,  120  Tenn. 
61,  109  S.  W.  1149, 15  Ann.  Cas.  1201,  and  note,  17  L..R.  A. 
(N.  S.)  451;  State  v.  Slmmn,  73  Vt.  212,  50  Atl.  1097,  87 
Am.  St.  Rep.  711;  note,  59  L.  R.  A.  470;  State  V.  Edwards, 
51  W.  Va.  220,  41  S.  E.  429,  53  L.  R.  A.  465;  note,  87  Am. 
St.  Rep  714;  State  v.  Sidter,  71  W.  Va.  371,  76  S.  E.  811, 
43  L.  R.  A.  (N.  S.)  399. 
*  Counsel  for  the  accused  relies  upon  the  case  of  Weeks  v. 
U.  S.,  232  U.  S.  383,  58  L.  Ed.  652,  34  Sup.  Ct.  341,  as  au- 
thority for  the  contrary  view.  Even  if  it  were,  it  would  be 
opposed  to  the  overwhelming  weight  of  authority.  So  far, 
however,  from  sustaining  the  proposition  contended  for, 
the  contrary  doctrine  is  expressly  recognized  in  this  para- 
graph of  the  opinion :  "What  then  is  the  present  case?  Be- 
fore answering  that  inquiry  specifically,  it  may  be  well,  by 
a  process  of  exclusion,  to  state  what  it  is  not.  It  is  not  an 
assertion  of  the  right  on  the  part  of  the  government,  al- 
ways recognized  under  English  and  American  law,  to 
search  the  person  of  the  accused,  when  legally  arrested,  to 
discover  and  seize  the  fruits  or  evidences  of  crime.  This 
right  has  been  uniformly  maintained  in  many  cases.  1  Bish. 
on  Cr.  Proc.,  sec.  211;  Wharton,  Cr.  PI.  &  Pr.  (8th  Ed.), 
sec.  60;  Dillon  v.  O'Brien  &  Davis,  16  Cox  C.  C.  245;  Ir.  L. 
R.  20  C.  L.  300;  7  Am.  Cr.  Rep.  66.  Nor  is  it  the  case  of 
testimony  offered  at  a  trial  where  the  court  is  asked  to  stop 
and  consider  the  illegal  means  by  which  proofs,  otherwise 
competent,  were  obtained — of  which  we  shall  have  occasion 
to  treat  later  in  this  opinion.  Nor  is  it  the  case  of  burglar's 
tools  or  other  proofs  of  guilt  found  upon  his  arrest  within 
the  control  of  the  accused."    What  the  court    did  hold  in 
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that  case  was,  that  under  the  Fourth  Amendment  of  the 
United  States  Constitution,  upon  seasonable  application  by 
the  accused  for  the  return  of  his  letters  and  private  docu- 
ments, seized  in  his  house  during  his  absence  by  a  United 
States  marshal  holding  no  warrant  for  his  arrest  and  none 
for  the  search  of  his  premises,  they  should  be  returned  to 
him  and  could  not  be  used  against  him  in  the  criminal 
prosecution;  and  the  opinion  concludes  with  this:  "We, 
therefore,  reach  the  conclusion  that  the  letters  in  question 
were  taken  from  the  house  of  the  accused  by  an  official  of 
the  United  States  acting  under  color  of  his  office,  in  direct 
violation  of  the  constitutional  rights  of  the  defendant ;  that 
having  made  seasonable  application  for  their  return,  which 
was  heard  and  passed  upon  by  the  court,  there  was  involved 
in  the  order  refusing  the  application  a  denial  of  the  con- 
stitutional rights  of  the  accused,  and  that  the  court  should 
have  restored  these  letters  to  the  accused.  In  holding  them 
and  permitting  their  use  upon  the  trial,  we  think  preju- 
dicial error  was  committed.  As  to  the  papers  and  property 
seized  by  the  policemen,  it  does  not  appear  that  they  acted 
under  any  claim  of  Federal  authority  such  as  would  make 
the  Amendment  applicable  to  such  unauthorized  seizures. 
The  record  shows  that  what  they  did  by  way  of  arrest  and 
search  and  seizure  was  done  before  the  finding  of  the  in- 
dictment in  the  Federal  court,  under  what  supposed  right 
or  authority  does  not  apear.  What  remedies  the  defendant 
may  have  against  them  we  need  not  inquire,  as  the  Fourth* 
Amendment  is  not  directed  to  individual  misconduct  of  such 
officials.  Its  limitations  reach  the  Federal  government  and 
its  agencies."  Citing  Boyd's  Case,  116  U.  S.  616,  29  L.  Ed. 
46,  6  Sup.  Ct.  14. 

The  court  itself  then  expressly  limits  the  application  of 
the  case  to  the  Federal  government  and  its  agencies,  and 
expressly  disclaims  any  purpose  to  impair  or  disapprove 
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the  established  doctrine  that  evidences  of  crime  found  in 
the  possession  of  the  prisoner,  or  upon  his  person,  may  be 
used  in  prosecutions  against  him,  whether  obtained  from 
him  legally  or  illegally. 

The  case  of  Town  of  Blacksburg  V.  Beam,  (S.  C),  88  S. 
E.  441,  L.  R.  A.  1916-E.,  714,  is  also  relied  on.  It  is  suffi- 
cient to  say  as  to  this  case,  that  the  evidence  there  was 
obtained  from  the  defendant's  private  room  by  search  made 
in  his  absence  before  the  warrant  for  his  arrest  had  been 
issued  and  without  a  search  warrant,  and  therefore  differs 
from  the  case  at  bar  in  which  the  suit  case  found  in  the  pos- 
session of  the  prisoner  was  not  opened  until  after  the  war- 
rant charging  him  with  the  crime  had  been  issued  and  the 
accused  arrested. 

The  facts  of  this  case  are,  that  the  accused  was  arrested 
at  2 :05  A.  M.  on  February  1,  1917,  by  two  police  officers  of 
the  city  of  Richmond,  at  Elba  station.  He  had  arrived 
upon  an  Atlantic  Coast  Line  train  from  Washington,  D.  C, 
which  was  going  south,  and  had  in  his  hand  a  suit  case. 
One  of  the  policemen  accused  him  of  having  whiskey  there- 
in. The  accused  replied  that  the  suit  case  did  not  belong  to 
him,  and  told  the  officers  that  he  came  from  Washington 
and  was  on  his  way  to  North  Carolina.  Later  he  told  the 
officers  that  he  was  going  to  his  room  at  24th  and  Main 
streets,  Richmond,  to  get  his  clothes,  and  would  take  an 
early  morning  train  for  the  South.  He  also  explained  his 
stopping  at  Richmond  by  saying  that  he  found  out  that  that 
train  would  not  take  him  to  Townsville,  N.  C,  where  he 
desired  to  go,  and  that  he  would  have  to  take  a  6:35  A.  M. 
Seaboard  Air  Line  train  from  Richmond  in  order  to  get  to 
that  place,  and  gave  this  as  one  of  the  reasons  why  he  left 
the  train  in  Richmond.  After  having  first  said  that  he  had 
no  whiskey,  he  was  then  arrested  and  admitted  that  he  had 
whiskey  in  the  suit  case.    After  the  warrant  charging  him 


Digitized  by 


Google 


Lucchesi  v.  Commonwealth.  295 

with  transporting  whiskey  illegally  had  been  issued,  his 
suit  case  was  opened  by  the  officers  and  found  to  contain 
fourteen  quarts  of  whiskey  and  one  quart  of  Italian  bitters. 
It  appeared  that  the  accused  had  lived  in  Richmond  a  good 
many  years,  but  he  claimed  that  he  had  obtained  work  with 
a  friend  of  his,  giving  his  name,  who  was  in  the  confec- 
tionary business  at  Townsville,  N.  C. 

The  evidence,  then,  is  clearly  sufficient,  unless  he  was 
upon  an  interstate  journey  transporting  the  whiskey  from 
Washington,  D.  C,  to  Townsville,  N.  C,  to  convict  him  of 
the  violation  of  the  statute  forbidding  the  transportation 
of  more  than  one  quart  of  liquor  in  this  State  in  personal 
baggage.    Sec.  39,  Prohibition  Act. 

Another  contention  is  that  the  act  is  unconstitutional,  in 
that  the  offense  is  not  embraced  within  the  title,  which 
reads:  "An  Act  to  define  ardent  spirits  and  to  prohibit 
the  manufacture,  use,  sale,  offering  for  sale,  transportation 
for  sale,  keeping  for  sale,  and  giving  away  of  ardent 
spirits  as  herein  defined,  except  as  provided  herein ;  to  pro- 
hibit advertisement  of  such  ardent  spirits ;  to  prescribe  the 
jurisdiction  for  trial  and  appeals  of  cases  arising  under 
i  this  act;  to  prescribe  the  force  and  effect  of  certain  evi- 

dence and  prosecutions  for  violation  of  this  act ;  to  create 
the  office  of  commissioner  of  prohibition  and  to  define  his 
!  •  duties  and  powers  and  compensation ;  defining  intoxication 
and  who  is  a  person  of  intemperate  habits  within  the  mean- 
ing of  this  act;  prescribing  certain  rules  of  evidence  in  cer- 
tain prosecutions  under  this  act;  exempting  certain  coun- 
1  ties  and  cities  from  certain  provisions  of  this  act  and  au- 

!  thorizing  additional  restrictions  and  limitations  beyond  the 

'  provisions  of  this  act  as  to  sale,  manufacture  or  delivery 

of  ardent  spirits  in  certain  counties  and  cities ;  to  provide 
for  the  enforcement  of  this  act  and  to  prescribe  penalties 
for  the  violation  of  this  act ;  to  appropriate  out  of  the  treas- 
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ury  of  the  State  necessary  moneys  for  the  enforcement  of 
this  act;  and  to  repeal  all  acts  or  parts  of  acts  in  conflict 
with  this  act." 

It  is  sufficient  to  say  that  this  title  clearly  indicates  the 
general  purpose  of  the  act  to  prohibit  the  manufacture,  use, 
sale,  transportation  for  sale  and  giving  away  of  ardent 
spirits.  The  transportation  for  sale  is  by  the  act  absolute- 
ly prohibited,  while  transportation  for  private  use  in  lim- 
ited quantities  is  expressly  permitted.  It  is  perfectly  well 
settled  in  this  State  that  although  a  statute  refers  to  many 
things  of  a  diverse  nature,  the  title  will  be  sufficient  if  the 
subordinate  provisions  of  the  statute  may  be  fairly  regard- 
ed as  in  furtherance  of  and  as  facilitating  the  accomplish- 
ment of  the  general  object  expressed  in  the  title.  The  con- 
stitutional inhibition  was  not  intended  to  hinder  remedial 
legislation,  nor  to  prevent  the  incorporation  in  a  single  act 
of  the  entire  statutory  law  upon  one  general  subject,  as  this 
act  does.  There  should  be  a  liberal  construction  of  the 
title  so  as  to  uphold  the  statute  if  practicable.  All  of  its 
provisions  against  the  transportation  of  liquor  are  con- 
gruous and  germane  to  the  title,  and  the  methods  devised 
for  the  accomplishment  of  its  general  purpose.  So  this 
court  has  decided  in  refusing  to  grant  a  writ  of  error  in 
the  case  of  W.  E.  Wiley  v.  Commonwealth,  from  the  Cor- 
poration Court  of  the  city  of  Lynchburg,  and  in  Burton  v. 
Commonwealth,  this  day  decided.  Wilburn  v.  Raines,  111 
Va.  339;  Commonwealth  v.  WiUcox,  111  Va.  849;  Dist 
Road  Board  v.  SpUman,  117  Va.  201,  10  Va.  App.  174; 
Commonwealth  v.  Chesapeake  &  Ohio  R.  Co.,  118  Va.  267, 
11  Va.  App.  412. 

The  suggestion  that  the  act  violates  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States,  in 
so  far  as  it  discriminates  between  corporation  carriers  and 
individuals  who  are  carriers  is  not  supported  by  any  au- 
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thority,  and  it  seems  sufficient  to  say  as  to  this  that  the 
provision  is  not  intended  as  a  discrimination  in  favor  of 
corporations  who  are  common  carriers,  but  as  a  restriction 
equally  applicable  to  all  desirous  to  transport  ardent 
spirits.  All  persons  without  discrimination  are  privileged 
to  use  the  corporation  common  carriers  for  the  transporta- 
tion of  certain  limited  quantities  of  liquor,  and  all  are 
equally  restrained,  so  that  no  discrimination  exists. 

The  accused  sought  to  introduce  two  letters,  written  in 
Henderson,  N.  C,  from  one  Abert  Macchi,  in  order  to  sup- 
port his  claim  that  he  had  secured  employment  in  North 
Carolina  and  was  on  his  way  to  accept  it  at  the  time  he  was 
arrested.  The  court  properly  refused  to  admit  these  letters 
in  evidence,  because  they  were  in  no  way  identified  as 
genuine. 

This  brings  us  to  the  instructions. 

An  instruction  was  offered  by  the  accused  in  these  words : 
"The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  accused  transported  ardent  spirits  from 
a  point  without  this  State  to  the  city  of  Richmond,  in  his 
personal  baggage;  that  the  accused  intended  to  make,  and 
at  the  time  of  his  arrest  was  making  a  continuous  journey 
from  a  point  without  this  State  through  this  State  to  an- 
other point  without  this  State;  that  the  ardent  spirits  so 
transported  or  carried  by  him  were  not  intended  for  use 
within  this  State,  and  not  in  fact  sold  or  offered  for  sale, 
dispensed,  given  away  or  used  in  any  manner  prohibited 
by  law  in  the  city  of  Richmond,  then  the  jury  should  Arid 
the  accused  not  guilty."  This  instruction  was  amended  by 
the  court  by  adding  immediately  after  the  words  "city  of 
Richmond,"  in  the  latter  part  of  the  instruction,  the  words, 
"or  intended  so  to  be,"  and  after  the  words  "not  guilty/ 
this  language :  "but  when  the  ardent  spirits  in  excess  of  one 
quart  are  found  in  the  possession  of  the  accused,  the  bur- 
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'den  of  proving  the  above  statements  as  facts   is   thrown 
upon  the  accused." 

It  is  admitted  that  under  the  circumstances  of  this  case 
the  accused  was  called  upon  to  sustain  the  burden  of  prov- 
ing his  affirmative  defense,  that  he  was  engaged  in  inter- 
state commerce  and  transporting  the  liquor  upon  a  con- 
tinuous journey  from  Washington,  D.  C,  to  a  point  in 
North  Carolina.  The  facts  relied  on  by  the  Commonwealth 
were  admitted,  and  this  was  his  only  defense.  It  will  be 
noted,  however,  that  in  the  instruction  which  he  offered  he 
included  the  other  matters  which  are  now  complained  of— 
that  is  to  say,  the  instruction  offered  by  him  referred  to 
matters  not  relied  on  nor  proved  by  the  Commonwealth, 
such  as  whether  or  not  the  ardent  spirits  were  intended 
for  use  in  this  State,  and  that  they  were  not  sold  or  offered 
for  sale,  dispensed,  or  given  away  in  any  manner  prohibited 
by  law  in  the  city  of  Richmond.  These  matters  were  not 
essential  to  the  defense  he  relied  on,  nor  had  the  Common- 
wealth introduced  any  evidence  with  reference  thereto. 
Having  introduced  this  unnecessary  matter  in  his  own  in- 
struction, he  cannot  now  complain  that  the  court  inadver- 
tently allowed  it  to  remain  therein.  The  jury  were  prop- 
erly instructed  that  as  to  his  defense  the  burden  was  upon 
him,  and  the  language  added  by  the  court  in  no  improper 
way  weakens  the  instruction  offered  by  him.  The  question 
is  argued  as  though  the  court  had  told  the  jury  that  the 
possession  of  more  than  one  quart  of  ardent  spirits  was 
prima  facte  evidence  of  guilt.  This  is  true  under  another 
section  of  the  statute  referring  to  the  possession  of  more 
than  one  quart  of  liquor  in  the  home  upon  prosecutions  for 
illegal  sales  of  liquor.  This,  however,  was  not  the  section 
in  view  when  the  addendum  was  made  by  the  court.  This 
addendum  refers  to  section  39  of  the  statute  under  which 
he  was  prosecuted,  which  forbids  a  traveler  from  carrying 
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in  excess  of  one  quart  of  liquor  in  his  personal  baggage,  for 
the  bona  fide  use  of  himself  or  his  family,  and  was  intend- 
ed to  call  the  attention  of  the  jury  to  the  fact  that  the  pos- 
session of  more  than  one  quart  in  the  personal  baggage  of 
a  traveler  (unless  transported  through  the  State  in  inter- 
state commerce)  was  a  violation  of  the  law.  This  too  may 
be  said  to  be  surplusage  in  this  instruction.  At  the  same 
time,  it  does  not  improperly  weaken  the  force  of  the  pre- 
vious part  of  his  instruction,  which  was  intended  by  him 
to  emphasize  his  defense  to  the  jury  that  he  was  protected 
by  the  commerce  clause  of  the  United  States  Constitution. 
That  the  burden  was  upon  him  as  to  this  affirmative  de- 
fense, as  above  stated,  is  perfectly  clear,  and  the  instruc- 
tion as  finally  given  does  not  put  any  greater  burden  upon 
him.  It  did  not,  as  claimed  by  the  accused,  relieve  the 
Commonwealth  of  proving  the  offense  charged,  and  in- 
structions Nos.  2  and  3,  given  by  the  court  at  the  same  time, 
clearly  and  distinctly  told  the  jury  that  he  must  be  proven 
guilty  beyond  every  reasonable  doubt,  and  in  express  terms 
that  they  "cannot  find  the  accused  guilty  in  this  case,  if, 
after  a  fair  consideration  of  all  of  the  evidence,  both  for  the 
Commonwealth  and  for  the  defense,  they  have  a  reason- 
able doubt,  based  upon  such  evidence,  of  the  guilt  of  the  ac- 
cused of  the  offense  charged  in  the  indictment,  or  in  either 
count  thereof,  or  of  any  element  necessary  to  constitute  the 
offense." 

The  accused  asked  the  court  to  instruct  the  jury,  that  if 
they  believed  that  the  ardent  spirits  were  brought  into  the 
State  by  the  accused  for  his  own  personal  use,  and  not  for 
manufacture  or  sale,  they  should  find  the  prisoner  not 
guilty.  This  instruction  is  based  upon  the  assertion  that 
the  State  lacks  power  to  prohibit  the  transportation  of 
ardent  spirits  into  this  State  for  personal  use  and  not  for 
manufacture  or  sale,  and  the  question  is  argued  with  great 
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force  and  vigor.  It  is  sufficient  to  say  as  to  this,  that  re- 
cent cases  decided  by  the  Supreme  Court  of  the  United 
States  make  it  clear  and  fully  determine  that  the  State  has 
plenary  power  to  prohibit  the  importation  of  ardent  spirits 
into  the  State  for  any  purpose.  Clark  Distilling  Co.  V.  Wes- 
tern Maryland  R.  Co.,  242  U.  S.  311,  61  L.  Ed.  326;  Crane 
v.  Caxmpbell,  L.  Ed.  Adv.  Sheets,  No.  3,  Jan.  1,  1918,  p.  95. 
The  question  may  be  regarded  as  definitely  settled  by  these 
cases. 

It  is  manifest  that  while  the  defense  of  the  accused,  if 
sustained  by  proper  proof  and  credited  by  the  jury,  was  a 
perfect  defense  (for  the  transportation  occurred  before  the 
recent  prohibition  by  Congress  of  the  interstate  transpor- 
tation of  ardent  spirits  into  States  which  prohibit  its  manu- 
facture) ,  still  the  jury  had  the  right  to  discredit  his  testi- 
mony, and  the  issue  having  been  fairly  submitted  to  them, 
their  verdict,  under  the  statute,  comes  to  us  as  upon  a  de- 
murrer to  the  evidence,  and  the  judgment  must,  therefore, 
be  affirmed. 

Affirmed. 


EX  PARTE  MALLORY. 
(Richmond,  January  2h,  1918.) 

1.  Parents  and  Guardians — Custody  of  Children — Vicious  and  Im- 

moral Influences — Commitment — Notice — Acts  1910,  p.  434;  1916, 
p.  696.— The  act  of  1910  (Ch.  289,  p.  434)  relating  to  the  com- 
mitment of  children  not  charged  with  any  criminal  offense  was 
repealed  by  implication  by  Ch.  350,  Acts  1915,  p.  696.  Where 
children  were  taken  from  the  home  of  their  father  during  his 
absence,  without  notice  to  the  father  or  other  procedure  required 
by  the  statute,  the  juvenile  court  in  which  the  proceeding  was 
had  was  without  jurisdiction  to  hear  and  determine  the  case,  and 
its  order  was  void  as  against  the  father  and  his  legal  right  to 
the  custodv  of  his  children. 

2.  Habeas  Corpus — Custody  of  Children. — In  such  a  case  a  writ  of 

habeas  corpus  will  be  awarded  on  the  petition  of  the  father  to 
restore  to  him  the  custody  of  the  children. 
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Upon  a  petition  for  a  writ  of  habeas  corpus. 

Awarded. 

Smith  &  Smith  and  R.  W.  Ivey,  for  the  petitioner. 
S.  S.  P.  Patteson  for  the  Children's  Home  Society  of 
Virginia. 

Per  Curiam: 

The  Children's  Home  Society  of  Virginia  relies  upon  an 
order  of  the  Juvenile  and  Domestic  Court  of  the   city   of 
Richmond,  committing  the  custody  and  control  of  the  chil- 
dren named  in  the  petition,  to  legalize  such  custody.   The 
children  were  not  charged  with  any  criminal  offense  when 
such  order  was  entered,  but  omj  with  being  dependent  and 
neglected  children,  as  appears  from  said  order.    The  pro- 
ceeding was  in  fact  instituted  by  a  warrant  issued  by  a 
justice  of  the  peace,  upon  complaint  and  information  on 
oath  before  him  made  by  one  H.  F.  Sussett  that  the  chil- 
dren aforesaid  were  "exposed  to  vicious  and  immoral  in- 
fluences and  all  minors  under  the  age  of  18  yrs.,"  and  seems 
to  have  been  issued  under  the  supposed  authority  of  Chap. 
289,  Acts  1910,  p.  434.    That  act,  however,  was  repealed 
by  implication  by  Chap.  350,  Acts  1915,  p.  696.    The  pro- 
cedure provided  by  the  latter  statute  for  such  commitment 
of  such  children,  not  charged  with  any  criminal  offense,  is 
as  follows,  namely :  that  upon  the  filing  of  a  petition  by  any 
probation  officer  or  other  respectable  person,  "a  summons 
shall  issue  requiring  the  person  having  custody  or  control 
of  the  child,  or  with  whom  the  child  may  be,  to  appear  im- 
mediately with  the  child  at  a  place  stated  in  the  summons. 
The  parent  or  guardian,  or  if  there  be  neither,  then  a  rela- 
tive of  such  child,  if  the  residence   of   such   relative   be 
known,  shall  be  notified  of  the  proceedings,  and  in  any  case 
the  judge  may  appoint  some  suitable  person  to  act  in  behalf 
of  the  child.  *  *  *  In  case  the  summons  cannot  be  served, 
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or  the  party  served  fails  to  obey  the  same,  or  in  any  case, 
when  it  is  made  to  appear  to  the  court  that  such  summons 
will  be  ineffectual,  a  warrant  may  issue  on  the  order  of  the 
court,  judge  or  justice,  either  against  the  parent  or  guar- 
dian, or  the  person  having  custody  of  the  child,  or  with 
whom  the  child  may  be,  or  against  the  child  itself.  On  the 
return  of  the  summons  or  other  process,  or  as  soon  there- 
after as  may  be,  the  court  shall  proceed  to  hear  and  de- 
termine the  case  in  a  summary  manner/9  If  substantially 
such  proceedings  had  been  had  in  the  instant  case,  and  if 
notice  thereof  had  been  given  to  the  petitioner,  the  father 
of  said  children,  the  said  court  would  have  had  jurisdiction 
to  proceed  with  the  case  and  to  have  entered  said  order,  and 
although  there  may  have  been  error  therein,  such  error 
could  not  have  been  inquired  mtu  or  reviewed  by  us  in  a 
proceeding  before  us  by  application  for  a  writ  of  habeas 
carpus,  but  only  by  "appeal"  from  such  order.  But  the  rec- 
ord before  us  shows  that  the  children  were  taken  from  the 
home  of  the  petitioner,  their  father,  during  his  temporary 
absence;  that  the  charge  aforesaid  was  inquired  into  by 
the  court  and  the  order  aforesaid  was  entered  without  any 
notice  whatever  to  the  father  of  the  proceedings,  or  other 
procedure  required  by  the  statute  in  order  to  dispense  with 
such  notice. 

We  are,  therefore,  of  opinion  that  because  of  the  lack  of 
such  notice  and  in  the  absence  of  the  other  procedure  re- 
quired by  the  statute,  the  court  below  had  no  jurisdiction 
to  hear  and  determine  the  case,  and  hence  that  the  said  or- 
der was  void  as  against  the  petitioner  and  his  legal  right 
to  the  custody  of  his  children. 

No  issue  is  made,  nor  was  any  evidence  introduced  by 
the  Society  to  the  effect  that  the  facts  are  such  that  from 
the  standpoint  of  the  welfare  of  the  children  the  legal  right 
of  the  father  to  the  custody  of  the  children  is  superseded. 
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The  said  Society  rests  its  claim  to  the  custody  of  the  chil- 
dren solely  on  the  validity  of  said  order. 

We  are,  therefore  of  opinion  to  grant  the  prayer  of  the 
petition,  and  an  order  of  this  court  will  be  accordingly  en- 
tered to  have  the  same  force  and  effect  as  if  a  formal  writ 
were  issued. 

Awarded. 


NORFOLK   SOUTHERN  RAILROAD   COMPANY  v.   SMITH. 
(Richmond,  January  ti,  1918.) 

1.  Pleading  and  Practice — Declaration — Demurrer — Cade,  sec.  3272. 

— Under  section  3272  of  the  Code,  a  declaration  is  not  demurrable 
unless  something  so  essential  to  the  action  is  omitted  that  judg- 
ment according  to  the  law  and  the  very  right  of  the  case  cannot 
be  given.  Where  each  of  the  counts  of  the  declaration  give  the 
date  and  place  of  the  accident  and  such  particulars  thereof  as 
plainly  informed  the  company  of  every  fact  relied  on  by  the 
plaintiff,  which  was  essential  to  enable  it  to  make  its  defense; 
the  defendant  is  charged  with  negligence  in  several  particulars, 
and  with  failure  to  exercise  ordinary  care  to  avoid  the  accident 
after,  by  the  exercise  of  such  care,  it  should  have  seen  the  plain- 
tiff's danger,  it  is  sufficient  on  demurrer. 

2.  Contributary    Negligence— Burden    of   Proof. — An    instruction, 

that  "the  burden  of  proving  contributory  negligence  is  upon  the 
defendant/1  is  erroneous;  it  should  conclude,  "unless  such  con- 
tributory negligence  was  disclosed  by  the  plaintiff's  evidence,  or 
could  fairly  be  inferred  from  the  circumstances,"  or  with  lan- 
guage! of  similar  import. 

3.  Negligence — Contributory    Negligence — "Last    Clear    Chance" — 

The  underlying  principle  of  the  doctrine  of  the  "last  clear  chance" 
is.'  that  notwithstanding  the  contributory  negligence  of  the 
plaintiff,  there  is  something  in  his  condition  or  situation  at  the 
time  of  the  injury  to  admonish  the  defendant  that  he  is  not  able 
to  protect  himself.  The  doctrine  is  one  of  prior  and  subsequent 
negligence  or  of  remote  and  proximate  cause,  and  presupposes 
the  intervention  of  an  appreciable  interval  of  time  between  the 
prior  negligence  of  the  plaintiff  and  the  subsequent  negligence 
of  the  defendant.  Where  the  evidence  justifies,  it  is  proper  to 
give  an  instruction  to  the  effect  that  there  must  be  an  appre- 
ciable interval  of  time  between  the  moment  in  which  the  person 
charged  with  negligence  should,  in  the  exercise  of  proper  care, 
have  seen  and  apprehended  the  impending  danger,  and  there- 
after, in  the  exercise  of  such  care,  have  sufficient  time  in  which 
to  take  such  action  as  will  avoid  the  accident. 
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4.  Idem — Proximate   Cause — Contributory  Negligence. — In  the 

at  bar,  held,  that  the  proximate  cause  of  the  accident  was  the 
negligence  of  the  plaintiff  in  failing  to  observe  the  approaching 
train,  in  failing  to  stop  his  automobile  before  reaching  the  rail- 
road track,  and  in  stopping  it  thereon  almost  immediately  before 
tho  accident. 

Error  to  Circuit  Court  of  Princess  Anne  county. 

Reversed. 


James  G.  Martin,  for  the  plaintiff  in  error. 
R.  R.  Hicks  and  W.  R.  L.  Taylor,  for  the  defendant  in 
error. 

Prentis,  J. : 

The  plaintiff  in  error,  hereinafter  called  the  company, 
complains  of  a  final  judgment  in  favor  of  the  defendant  in 
error,  hereinafter  called  the  plaintiff,  because  of  an  injury 
caused  by  the  collision  of  a  train  of  the  company,  consist- 
ing of  three  electrically  operated  cars,  with  an  automobile 
operated  by  him  at  a  road  crossing  in  Princess  Anne  county. 
There  were  two  trials,  the  court  having,  upon  motion  of  the 
company,  set  aside  the  first  verdict  in  favor  of  the  plain- 
tiff, but  refused  to  set  aside  the  verdict  against  the  com- 
pany upon  the  second  trial,  and  entered  judgment  thereon. 

The  first  error  assigned  is  the  overruling  of  the  demurrer 
to  the  declaration  and  to  each  count  thereof.  It  is  suffi- 
cient to  say,  as  to  this,  that  under  the  Virginia  statute, 
Code,  section  3272,  a  declaration  is  not  demurrable  unless 
something  so  essential  to  the  action  is  omitted  that  judg- 
ment according  to  the  law  and  the  very  right  of  the  case 
cannot  be  given.  In  this  case,  each  of  the  four  counts  in 
the  declaration  gives  the  date  and  place  of  the  accident, 
and  such  particulars  thereof  as  plainly  informed  the  com- 
pany of  every  fact  relied  on  by  the  plaintiff,  which  was  es- 
sential to  enable  it  to  make  its  defense.  The  company  is 
charged  with  negligence  in  several  particulars,,  and  with 
failure  to  exercise  ordinary  care  to  avoid  the  accident  after, 
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by  the  exercise  of  such  care,  it  should  have  seen  the  plain- 
tiff's danger.  This  is  sufficient,  and  the  court  properly  over- 
ruled the  demurrer. 

Another  error  assigned  is  the  granting,  upon  the  motion 
of  the  plaintiff,  of  instructions  "A"  and  "B." 

Instruction  "A"  reads. thus:  "The  court  instructs  the 
jury  that  even  though  they  may  believe  from  the  evidence 
that  the  plaintiff  was  guilty  of  contributory  negligence,  yet 
if  they  further  believe  from  the  evidence  that  the  defendant 
company  knew  of  the  plaintiff's  danger  or  by  the  exercise 
of  ordinary  care  should  have  known  of  the  plaintiffs  dan- 
ger in  time  to  have  stopped  its  train  and  avoided  the  acci- 
dent, it  was  its  duty  to  do  so  and  if  they  believe  from  the 
evidence  that  the  said  defendant  company  failed  to  exer- 
cise this  duty  and  that  such  failure  was  the  proximate 
cause  of  the  injury,  it  is  liable  and  your  verdict  should  be 
for  the  plaintiff." 

An  instruction  in  this  precise  language  was  condemned 
in  the  opinion  of  this  court  in  Norfolk  Southern  Railroad 
Co.  v.  Whitehead,  14  Va.  App.  75,  92  S.  E.  916.  In  that 
case  it  was  determined  to  be  harmless  error. 

Instruction  "B"  reads  thus:  "The  court  instructs  the 
jury  that  the  burden  of  proving  contributory  negligence  is 
upon  the  defendant." 

Such  an  instruction  has  been  condemned  in  several  cases 
in  Virginia.  It  should  have  concluded  thus:  "unless  such 
.contributory  negligence  was  disclosed  by  the  plaintiff's  evi- 
dence, or  could  fairly  be  inferred  from  the  circumstances," 
or  with  language  of  similar  import.  Kimball  &  Fink  v. 
Friend,  95  Va.  125;  Southern  Ry.  Co.  v.  Bruce,  97  Va.  92; 
Southern  Ry.  Co.  v.  Mason,  J19  Va.  262. 12  Va.  App.  175. 

The  refusal  of  the  court  to  grant  instruction  "Z,"  at  the 
request  of  the  company,  is  assigned  as  error.  This  instruc- 
tion reads:    "The  court  instructs  the  jury  that   the   law 
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recognizes  the  fact  that  the  nerves  and  muscles  of  men  are 
not  so  co-ordinated  that  there  can  be  instantaneous  action 
to  meet  an  emergency,  and  if  you  believe  from  the  evidence 
the  plaintiffs  automobile  was  suddenly  stopped  on  the 
track,  you  cannot  find  for  the  plaintiff  unless  you  believe 
that  the  plaintiff  has  proved  by  tjie  preponderance  of  the 
evidence  that  in  contemplation  of  the  entire  situation  after 
the  danger  became  known  to  the  motorman  or  ought  to 
have  been  discovered  by  him,  by  the  exercise  of  ordinary 
care,  he,  the  motorman,  negligently  failed  to  do  something 
which  he  had  a  last  clear  chance  to  do  to  avoid  the  acci- 
dent." 

This  instruction  should  have  been  given  in  this  case.  It 
was  peculiarly  appropriate  in  view  of  the  evidence  to  be 
hereinafter  referred  to,  and  the  failure  to  give  it  was  pre- 
judicial error. 

The  doctrine  of  the  last  clear  chance  has  nowhere  been 
better  stated  than  in  the  syllabus  to  the  case  of  Roanoke 
Ry.  &  Elec.  Co.  v.  Ccurroll,  112  Va.  598,  5  Va.  App.  — ,  thus: 
"The  underlying  principle  of  the  doctrine  of  the  'last  clear 
chance,'  as  declared  by  the  decisions  of  this  court,  is,  that 
notwithstanding  the  contributory  negligence  of  the  plain- 
tiff, there  is  something  in  his  condition  or  situation  at  the 
time  of  the  injury  to  admonish  the  defendant  that  he  is 
not  able  to  protect  himself.  The  doctrine  is  one  of  prior 
and  subsequent  negligence,  or  of  remote  and  proximate 
cause,  and  presupposes  the  intervention  of  an  appreciable 
interval  of  time  between  the  prior  negligence  of  the  plain- 
tiff and  the  subsequent  negligence  of  the  defendant.  Where 
the  negligence  of  both  continues  down  to  the  moment  of 
the  accident  and  contributes  to  the  injury,  the  case  is  one 
of  concurring  negligence,  and  there  can  be  no  recovery." 

And  again,  in  Real  Estate  Trust  &  Ins.  Co.,  Inc.,  v. 
Gwyn's  Admx.,  113  Va.  337,  6  Va.  App  359:     "In  order 


Digitized  by 


Google 


Norfolk  Southern  Railroad  Co.  v.  Smith.      307 

that  the  doctrine  of  the  'last  clear  chance'  may  apply,  it 
must  appear  that,  in  contemplation  of  the  entire  situation, 
after  the  danger  of  the  plaintiff  became  known  to  the  de- 
fendant, or  ought  to  have  been  discovered  by  him  by  the 
exercise  of  ordinary  care,  he  negligently  failed  to  do  some- 
thing which  he  had  a  clear  chance  to  do  to  avoid  the  acci- 
dent. But  the  doctrine  can  have  no  application  to  a  case 
where  the  negligence  of  both  plaintiff  and  defendant  is 
simultaneous  and  concurrent" 

And  in  Norfolk  Southern  R.  Co.  V.  Whites  Admr.,  117 
Va.  342,  10  Va.  App.  225,  it  is  said:  "The  doctrine  has  no 
application  where  *  *  *  the  negligence  of  the  plaintiff's  in- 
testate and  that  of  the  defendant,  if  there  was  any  such, 
were  so  closely  connected  in  point  of  time  as  not  to  have  af- 
forded the  employees  of  the  defendant  a  plain  opportunity 
to  avoid  inflicting  the  injury  for  which  the  action  is 
brought." 

The  instruction  complained  of,  in  its  statement  of  the 
fact  that  the  nerves  and  muscles  of  men  are  not  so  co-or- 
dinated that  there  can  be  instantaneous  action  to  meet  an 
emergency,  is  based  upon  an  expression  in  the  opinion  of 
Keith,  P.,  in  the  last-named  case;  and  in  cases  like  this 
where  the  evidence  justifies  calling  the  attention  of  the 
jury  to  this  truth,  it  is  proper  to  give  an  instruction  to  the 
effect  that  there  must  be  an  appreciable  interval  of  time 
between  the  moment  in  which  the  person  charged  with  neg- 
ligence should,  in  the  exercise  of  proper  care,  have  seen  and 
apprehended  the  impending  danger,  and  thereafter,  in  the 
exercise  of  such  care,  have  sufficient  time  in  which  to  take 
such  action  as  will  avoid  the  aceident.  Under  the  facts  of 
this  case,  the  instruction  was  manifestly  proper.  Southern 
Ry.  Co.  V.  Mason,  supra;  Wash.  &  Old  Dom.  Ry.  V.  Ward, 
119  Va.  334,  12  Va.  App.  203. 
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After  verdict  the  company  moved  the  court  to  set  it  aside 
as  contrary  to  the  law  and  the  evidence,  and  this  motion 
should  have  been  sustained. 

These  facts  appear  from  the  evidence  of  the  plaintiff  and 
his  witnesses :    That  he  might  have  seen  one  hundred  yards 
or  more  along  the  track  after  he  passed  the  store  which, 
until  he  was  within  twenty  or  more  feet  of  the  track,  ob- 
structed his  view.    His  description  of  the  accident  is  this : 
"As  I  was  coming  up  from  Norfolk  way,  going  down  to  the 
Beach,  coming  looking,  and  I  didn't  hear  no  whistle  blown, 
and  didn't  see  no  car,  and  when  I  got  to  the  railroad,  Mr. 
Gimbert's  store  blocks  it  so  you  can't  see  nothing  until  right 
on  the  railroad,  and  when  I  got  to  the  railroad  there  were 
three  negroes  on  the  track,  and  I  run  up  there  and  had  to 
stop  my  machine,  and  blew  my  horn  before  I  got  there,  and 
when  I  blew  my  horn  two  of  the  negroes  got  out  of  the  way, 
and  the  other  one  stood  there,  and  I  don't  remember  any- 
thing else."    He  further  says  that  he  did  not  know  what 
struck  him  until  the  next  day.    The  plaintiff's  wife,  sitting 
next  to  him  in  the  automobile,  says  that  when  the  automo- 
bile was  about  three  feet  from  the  track  she  looked  up  and 
saw  the  car  coming  about  75  feet  away,  and  there  was  a  rise 
about  two  feet  up  on  the  track  which  cut  their  speed  off, 
and  when  they  got  on  the  track  they  stopped  right  on  it; 
that  the  train  was  coming  just  as  fast  as  it  could,  that  it 
didn't  have  any  check  at  all,  and  she  judged  it  was  60  or 
.75  feet  away ;  that  she  was  struck  dumb  she  supposed ;  and 
that  she  did  not  have  power  to  move   or   say   anything. 
Charles  Wood,  another  witness  for  the  plaintiff,  riding  on 
the  back  seat  of  the  automobile,  says  he  saw  the  train  just 
before  he  got  to  the  track,  but  didn't  say  anything,  and  that 
to  the  best  of  his  knowledge  the  train  was  about  fifty  feet 
off;  that  the  train  was  very  close.    The  plaintiff  also  says 
that  after  he  looked  each  way  and  got  near  to  the  track  he 
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saw  the  men  there  when  too  late,  even  if  he  had  seen  the 
train.  He  says  he  didn't  see  the  train.  This  statement  of 
his  that  he  did  not  see  the  train  can  only  be  explained  by 
the  fact  that  he  did  not  look,  because  there  was  nothing  to 
obstruct  his  vision  after  he  passed  Gimbert's  store,  which 
no  one  locates  closer  to  the  track  than  20  feet,  and  which 
the  evidence  fairly  shows  was  28  feet  8  inches  from  the 
nearest  rail  of  the  railroad  track,  while  the  automobile 
could  have  been  easily  stopped  at  the  speed  at  which  it  was 
going  within  seven  or  eight  feet.  The  plaintiff  repeats  his 
statement  that  he  never  did  see  the  train,  and  did  not  know 
what  struck  him  until  the  next  day.  The  train  was  stopped 
at  the  station  about  fifty  feet  away  from  the  point  of  the 
collision,  and  it  clearly  appears  that  its  speed  had  been 
slackened  in  order  to  stop  at  the  station.  Land,  another 
witness  for  the  plaintiff,  says  that  if  the  automobile,  instead 
of  stopping,  had  continued  to  move,  it  might  have  gotten 
across,  though  "it  would  have  been  a  close  shave,  but  he 
might  have  made  it."  The  witness  chiefly  relied  upon  to 
sustain  the  recovery  is  Trunnell,  who  had  been  a  motorman 
on  the  Norfolk  Southern.  He  says  the  train  was  going  very 
slowly,  and  that  he  judged  it  could  have  been  stopped  in 
about  20  or  30  feet.  He  also  says  that  even  after  the  emer- 
gency brake  had  been  put  on,  the  train  might  slide  one  or 
two  car  lengths  and  sometimes  more.  On  the  first  trial  this 
witness  had  testified  that  the  train  could  have  been  stopped 
in  from  28  to  30  feet. 

The  physical  facts  are,  that  although  there  were  five  oc- 
cupants of  the  automobile,  two  of  whom  were  children 
eleven  and  seven  years  of  age,  respectively,  only  the  plain- 
tiff, who  was  driving,  was  hurt ;  that  after  it  was  struck  its 
engine  continued  to  run,  and  described  a  semicircle,  and 
after  the  collision  was  making  its  way  back  towards  the 
train  when  Mrs.  Smith,  the  plaintiff's  wife,  stopped  the  en- 
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gine.  These  facts  demonstrate  that  the  train  could  not 
have  been  moving  rapidly  at  the  time  of  the  impact.  Un- 
der such  circumstances  as  these,  the  doctrine  of  the  last 
clear  chance  can  have  no  application  whatever.  The  proxi- 
mate cause  of  the  accident  was  the  negligence  of  the  plain- 
tiff in  failing  to  observe  the  approaching  train,  In  failing: 
to  stop  his  car  before  reaching  the  railroad  track,  and  in 
stopping  it  thereon  almost  immediately  before  the  accident. 
The  verdict -will  be  set  aside,  the  judgment  reversed,  and 
the  case  remanded  for  a  new  trial,  if  the  plaintiff  shall  be 
so  advised. 

Reversed. 


G.  OBER  &  SONS  COMPANY,  INC.,  v.  WM.  G.  SMITH,  INC. 

(Richmond,  January  2A9  1918.) 

1.  Appeal  and  Error — Commissioner's  Report — Exception. — Where 
there  was  no  exception  by  appellant  to  a  commissioner's  report 
in  the  lower  court,  and  there  is  no  error  apparent  on  the  face 
oi"  the  report,  it  is  too  late  to  raise  an  objection  to  it  in  the  ap- 
pellate court,  and  the  conclusion  of  the  commissioner  and  adju- 
dication of  the  court  based  thereon  are  final  and  conclusive  upon, 
appellant. 

Appeal  from  Circuit  Court  of  Northampton  county. 

Affirmed. 

Jno.  T.  Daniel  and  Jas.  E.  Heath,  for  the  appellant 
Otho  F.  Mears,  for  the  appellee. 

Sims,  J.  : 

The  decree  complained  of  by  appellant  and  upon  which 
cross-errors  are  asigned  by  appellee  was  based  upon  three 
master  commissioner's  reports,  made  by  the  same  commis- 
sioner on  successive  recommittals  to  him  of  the  cause  and 
his  reports  as  first  made,  to  none  of  which  reports  was  any 
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exception  taken  by  the  appellant.  To  the  commissioner's 
report  first  filed  the  appellee  took  exceptions,  raising  the 
questions  arising  upon  said  cross-assignments  of  error. 

This  condition  of  the  record  renders  it  unnecessary  for 
us  to  state  in  detail  the  facts  of  the  case  bearing  on  the  ap- 
pellant's assignment  of  error.  And  in  the  view  we  take  of 
it,  the  following  outline  of  the  facts  and  statement  of  the 
questions  raised  on  appeal  by  appellants  and  by  the  appel- 
lees will  be  sufficient. 

The  appellant  is  a  manufacturer  of  fertilizer  and  the  ap- 
pellee (as  it  must  be  taken  to  be  upon  the  Issues  made  in 
the  cause  before  us)  was  appellant's  agent  for  its  sale.  The 
contract  of  agency  provided  that  the  compensation  of  ap- 
pellee should  be  $2.00  per  ton  on  all  sales  of  fertilizer  by 
him,  the  proceeds  of  sale  of  which  should  be  collected  by 
appellee  or  appellant  and  received  by  appellant,  and  an  ad- 
ditional compensation  of  a  "bonus"  of  $500.00  if  and  when 
the  appellee  should  sell,  collect  and  settle  with  appellant  for 
as  much  as  1,000  tons  of  the  fertilizer. 

The  appellee,  in  accordance  with  the  contract,  was  to  en- 
dorse farmers'  notes  taken  for  all  sales  of  fertilizer  on  time, 
thereby  making  itself  liable  thereon  to  appellant  as  surety 
for  the  payment  of  such  notes.  Accordingly,  appellee  en- 
dorsed all  of  such  notes,  so  taken,  aggregating  quite  a 
large  amount;  the  particular  notes  on  which  appellee  was 
relieved  from  liability  by  the  decree  complained  of  aggre- 
gated, however,  only  $2,190.85;  and  under  such  contract 
appellee  gave  a  bond  to  appellants,  with  Wm.  G.  Smith  and 
Mrs.  Nannie  V.  Smith  as  sureties,  covering  the  amount  of 
certain  prices  of  all  fertilizer  shipped  to  appellee,  condi- 
tioned for  the  faithful  performance  of  the  duties  of  the  lat- 
ter as  agent,  etc. 

The  appellant  was  entitled  to  the  custody  and  control, 
under  the  provisions  of  the  contract  aforesaid,  of  the  farm- 
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ers*  notes  aforesaid  which  were  uncollected  on  October 
6,  1910,  because  the  appellee  then,  without  the  consent  of 
appellant,  ceased  all  attention  to  the  business  of  said  agency 
and  accepted  other  employment  in  the  State  of  Florida  from 
that  date  until  the  latter  part  of  May,  1911.    Further — 

At  the  time  of  such  breach  of  contract  by  appellee,  al- 
though 1,176  1-6  tons  of  fertilizer  had  been  sold  by  appel- 
lee, as  much  as  1,000  tons  had  not  been  collected  for  by  it, 
or  by  it  and  appellant. 

The  decree  complained  of  contains  the  following  adju- 
dications, which  are  drawn  in  question,  namely: 

(a)  It  confirmed  the  last  report  of  the  commissioner 
aforesaid  (which  was  the  final  result  of  his  several  re- 
ports), and  decreed  that  the  appellee  pay  over  unto  the  ap- 
pellant the  sum  of  $1,313.23,  with  interest  thereon  at  the 
legal  rate  from  July  15,  1910,  "the  same  being  the  amount 
found  due  the  said  plaintiff  (appellant)  by  the  said  de- 
fendant (appellee)  after  allowance  of  all  proper  credits." 

(b)  It  further  decreed  that  the  appellee  be  "absolved  and 
released  *  *  *  from  further  liability  *  *  *  as  endorser"  on. 
said  notes:  and  that  upon  the  payment  by  appellee  to  ap- 
pellant of  said  sum  of  $1,313.23,  with  interest  as  aforesaid, 
"both  the  said  defendant  (appellee)  and  its  surety  upon  a 
certain  bond  herein  filed"  (being  the  bond  above  mentioned) 
"shall  be  absolved  mid  released." 

Appellant  complains  of  the  provisions  of  said  decree  re- 
ferred to  in  sub-paragraph  (b)  next  above,  and  urges  that 
the  evidence  returned  with  said  commissioner's  reports  is 
insufficient  to  sustain  the  decree  in  this  particular,  in  that 
it  does  not  show  such  laches  or  other  conduct  on  the  part 
of  appellant  as  would  release  the  appellee  from  his  liability 
as  endorser  aforesaid.  This  is  the  sole  assignment  of  error 
by  appellant.  We  will  first  consider  this  assignment  of  er- 
ror. 
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1.  Whether  there  was  such  conduct  amounting  to  such 
failure  on  the  part  of  the  appellant  to  perform  its  duties 
under  said  contract,  as  in  equity  relieved  the  appellee  as 
endorser  of  said  notes  from  liability  to  the  appellant  (plain- 
tiff in  the  court  iDelow) ,  on  the  principle  that  he  who  asks 
equity  must  do  equity,  depended  upon  the  conduct  of  the 
appellant  as  shown  by  the  evidence  before  the  commis- 
sioner. 

In  his  first  report  the  commissioner  reached  the  conclu- 
sion from  the  evidence  before  him  that  the  appellee  was 
"not  liable  in  any  way  (as  endorser  or  otherwise)  to  the 
plaintiff  (appellant)  on  account  of  said  notes"  and 
so  reportedi  As  above  stated,  there  was  no  exception 
to  that  report  by  the  appellant,  nor  to  any  of  the  said  com- 
missioner's reports.  Under  the  well  settled  rule  on  the 
subject,  the  evidence  in  the  cause  cannot  be  looked  to  by  us 
to  ascertain  whether  the  conclusion  aforesaid  of  the  com- 
missioner was  sustained  or  not  sustained  by  the  evidence. 
On  the  face  of  the  reports  aforesaid  no  error  is  apparent 
in  such  conclusion.  No  exception  having  been  taken  by  ap- 
pellant in  the  court  below,  as  aforesaid,  it  is  too  late  for  it 
to  raise  the  objection  in  this  court  on  appeal.  Morrison  V. 
Householder,  79  Va.  627 ;  Hansucker  V.  Walker,  76  Va.  753 ; 
White's  Ex9 or  v.  Johnson,  2  Munf .  285.  The  conclusion  of 
the  commissioner  and  the  adjudication  of  the  court,  by  the 
decree  complained  of  based  thereon,  aforesaid,  were,  there- 
fore, final  and  conclusive  upon  appellant  and  are  not  open 
to  review  in  this  court.  Hence,  we  cannot  sustain  the  as- 
signment of  error  of  appellant. 

The  cross-assignments  of  error  of  appellee  Involve  two 
questions  only,  which  will  be  considered  in  their  order  as 
stated  below,  which  were  raised  by  exceptions  by  appellee 
to  the  two  commissioner's  reports  aforesaid  first  filed. 
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2.  Were  the  commissioner's  reports  and  the  decree  afore- 
said thereon  correct  in  allowing  the  appellee  its  compensa- 
tion of  $2.00  per  ton  only  on  the  proceeds  of  fertilizer  sales 
collected  by  appellee  and  appellant  and  received  by  appel- 
lant and  not  on  the  gross  sales  by  appellee? 

The  commissioner  reports  sales  by  appellee  of  1,177  1-6 
tons  of  fertilizer  and  allowed  appellee  his  compensation 
above  mentioned  of  $2.00  per  ton  on  all  proceeds  of  such 
sales  which  were  collected  by  appellant  and  appellee  and  re- 
ceived by  appellant  and  which  will  be  received  when  ap- 
pellee shall  have  paid  to  appellant  the  $1,313.23  balance  due 
to  the  latter  above  mentioned.  The  decree  complained  of 
by  appellee  made  the  same  allowance.  Appellee  claims, 
however,  that  it  should  have  been  allowed  said  $2.00  per 
ton  on  all  of  its  sales  of  1,177  1-6  tons  of  fertilizer,  regard- 
less of  the  fact  that  some  of  the  farmers'  notes  therefor  were 
never  collected.  Appellee  makes  this  claim  on  the  ground 
that  appellant  withdrew  certain  of  the  farmers'  notes  among 
which  were  those  uncollected,  from  the  hands  of  appellee 
and  also  otherwise  prevented  appellee  from  collecting  such 
notes,  by  placing  them  in  the  hands  of  an  attorney  for  ap- 
pellant and  notifying  the  farmers  to  pay  the  notes  only  to 
such  attorney  or  to  appellant  direct;  and  appellee  contends 
that  this  was  a  breach  of  contract  by  appellant  and  that  but 
for  such  breach  of  contract  by  appellant  appellee  would 
have  collected  approximately  (sic)  all  of  such  notes.  As 
above  noted,  one  of  the  facts  in  the  case  is  that  under  the 
provisions  of  the  contract  aforesaid  the  appellant  was  en- 
titled to  the  custody  and  control  of  the  farmers'  notes  afore- 
said,^ which  were  uncollected  on  October  6,  1910,  because 
the  appellee,  without  the  consent  of  the  appellant,  then 
ceased  all  attention  to  the  business  of  said  agency  and  ac- 
cepted other  employment  in  the  State  of  Florida  from  that 
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date  until  the  latter  part  of  the  next  May,  which  was  a 
breach  of  said  contract  by  appellee.  This  fact  is  decisive, 
of  the  question  under  consideration  and  necessarily  leads 
to  the  conclusion  that  the  withdrawal  of  said  notes  afore- 
said and  the  undertaking  by  appellant  of  the  collection  of 
such  notes  to  the  subsequent  exclusion  of  the  appellee  in 
the  matter  after  May,  1911,  was  not  a  breach  of  said  con- 
tract on  the  part  of  appellant.  Hence,  there  was  no  error 
in  the  commissioner's  report,  or  in  the  decree  complained 
of,  on  the  point  irf  question. 

3.  Were  the  commissioner's  reports  and  the  decree  com- 
plained of  thereon  correct  in  failing  to  allow  the  appellee 
the  $500  bonus  aforesaid? 

By  the  terms  of  the  contract  aforesaid,  as  shown  by  the 
evidence  in  this  cause,  the  bonus  in  question  was  not  agreed 
to  be  paid  unless  and  until  the  appellee  should  sell,  collect 
and  settle  with  appellant  for  as  much  as  1,000  tons  of  fer- 
tilizer. Further,  as  above  noted,  there  was  a  breach  of  said 
contract  by  the  appellee  on  October  6,  1910,  and  at  that 
time,  while  1,177  1-6  tons  of  fertilizer  had  been  sold  by  ap- 
pellee, as  much  as  1,000  tons  had  not  been  "collected  for." 
Under  the  provisions  of  the  contract,  appellant  had  the  op- 
tion to  avail  itself  of  the  personal  services  of  appellee  in 
the  collection  of  said  notes.  This  was  a  material  part  of 
the  consideration  for  the  promise  of  appellant  to  pay  said 
bonus.  That  it  was  material  is  admitted  by  appellee  by  its 
contention  that  its  services,  even  after  May,  1911,  were 
valuable  to  appellant  and  would  have  been  effective  to  the 
extent  of  collecting  approximately  all  of  the  unpaid  farm- 
ers' notes,  if  it  had  been  permitted,  after  its  said  breach  of 
contract,  to  undertake  that  task.  And  the  promise  by  ap- 
pellant, aforesaid,  was  indeed  expressly  conditioned,  not 
only  upon  the  sale,  but  the  collection  by  appellee  of  the  pro- 
ceeds of  sales  of  as  much  as  1,000  tons  of  fertilizer,  which 
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was  in  fact  the  condition  that  appellee  should  give  its  per- 
sonal attention  to  the  collection  of  the  proceeds  of  that 
amount  of  such  sales.  Hence,  the  breach  by  appellee  of 
the  contract,  in  the  particular  aforesaid,  abrogated  the 
promise  aforesaid  in  respect  to  said  bonus.  Therefore, 
there  was  no  error  in  the  commissioner's  report,  or  in  the 
decree  complained  of,  because  of  the  failure  to  allow  appel- 
lee said  bonus. 

For  the  foregoing  reasons,  we  are  of  opinion  to  affirm  the 
decree  complained  of,  both  as  to  the  assignment  of  error 
by  the  appellant  and  the  cross-assignments  of  error  by  the 
appellee. 

Affirmed. 


POCAHONTAS  GUANO   COMPANY,  INC.,  v.  SMITH, 
RECEIVER,  ET  ALS. 

(Richmond,  January  2U,  1918.) 

1.  Principal  and  Agent*— Del  Credere  Factor^Contracts^-Aetions — 

Statute  of  Frauds. — A  del  credere  factor,  like  any  other  agent,  is 
to  sell  according  to  the  instructions  of  his  principal,  and  to  make 
such  contracts  as  he  is  authorized  to  make  for  his  principal;  he 
is  distinguished  from  other  agents  in  that  he  guarantees  that 
those  persons  to  whom  he  sells  shall  perform  the  contracts  which 
he  makes  with  them.  The  relation  of  a  del  credere  agent  to  his 
principal  is  that  of  debtor  and  creditor,  and  he  is  bound  abso- 
lutely to  see  that  his  principal  is  paid,  and  he  may  be  sued  in 
indebitatus  assumpsit  if  he  does  not  pay  the  sale  debt  when  due. 
Del  credere  guaranties  are  held  not  to  be  within  the  statute  of 
frauds,  as  being  promises  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another,  but  are  original  agreements  of  suretyship 
and  may  be  proved  by  parol.  The  distinction  between  a  contract 
of  sale  and  a  consignment  of  goods  to  a  factor  is  that  in  the 
case  of  a  sale  the  title  passes  to  the  buyer,  while  in  the  case  of 
a  consignment  to  a  factor  the  possession  passes  to  the  factor  but 
the  title  remains  in  the  consignor. 

2.  Idem — Del  Credere  Agency — Case  at  Bar. — In  the  case  at  bar,  in- 

volving a  contract  for  the  sale  of  fertilizers,  held  that  a  del 
credere  agency  was  created. 

Appeal  from  Circuit  Court  of  Orange  county. 

Reversed. 
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Shackelford  &  Shackelford,  for  the  appellant 
Broivning  &  Browning,  for  the  appellees. 

This  controversy  grows  out  of  the  construction  of  the 
following  contract: 
"Mess.  Swan  Carpenter  Co., 
"Orange,  Va. 

"Dear  Sir: — We  agree  to  consign  to  you  the  following 
named  brands  and  quantities  of  fertilizers,  and  as' much 
more  as  may  be  mutually  satisfactory,  to  be  sold  by  you  as 
our  agent,  for  our  account,  upon  the  terms  and  conditions 
named  in  this  agreement ;  and  we  authorize  you  to  sell  them 
at  such  prices  as  to  net  us  the  amounts  set  opposite  the 
brands,  respectively,  after  taking  out  your  commission  and 
expenses. 

Avail. 
Phos. 
Ammonia.  Acid.  Potash. 

Eagle  Mt.  Truck,        2i/2         8  6  $24.70  per  ton  2000  lbs. 

Imperial  Phos.                         14  $12.20  per  ton  2000  lbs. 

Waukesha                                 16  $12.70  per  ton  2000  lbs. 

Cherokee                                     8  4  $13.75  per  ton  2000  lbs. 

Apex  Tobacco              3             8  3  $23.65  per  ton  2000  lbs. 

Wabash                                     10  4  $14.75  per  ton  2000,  lbs. 

Big  Joe  Grain  Guano  1.21        9  1  $16.10  per  ton  2000  lbs. 
Carrinton  Tobacco 

Guano                       2             8  2  $19.45  per  ton  2000  lbs. 

"Wfe  will  ship  the  fertilizer  in  car  lot  and  prepay  freight 
to  Orange  &  Rapidan. 

"Fertilizers  are  to  be  stored  by  you  in  a  good  dry  house 
and  to  be  insured  by  you,  the  expense  of  such  storage  and 
insurance  to  be  a  part  of  the  price  you  will  charge  the  pur- 
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chasers  of  said  fertilizers  over  and  above  the  net  amounts 
to  be  received  by  us  as  above,  and  not  to  come  out  of  said 
net  amounts. 

"Settlements  for  the  fertilizers  sold  by  you  is  to  be  made 
July  1st,  1913. 

"If  sales  are  made  on  time  they  are  to  be  payable  Dec 
1st,  1913. 

"On  such  goods  as  are  paid  for  on  July  1st,  1913,  there 
is  to  be  deducted  from,  the  net  time  prices  Seven  (7)  per 
cent,  discount.  And  you  are  to  deliver  to  us  or  our  order, 
when  called  for,  all  cash,  notes,  accounts,  or  other  proceeds 
of  sales  of  fertilizers  sold,  and  you  are  besides  to  guarantee 
the  payment  of  all  sales  made ;  also  waive  all  homestead  ex- 
emptions as  to  obligations  under  this  contract. 

"In  the  event  notes  should  be  taken  from  you,  as  a  furth- 
er evidence  of  your  guaranteeing  the  sales  madte  by  you, 
said  notes  to  be  made  payable  at  your  Bank  of  Orange,  and 
we  are  to  be  at  liberty  to  use  said  notes  and  have  the  same 
discounted  and  when  paid  by  you,  you  will  be  entitled  to  the 
notes,  accounts  or  other  proceeds  of  sale  for  which  they 
were  given  as  the  guarantee. 

"We  reserve  the  right  to  suspend  or  cancel  this  agree- 
ment as  to  any  part  of  the  fertilizers  undelivered,  in  case 
of  any  occurrence  regarded  by  us  as  unfavorable  to  your 
credit,  or  any  unavoidable  accident  or  occurrence,  or  act  of 
any  authority  or  authorities  preventing  us  from  delivering 
the  fertilizers. 

"It  is  further  agreed,  that  in  any  and  all  sales  of  the 
above  fertilizers  made  by  you,  such  sales  are  to  be  made  with 
guarantee  only  of  the  analysis  on  the  sack,  and  not  of  the 
results  from  their  use,  or  otherwise. 

"And  it  is  distinctly  understood  and  agreed  that  all  of 
the  above  fertilizers  to  be  consigned  to  you  as  herein  pro- 
vided as  our  agent,  remains  our  property  until  sold  by  you, 
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and  that  after  sale  by  you,  the  cash,  notes,  accounts,  or  other 
proceeds  of  sale  are  our  property,  and  are  to  be  accounted 
for  by  you  as  such  and  relinquish  and  assign  to  us  all  your 
interest  in  any  lien,  mortgage  or  account  taken  by  you  due 
you  for  goods  sold  or  money  loaned  to  parties  who  have 
purchased  any  of  the  above  fertilizers  from  you  until  the 
amount  due  us  for  said  fertilizers  is  fully  paid. 

"It  is  further  agreed  that  no  verbal  understandings  with 
salesmen  will  be  recognized  unless  expressed  in  this  agree- 
ment. 

"This  contract  is  subject  to  approval  of  Pocahontas  Gu- 
ano Co. 

"POCAHONTAS  GUANO  CO., 
"A.  B.  CARRINGTON,  Salesman. 

"A  rebate  of  50c.  per  ton  allowed  on  Alkaline  &  acid  & 
$1.00  goods  ammoniated  in  final  settlement  will  be  allowed. 

"Pocahontas  Guano  Co.,  Lynchburg,  Va. 

"Gentlemen :  I  accept  the  above  agreement  on  the  terms 
and  conditions  therein  stated. 

"Dated  Feby.  11th,  1913. 

"SWAN  CARPENTER  CO.,  INC., 
Per  S.  A.  CARPENTER,  Sec'y  &  Treas." 

From  a  decree  construing  the  foregoing  agreement  to  be 
a  contract  of  sale,  this  appeal  was  taken. 

Whittle,  P.,  after  making  the  above  statement,  deliv- 
ered the  opinion  of  the  court : 
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The  sole  question  on  this  appeal  is  whether  the  contract 
that  we  are  called  on  to  construe  creates  a  del  credere 
agency  or  a  sale. 

In  approaching  the  consideration  of  this  question,  it  will 
be  helpful  to  do  so  in  light  of  certain  general  principles  of 
law  applicable  thereto. 

The  duties  of  a  del  credere  factor  are  thus  defined  in  11 
R.  C.  L..  sec.  3,  p.  754: 

"A  del  credere  factor,  like  any  other  agent,  is  to  sell  ac- 
cording to  the  instructions  of  his  principal,  and  to  make 
such  contracts  as  he  is  authorized  to  make  for  his  princi- 
pal ;  he  is  distinguished  from  other  agents  in  that  he  guar- 
antees that  those  persons  to  whom  he  sells  shall  perform  the 
contracts  which  he  makes  with  them.  The  relation  of  a 
del  credere  agent  to  his  principal  is  that  of  debtor  and  cred- 
itor, and  he  is  bound  absolutely  to  see  that  his  principal  is 
paid,  and  he  may  be  sued  in  indebitatus  assumpsit  if  he 
does  not  pay  the  sale  debt  when  due.  Del  credere  guaran- 
ties are  held  not  to  be  within  the  statute  of  frauds,  as  being 
promises  to  answer  for  the  debt,  default,  or  miscarriage  of 
another,  but  are  original  agreements  of  suretyship  and  may 
be  proved  by  parol." 

The  learned  editors  of  that  valuable  work,  in  section  4, 
at  p.  755,  distinguish  a  consignment  to  a  broker  from,  a  con- 
tract of  sale  as  follows : 

"The  distinction  between  a  contract  of  sale  and  a  con- 
signment of  goods  to  a  factor  is  that  in  the  case  of  a  sale 
the  title  passes  to  the  buyer,  while  in  the  case  of  a  consign- 
ment to  a  factor  the  possession  passes  to  the  factor  but  the 
title  remains  in  the  consignor.  Where  goods  are  delivered 
by  one  party  to  another,  to  sell  for  the  party  delivering 
them,  it  creates  the  relation  of  agency  and  the  title  remains 
in  the  principal,  and  the  factor  or  agent  is  liable  to  pay,  not 
a  price,  but  to  account  for  the  proceeds  of  the  goods  when 
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sold.  If,  however,  it  appears  from  the  whole  agreement 
that  it  is  the  intention  of  the  parties  that  the  title  to  the 
goods  is  to  pass  to  the  party  receiving  them,  for  a  price  to 
be  paid  by  him,  then  the  transaction  is  a  sale.  Though  the 
distinction  is  usually  plain  and  simple  the  authorities  are 
full  of  illustrations  of  how  difficult  the  application  may  be, 
because  the  same  contract  contains  some  provisions  char- 
acteristic of  each.  To  the  agreement  there  must  be  applied 
the  familiar  rules  of  construction,  all  of  which  are  subor- 
dinate to  the  leading  principle,  that  the  intention  of  the 
parties  must  prevail,  unless  inconsistent  with  some  rule  of 
law.  And  this  intention  must  be  gathered  not  from  sepa- 
rate clauses  considered  independently  of  others,  but  from 
all  the  terms  of  the  contract  considered  together.  A  con- 
tract of  sale  transferring  the  title  of  the  goods,  and  not  a 
mere  agency,  is  made  by  an  agreement  called  'special  selling 
factor  appointment'  under  which  the  consignee  is  required 
to  pay  for  the  goods  within  sixty  days,  whether  sold  or  not, 
at  an  amount  fixed  in  advance,  with  certain  allowances  for 
carting,  storing,  insuring,  and  selling,  whether  the  goods 
are  carted,  stored,  insured,  or  sold  or  not,  without  requir- 
ing the  consignee  to  make  any  account  of  sales  or  to  keep 
the  proceeds  thereof  separate,  but  giving  him  all  the  ad- 
vantage and  risk  of  the  advancement  or  decline  of  prices." 
This  clear  exposition  of  the  distinction  between  a  con* 
signment  to  a  factor  or  broker  and  a  contract  of  sale  is  sus- 
tained by  the  authorities  cited  in  the  notes,  and  the  decision 
of  this  court  in  ArbucJde  Bros.  v.  Gates  &  Brown,  95  Va. 
802. 

'In  the  latter  case  the  court  held  that  the  agreement  es- 
tablished the  relation  between  the  parties  of  seller  and 
buyer  and  not  of  consignor  and  consignee;  and  an  instru- 
ment identical  in  all  respects  with  the  agreement  in  that 
case  was  similarly  construed  by  the  Supreme  Court  of  Ten- 
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nessee  in  Arbuckle  Bros.  v.  Kirkpatrick,  98  Tenn.  221.  Ar- 
buckle  Bros.  v.  Gates  &  Brown,  supra,  is  relied  an  by  ap- 
pellees as  decisive  of  this  case.  It  is  true  that  the  last 
named  case,  and  other  well  considered  cases  hold  that  the 
fact  that  title  is  retained  by  the  consignor  until  the  prop- 
erty is  sold  is  not  in  itself  determinative  of  the  character  of 
the  transaction,  but  that  the  nature  and  legal  effect  of  the 
agreement  is  to  be  ascertained  from  a  consideration  of  all 
its  stipulations,  taken  together,  and  that  the  intention  of 
the  parties  shall  prevail,  unless  inconsistent  with  some  rule 
of  law,  over  the  mere  name  by  which  the  instrument  may 
be  called,  or  from  separate  clauses  thereof 'considered  in- 
dividually. McGow  et  al.  v.  Hanway,  120  Md.  197,  87  Atl. 
666,  35  Am.  &  Eng.  Ann.  Cases  (1915  A),  601,  and  note. 

In  view  of  the  foregoing  principles  let  us  endeavor,  by 
comparison  of  the  contract  in  Arbuckle  Bros.  v.  Gates  & 
Brown,  supra,  with  the  agreement  in  the  instant  case,  to 
give  to  the  latter  its  proper  classification.  The  true. import 
of  the  former  instrument  can  best  be  determined  by  quot- 
ing the  language  of  that  distinguished  jurist  (Judge  Riely) 
who  wrote  the  opinion  of  the  court.  He  says :  "The  agree- 
ment purports,  on  its  face,  to  be  a  'Special  Selling  Factor 
Appointment/  *  *  *  It  starts  out  by  declaring  that  all  goods 
consigned  by  Arbuckle  Brothers  to  Gates  &  Brown  *  *  * 
shall,  until  sold  in  regular  course  of  business,  remain  the 
property  of  Arbuckle  Brothers,  with  the  title  in  them,  and 
be  merely  held  by  Gates  &  Brown  as  their  factors ;  and  that 
they  shall  never  purchase  the  goods  for  their  own  account. 
*  *  *  That  Gates  &  Brown  shall  sell  and  bill  the  goods  in 
their  own  name,  but  only  at  such  prices  and  on  such  terms 
as  Arbuckle  Brothers  may  give  them  from  time  to  time. 
Then  follows  a  number  of  stipulations  that  are  irreconcil- 
able with  the  relation  of  factorship,  or  an  agency  between 
the  parties      Gates  &  Brown  are  required  not  only  to  as- 
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sume  all  risk  as  to  the  credit  of  the  persons  to  whom  they 
may  sell  the  goods,  and  to  make  all  collections  at  their  own 
expense,  but  they  are  to  guarantee  the  sale  of  each  'con- 
signment' and  the  payment  therefor  within  sixty  days  from 
its  date.     They  are  required  to  remit  the  full  amount  of 
each  'consignment,'  less  a  paltry  sum  designated  as  com- 
missions, by  the  end  of  sixty  days,  whether  the  whole  'con- 
signment' shall  have  been  sold  or  not,  and  whether  the  pro- 
ceeds of  sale  shall  have  been  collected  or  not.    They  are 
further  required  to  insure  Arbuckle  Brothers  against  de- 
cline in  the  price  of  unsold  goods,  and  shall  be  entitled  to 
the  benefit  of  any  advance  in  the  price  of  them.    No  pro- 
vision whatever  is  made  for  the  return  of  any  goods  that 
may  not  be  sold,  nor  for  the  reclamation  of  any  moneys 
paid  by  Gates  &  Brown  for  the  coffee.    No  account  of  their 
sales  is  required  to  be  rendered  to  Arbuckle  Brothers,  and 
they  acquire  no  information  as  to  the  person  to  whom  Gates 
&  Brown  may  sell  the  goods;  but  Gates  &  Brown  become 
primarily  the  absolute  debtors  of  Arbuckle  Brothers  for 
the  goods,  whether  they  ever  dispose  of  them  or  not.    They 
are  required  to  pay  for  them  at  the  price  fixed  at  the  date 
of  each  'consignment,'  at  a  fixed  time,  whether  they  have 
then  sold  them  or  not,  or  whether  they  have  collected  the 
proceeds  of  sale  or  not.  *  *  *  The  agreement  was  an  attempt 
to  accomplish  that  which  cannot  be  done.    To  make  a  sale 
of  personal  property  and  at  the  same  time  constitute  the 
buyer  simply  an  agent  of  the  seller  to  hold  the  property  un- 
til it  is  paid  for." 

Stript  of  the  disguise  of  non-essential  phraseology,  the 
above  transaction  obviously  was  the  equivalent  of  a  sixty 
days  sale  byj  Arbuckle  Brothers  to  Gates  &  Brown  of  all 
goods  consigned  to  them  at  a  fixed  price,  for  which  they  at 
once  became  responsible,  and  necessarily  at  the  same  time 
acquired  an  interest  in  the  goods  amounting  to  title. 
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On  the  other  hand,  an  analysis  of  the  agreement  in  the 
case  in  judgment  shows  the  existence   of   a  del   credere 
agency  and  not  a  sale.    By  the  terms  of  the  latter  instru- 
ment, the  consignors  agreed  to  ship  certain  named  brands 
and  quantities  of  fertilizers  to  the  consignees  to  be  sold  by 
the  latter  as  their  agent  on  their  account,  upon  terms  and 
conditions  named  in  the  agreement.    The  prices  of  the  dif- 
ferent brands  of  fertilizers  were  fixed  by  the  consignors, 
who  were  to  receive  the  net  proceeds  of  sale  after  deducting 
expenses  and  the  consignees'  commission.    Fertilizers  were 
to  be  stored  and  insured  by  the  consignees,  these  charges 
to  be  added  as  part  of  the  price  charged  to  purchasers.  Set- 
tlements for  fertilizers  sold  by  the  consignees  were  to  be 
made  by  them  July  1, 1913 ;  and  time  sales  made  by  the  con* 
signees  were  to  be  payable  December  1,  1913.    On  goods 
paid  for  on  July  1,  1913,  there  was  to  be  deducted  from  the 
net  time  prices  seven  per  cent,  discount.    The  consignees 
were  to  deliver  to  the  consignors,  or  their   order,    when 
called  for,  all  cash,  notes,  accounts,  or  other  proceeds  of 
sales  of  fertilizers  sold ;  and  also  to  guarantee  the  payment 
of  all  sales  made;  and  in  the  event  notes  should  be  taken 
from  the  consignee  as  further  evidence  of  their  guarantee- 
ing sales  made  by  them,  such  notes  were  to  be  made  pay- 
able at  the  Bank  of  Orange,  the  consignors  to  be  at  liberty 
to  use  and  have  the  same  discounted ;  but  when  such  notes 
were  paid  by  the  consignees,  they  were  to  be  entitled  to  the 
notes,  accounts,  or  other  proceeds  of  sale,  for  which  they 
were  given  as  a  guaranty.    Upon  all  sales  of  fertilizers  the 
consignees  were  only  to  guarantee  the  analysis  on  the  sack, 
and  not  results  from  their  use.    And  lastly,  it  was  agreed 
that  all  fertilizers  consigned  to  the  consignees  under  the 
agreement  were  to  remain  the  property  of  the  consignors 
until  sold,  and  that  after  sale  the  cash,  notes,  accounts,  or 
other  proceeds  of  sale  were  consignors'  property,  and  to  be 
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accounted  for  as  such  by  consignees,  who,  furthermore, 
were  to  relinquish  and  assign  to  consignee  all  their  interest 
in  any  lien,  mortgage,  or  account  taken  by,  or  due  to  con- 
signees for  goods  sold  or  money  loaned  to  parties  who  had 
purchased  any  of  the  above  fertilizers  from  consignees  un- 
til the  amount  due  consignors  therefor  was  fully  paid. 

The  fundamental  difference  between  the  agreement  in  the 
Arbuckle  Brothers  case  and  others  of  that  type,  and  the 
agreement  in  this  case,  is  that  in  the  former  the  consignees 
acquired  such  an  interest  in  the  property  under  the  agree- 
ment that  the  title  passed,  and  the  consignor  was  the  seller 
and  the  consignee  the  buyer  of  the  property ;  while,  in  the 
latter  case,  the  title  remained  in  the  consignor  and  only  the 
possession  of  the  fertilizers  passed  to  the  consignee.  There 
is  no  element  of  purchase  in  the  agreement  in  the  instant 
case.  It  amounts  merely  to  a  consignment  of  goods  by  one 
party  to  another  to  be  sold  by  the  latter  for  the  benefit  of 
the  former,  who  has  never  parted  with  the  title.  In  such 
case,  the  relation  is  that  of  principal  and  factor,  and  not  of 
seller  and  buyer. 

Our  conclusion  is  that  the  title  to  the  property  did  not 
pass  from  the  Pocahontas  Guano  Co.,  Inc.,  to  the  Swan  Car- 
penter Co.,  Inc.,  and  therefore  the  decree  must  be  reversed 
and  the  case  remanded  for  further  proceedings. 

Reversed. 


POWERS  ET  ALS  v.  CITY  OF  RICHMOND. 

(Richmond,  January  24,  1918.) 

1.  Constitutional  L*w — Tares — Lien  on  Interest  of  Remaindermen 
Const.  J  869.  sec.  J  6.  Art.  X;  Con*t.  1902.  sec.  50.— An  act  amend- 
ing the  charter  of  a  city  so  as  to  secure  to  the  city  a  lien  on  the 
interests  of  remaindermen  for  unpaid  taxes,  does  not  impose, 
continue,  or  revive  a  tax,  and  so  is  not  affected  bv  the  provisions 
of  section  50  of  the  present  Constitution,  or  section  16,  Art.  X, 
of  the  Constitution  of  1869.     Moreover,  those  provisions  apply 
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only  to  the  ordinary  and  general  taxes  for  State  purposes,  and 
such  as  are  imposed  generally  on  all  the  taxable  property  in  the 
State,  and  not  to  local  taxes  for  local  purposes. 

2.  Taxes — Assessment — Life   Tenant — Lien  on  Interest  of  Remain- 

dermen—Acts  1899-1900,  p.  944 — Code,  see.  465. — Under  the  Vir- 
ginia statute  property  is  properly  assessed  for  taxation  in  the 
name  of  the  life  tenant,  and  if  properly  assessed  the  taxes  con- 
stitute a  lien  thereon. 

3.  Constitutional   Law — Municipal   Corporations — Special  Charter 

Powers — Const.,  sections  117,  168,  170. — Section  117  of  the 
Constitution  was  clearly  intended  to  continue  all  special  acts  re- 
lating to,  and  special  provisions  in,  charters  of  municipal  cor- 
porations in  this  State,  except  in  so  far  as  they  were  repealed 
by  the  Constitution  or  by  the  general  assembly;  and  section  1 
of  the  Schedule  of  the  Constitution  expressly  preserves  all  ex- 
isting statutes  which  are  neither  repugnant  to  the  Constitution 
nor  expressly  repealed.  A  pre-existing  statute,  therefore,  giving 
a  city  a  lien  on  the  interest  of  remaindermen  for  taxes  on  real 
estate  assessed  in  the  name  of  the  life  tenant  is  not  affected  by 
section  168  of  the  Constitution. 

4.  Idem — Statutes—  Title — Const.,  section  52. — The  title  of  a  statute 

which  expressly  states  that  it  relates  to  the  lien  of  a  city  for 
taxes  assessed  on  real  estate  and  to  the  sale  thereof  for  non- 
payment of  taxes  is  sufficient  to  sustain  the  provision  that  the 
lien  of  the  city  for  taxes  shall  be  on  the  land  and  every  interest 
therein. 

5.  Id^m — Fourteenth    Amendment — Taxes — Correction    of    Errors — 

Code,  sec.  444. — Where  a  tax  is  levied  on  property  according  to 
its  value,  the  law  must  afford  an  adequate  method  for  the  cor- 
rection of  errors,  and  where  this  is  done  it  constitutes  due  pro- 
cess of  law;  the  due  process  clause  of  the  Fourteenth  Amendment 
is  satisfied  if  an  opportunity  be  given  to  all  those  who  are  inter- 
ested to  question  the  validity  of  the  amount  of  the  tax,  either 
before  that  amount  is  ascertained,  or  in  subsequent  proceedings 
for  its  correction. 

Appeal  from  Chancery  Court  of  city  of  Richmond. 

Affirmed. 

Robert  H.  Talley,  for  the  appellants. 
H.  R.  Pollard,  for  the  appellee. 

Prentis,  J.: 

The  City  of  Richmond  filed  its  petition  in  the  pending 
cause  of  Powers  V.  Powers,  alleging  that  certain  property 
known  as  No.  3116  East  Broad  Street,  Richmond,  Va.,  had 
been  purchased  by  direction  of  the  court  in  that  cause  for 
the  use  of  Annie  I.  Talley  (who  was  the  widow  of  Jefferson 
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Powers,  deceased,)  during  her  life,  with  remainder  to  the 
appellants,  his  children ;  and  asserting  the  claim  of  the  city 
to  a  lien  for  $774.61  and  interest,  alleged  to  be  due  for 
taxes  thereon  from  1905  to  1915,  inclusive.  These  taxes 
had  accrued  during  the  time  the  property  was  held  and  oc- 
cupied by  Mrs.  Powers,  the  life  tenant.  The  appellants, 
filed  an  answer  to  that  petition,  denying  the  existence  of 
the  lien  for  taxes  against  their  interests  as  remaindermen, 
and  denying  that  the  taxes  claimed  had  been  legally  or 
properly  assessed  upon  the  property,  as  well  as  the  autho 
ity  of  the  city  to  levy  therefor,  insisting  that  the  taxes  were 
a  lien  upon  the  life  estate  only,  and  that  the  provisions  of 
the  charter  of  the  city  under  which  the  claim  for  taxes  is 
based  are  violative  of  both  the  Federal  and  State  Constitu- 
tions. 

The  property  having  been  sold  under  decree  of  court,  a 
sufficient  sum  was  retained  to  satisfy  the  claim  of  the  city. 
The  trial  court  determined  that  the  city  was  entitled  to  the 
amount  of  the  taxes  claimed,  entered  its  decree  to  this  ef- 
fect, and  from  that  decree  this  appeal  was  taken. 

The  claim  of  the  city  is  based  upon  an  act  approved 
March  6,  1900,  (Acts  1899-1900,  p.  944),  entitled  "An  Act 
to  amend  and  re-enact  sections  75,  76,  78,  79,  80,  82  and  83, 
of  the  act  approved  May  24,  1870,  providing  a  charter  for 
the  city  of  Richmond  and  the  acts  amendatory  thereof,  relate 
ing  to  the  lien  of  the  city  for  taxes  assessed  on  real  estate, 
and  to  the  sale  thereof  for  non-payment  of  taxes."  These 
amendments  to  the  charter  of  the  city  were  passed  at  the 
session  of  the  legislature  immediately  succeeding  the  deci- 
sion of  the  case  of  Tdbb  v.  Commonwealth,  98  Va.  47,  which 
held  that  neither  State  nor  city  taxes  assessed  on  real  estate 
held  by  a  life  tenant  constituted  a  lien  upon  the  interest  of 
the  remaindermen  in  property  so  assessed.  The  avowed 
purpose  of  securing  these  amendments  to  the  charter  was 
to  secure  to  the  city  a  lien  on  such  interests,  and  to  this  end 
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section  75  provides,  that  there  shall  be  a  lien  on  all  real 
estate  and  on  each  and  every  interest  therein  for  city  taxes 
assessed  thereon  from  the  commencement  of  the  year  for 
which  they  are  assessed ;  section  79,  that  any  person  having 
an  interest  in  such  real  estate  by  way  of  reversion,  remain- 
der or  otherwise,  may  redeem  the  same,  if  the  land  has  been 
sold  for  such  taxes ;  section  82,  that  nothing  in  that  section 
shall  be  construed  to  affect  or  impair  the  lien  of  the  city  on 
said  real  estate,  and  on  each  and  every  interest  therein,  or 
to  affect,  limit  or  impair  the  right  of  the  city  when  it  be- 
comes a  purchaser  of  such  real  estate  at  a  delinquent  tax 
sale ;  and  section  83,  that  the  city  may,  at  any  time,  elect  to 
enforce  its  lien  for  such  taxes  in  a  court  of  equity.  There 
can  be  no  doubt  whatever  that  this  act,  if  valid,  fully  sus- 
tains the  decree  of  the  trial  court. 

1.  It  is  claimed  by  the  appellants,  among  other  things, 
that  his  act  was  invalid  at  the  time  of  its  adoption,  because 
section  16  of  Article  X  of  the  Constitution  of  1869,  provides 
that,  "Every  law  which  imposes,  continues  or  revives  a  tax, 
shall  distinctly  state  the  tax,  and  the  object  to  which  it  is 
to  be  applied,  and  it  shall  not  be  sufficient  to  refer  to  any 
other  law  to  fix  such  tax  or  object,"  as  well  as  under  section 
50  of  the  present  Constitution,  which  provides  that,  "Every 
law  imposing,  continuing  or  reviving  a  tax  shall  specifically 
state  such  tax,  and  no  law  shall  be  construed  as  so  stating 
such  tax  which  requires  a  reference  to  any  other  law  or  any 
other  tax."  These  sections  are  substantially  similar,  so 
that  it  may  be  said  that  if  invalid  under  that  section  of  the 
present  Constitution  it  was  invalid  under  the  former  Con- 
stitution. We  cannot,  however,  accept  the  suggestion  that 
either  of  these  sections  is  in  conflict  with  the  act  referred 
to.  The  act  simply  relates  to  the  lien  of  the  city  for  taxes. 
It  neither  imposes,  continues  nor  revives  a  tax,  and  so  the 
constitutional  provisions  referred  to  do  not  affect  the  ques- 
tion.    While  we  think  the  language  of  the  two  Constitu- 
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tions  is  sufficient  thus  to  settle  this  question,  it  is  neverthe- 
less not  difficult  to  find  authority  to  sustain  that  construc- 
tion. 

In  37  Cyc.  at  p.  228,  this  is  said :  "The  Constitutions  of 
several  States  provide  that  every  law  imposing  a  tax  shall 
state  distinctly  the  object  of  the  same,  to  which  only  it  shall 
be  applied.  It  is  held,  however,  that  this  applies  only  to  the 
ordinary  and  general  taxes  for  State  purposes,  and  such  as 
are  imposed  generally  on  all  the  taxable  property  in  the 
State,  and  not  to  local  taxes  for  local  purposes,  or  to  special 
taxes  on  peculiar  kinds  of  property,  or  such  as  are  in  the 
nature  of  license  or  occupation  fees ;  nor  does  the  provision 
apply  to  laws  which  merely  provide  or  regulate  the  machin- 
ery for  assessing  and  collecting  the  tax."  The  notes  to 
the  text  refer  to  many  authorities  which  sustain  it. 

To  uphold  the  position  of  counsel  for  the  appellants  would 
be  to  disrupt  a  system  of  taxation  which  has  always  been  in 
force  in  Virginia,  and  as  we  believe  in  most  of  the  States 
of  the  Unidn.  From  the  earliest  date,  the  local  authorities 
in  the  counties  and  cities  of  the  Commonwealth  have  by 
the  general  assembly  been  authorized  to  impose  local  taxes, 
and  fix  the  rates  thereof. 

In  Gilkerson  v.  Frederick  Justices,  13  Gratt.  (54  Va.) 
583,  this  is  said :  "The  power  of  the  general  assembly  to 
confer  authority  on  county  courts,  city  councils,  corpora- 
tions  and  other  organized  bodies  to  impose  local  taxes  for 
local  purposes,  had  been  exercised  from  the  adoption  of 
the  first  Constitution  down  to  the  formation  of  the  last, 
.the  rates  and  subjects  of  taxation  were  different  in  many 
instances,  if  not  in  all;  the  powers  conferred  were  not 
always  the  same,  but  were  varied  to  meet  the  exigencies  of 
particular  circumstances,  and  frequently  were  left  to  the 
discretion  of  the  body  on  which  they  were  conferred.  All 
this  was  known  to  the  convention ;  yet  no  explicit  provision 
was  inserted  in  the  Constitution  changing  this  power  of 


Digitized  by 


Google 


330  15  Vibginia  Appeals. 

the  general  assembly.  Surely  if  a  change  in  the  whole 
scheme  of  local  taxation  was  intended,  the  convention 
would  have  expressed  the  intention  in  plain  terms,  and  not 
have  left  us  to  arrive  at  it  by  a  forced  construction.' ' 

In  Henrico  County  v.  City  of  Richmond,  106  Va.,  at  p. 
296,  this  is  said :  "If  there  is  any  soverign  power  univer- 
sally recognized  as  legislative  in  its  character,  it  is  the 
power  to  levy  taxes;  and  yet  this  court  has  held  that  the 
general  assembly  had  power  to  confer  upon  the  county 
courts  authority  to  levy  taxes  for  local  purposes."  Citing, 
In  re  County  Levy,  5  Call  139 ;  Harrison  Justices  V.  Holland, 
3  Gratt.  (44  Va.)  247;  Gilkerson  V.  Frederick  Justices,  13 
Gratt.  (54  Va.)  588. 

The  inconvenience  of  any  other  construction  is  perfectly 
apparent.  The  legislature  would  be  driven  to  the  necessity 
of  making  such  local  rates  uniform  in  the  various  counties 
and  cities  of  the  Commonwealth,  for  it  would  be  without 
the  information  to  enable  it  to  pass  laws  providing  for  the 
various  rates  of  taxation  necessary  in  order  to  meet  the 
varying  local  needs. 

There  have  been  several  cases  in  Virginia  holding  that 
municipalities  with  charters  like  that  of  the  city  of  Rich- 
mond, have  general  powers  of  taxation,  with  power  to  tax 
all  subjects  within  their  jurisdiction,  even  though  the  State 
does  not  levy  a  tax  upon  such  subjects.  City* of  Norfolk  v. 
Norfolk  Landmark,  95  Va.  564;  Newport  News  &c.  Co.  V. 
Newport  News,  100  Va.  157 ;  Woodall  v.  Lynchburg,  100  Va. 
318 ;  Myers,  Receiver,  v.  Richmond,  110  Va.  605. 

There  can  be  no  doubt,  then,  that  the  sections  of  the 
Constitution  above  referred  to  do  not  restrain  the  Legisla- 
ture tQ  the  extent  asserted,  and  that  that  legislation  is  not 
invalid  under  these  sections  of  either  the  old  or  the  new 
Constitution.  This  statute  simply  extends  a  lien,  and  does 
not  relate  to  the  imposing,  continuing  or  reviving  of  taxes. 
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2.  It  is  also  claimed  that  in  order  for  the  lien  to  attach 
there  must  have  been  a  valid  assessment,  and  this  of  course 
is  true;  and  that  because  the  property  was  assessed  for  tax- 
ation in  the  name  of  the  life  tenant,  therefore,  it  could  not 
affect  the  interest  of  the  remaindermen.  It  must  be  remem- 
bered, however,  that  it  is  an  assessment  of  the  property 
itself  which  is  involved. 

Section  465  of  the  Code  provides :  "In  the  table  of  tracts 
of  land  the  commissioner  shall  enter  each  tract  separately, 
and  set  forth  in  as  many  columns  as  may  be  necessary  the 
name  of  the  person  who  by  himself  or  his  tenant  has  the 
freehold  in  possession,  his  place  of  residence,  the  nature 
of  his  estate,  whether  in  fee  or  for  life,  the  number  of 
acres  in  the  tract,"  etc. 

It  is  the  value  of  land  that  is  assessed,  and  under  the 
statute  must  be  assessed  in  the  name  of  the  person  who  by 
himself  or  his  tenant  has  the  freehold  in  possession.  He  it 
is  who  under  the  Virginia  statutes  is  assessed  with  the 
property,  and  it  is  well  settled  that  if  the  person  so  assessed 
has  an  estate  for  life,  it  is  his  duty  to  pay  the  taxes. 

In  Cooley  on  Taxation,  Vol.  1,  pp.  731-2,  this  is  said :  "By 
the  owner  of  property  for  purposes  of  taxation  is  meant  the 
legal  and  not  the  equitable  owner;  therefore,  trustees  hav- 
ing the  legal  title  are  properly  assessed.  .  .  A  life  ten- 
ant should  be  assessed  as  owner  during  the  continuance  of 
the  life  estate."  And  in  Vol.  1,  pp.  866-7,  this  author  also 
says:  "Not  only  is  it  competent  for  the  State  to  charge 
land  with  a  lien  for  the  taxes  imposed  thereon,  but  the 
legislature  may,  if  it  shail  deem  it  proper  or  necessary  to  do 
so,  make  the  lien  a  first  claim  on  the  property  with  pre-' 
cedence  of  all  other  claims  and  liens  whatsoever.  #.  .  . 
When  that  is  done  the  lien  does  not  stand  on  the  same  foot- 
ing with  an  ordinary  encumbrance,  but  attaches  itself  to  the 
res  without  regard  to  individual  ownership." 
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In  Burroughs  on  Taxation,  p.  223,  the  same  rule  is  thus 
stated :  "In  the  assessment  of  a  general  tax,  the  law  does 
not  regard  the  different  interests  in  the  assessment.  It 
looks  to  the  person  having  the  present  right  of  enjoyment 
of  the  land  to  be  assessed,  whether  tenant  for  life  or  years, 
for  the  tax  on  the  fee  simple  value  of  the  land,  and  such 
person  is  the  one  to  be  assessed  with  the  land." 

"The  word  'owner'  includes  any  person  who  has  the 
usufruct,  control,  or  occupation  of  the  land,  whether  his 
interest  in  it  is  an  absolute  fee,  or  an  estate  less  than  a  fee." 
17  Am.  &  Eng.  Ency.  L.  (1st  ed.),  299,  300,  approved  in 
Richmond  V.  Williams,  102  Va.  740. 

In  Osterburg  v.  Union  Trust  Co.,  93  U.  S.  428,  23  L.  Ed. 
965,  this  is  said:  "A  lien  for  taxes  does  not,  however, 
stand  upon  the  footing  of  an  ordinary  encumbrance;  it  is 
not  displaced  by  a  sale  under  pre-existing  judgment  or  de- 
cree, unless  otherwise  directed  by  statute.  It  attaches  to 
the  res,  without  regard  to  individual  ownership,  and  when 
it  is  enforced  by  sale,  pursuant  to  statute  prescribing  the 
mode  of  assessing  and  collecting,  then  the  purchaser  takes 
a  valid  unimpeachable  title." 

Section  128  of  the  Constitution,  which  simply  follows  a 
statute  which  had  long  been  in  force  in  Virginia,  requires 
that  in  cities  and  towns  the  assessment  of  property,  real 
and  personal,  for  purposes  of  municipal  taxation,  shall  be 
the  same  as  the  assessment  thereof  for  purposes  of  State 
taxation. 

So,  then,  under  the  Virginia  statute,  the  property  was 
properly  assessed,  in  the  name  of  the  life  tenant,  and  if 
properly  assessed,  the  taxes  constitute  a  lien  thereon. 

3.  It  is  claimed,  however,  that  the  statute  is  unconstitu- 
tional &nd  void  because  of  section  168  of  the  Constitution, 
which  reads  thus:  "All  property,  except  as  hereinafter 
provided,  shall  be  taxed;  all  taxes  whether  State,  local  or 
municipal,  shall  be  uniform  upon  the  same  class  of  subjects 
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within  the  territorial  limits  of  the  authority  levying  the 
tax,  and  shall  be  levied  and  collected  under  general  laws." 

This  question  has  been  settled  in  this  State  in  the  case 
of  Standard  Oil  Company  V.  City  of  Fredericksburg,  105 
Va.  87.  In  that  case  the  city  of  Fredericksburg  assessed  a 
license  tax  upon  the  oil  company,  by  virtue  of  its  authority 
under  its  charter.    The  company  contended  that  the  license  | 

tax  was  unconstitutional,  invalid  and  void  because  of  sec-  j 

tions  117,  168  and  170  of  the  Constitution  of  Virginia. 

Section  117  at  that  time  provided :  "General  laws  for 
the  organization  and  government  of  cities  and  towns  shall 
be  enacted  by  the  General  Assembly,  and  no  special  act 
shall  be  passed  in  relation  thereto,  except  in  the  manner 
provided  in  Article  Four  of  this  Constitution,  and  then  only 
by  a  recorded  vote  of  two-thirds  of  the  members  elected  to 
each  house.  But  each  of  the  cities  and  towns  of  the  State 
having  at  the  time  of  the  adoption  of  this  Constitution  a 
municipal  charter  may  retain  the  Same,  except  so  far  as  it 
shall  be  repealed  or  amended  by  the  General  Assembly; 
provided,  that  every  such  charter  is  hereby  amended  so  as 
to  conform  to  all  the  provisions,  restrictions,  limitations 
and  powers  set  forth  in  this  article,  or  otherwise  provided 
in  this  Constitution." 

And  section  170  authorizes  the  State  to  levy  a  license  tax 
upon  any  business  which  cannot  be  reached  by  the  ad 
valorem  system. 

In  the  opinion  in  that  case,  this  appears:  "The  power 
of  the  city  to  levy  the  licenses  in  these  two  cases  is  denied, 
because,  since  the  State  exacts  no  such  license,  and  since 
section  168  of  the  Constitution  provides  that  the  license  tax 
'shall  be  levied  and  collected  under  general  laws/  that  if 
the  city  ever  had  the  power  under  its  charter,  that  •power 
is  taken  away  by  section  117  of  the  Constitution,'  which 
amends  the  charter  of  the  city  to  conform  to  section  168 
of  the  Constitution,  and  that  such  a  license  could  be  required 
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only  under  general  law  thereto  especially  authorizing  all 
the  cities  of  the  Commonwealth  to  levy  such  a  license  tax. 

"This  contention  has  been  decided  against  the  plaintiff 
company  by  the  Supreme  Court  of  Appeals  of  Virginia  in 
Hicks  v.  Bristol,  102  Va.  861,  47  S.  E.  1001,  and  in  Arey  V. 
Lindsay,  103  Va.  250,  48  S.  E.  889.  In  this  latter  case  the 
court  says :  There  is  no  indication  of  a  purpose  to  repeal 
existing  laws,  valid  when  passed,  whether  special  enact- 
ment or  otherwise.' 

"The  manifest  purpose  of  the  authors  of  the  Constitution 
'was  to  meet  and  obviate  the  evils  attending  the  passage  of 
special  acts'  and  that  'the  Constitution  did  not  intend  to 
abrogate  a  charter  or  any  part  of  it,'  because  it  had  been 
passed  as  a  'special  act,  but  only  such  features  of  the  char- 
ter as  were  in  conflict  with  the  Constitution,  and  to  forbid 
special  acts  in  the  future.' " 

Many  charters  existed  in  Virginia  at  the  time  the  new 
Constitution  was  adopted,  and  many  of  them  had  and  still 
have  special  provisions;  and  section  117  of  the  Constitution 
was  clearly  intended  to  continue  all  such  special  acts,  ex- 
cept in  so  far  as  they  were  repealed  by  the  Constitution  or 
by  the  General  Assembly.  In  addition  to  this,  section  1  of 
the  Schedule  of  the  Constitution,  expressly  preserves  all 
existing  statutes  which  are  neither  repugnant  to  the  Con- 
stitution nor  expressly  repeated. 

4.  It  is  also  contended  that  the  statute  referred  to  is  void 
because  violative  of  section  52  of  the  Constitution,  which 
provides,  that  "No  law  shall  embrace  more  than  one  ob- 
ject, which  shall  be  expressed  in  its  title."  It  is  sufficient 
to  say  as  to  this,  that  the  title  of  this  act  expressly  states 
that  it  relates  to  the  lien  of  the  city  for  taxes  assessed  on 
real  estate,  and  to  the  sale  thereof  for  non-payment  of 
taxes,  'and  that  a  statute  with  such  a  title  is  sufficient  to 
sustain  the  provision  that  the  lien  of  the  city  for  taxes  shall 
be  on  the  land  and  every  interest  therein  is  manifest 
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Chesapeake  &  Ohio  Ry.  Co.  V.  Commonivealth,  118  Va.  267. 

5.  It  is  further  contended  that  the  act  is  violative  of  the 
Fourteenth  Amendment  of  the  Constitution  of  the  United 
States. 

Judge  Cooley,  in  his  work  on  Taxation,  at  pp.  55-6,  says 
this:  "In  order  to  bring  taxation  imposed  by  a  State,  or 
under  its  authority,  within  the  scope  of  the  provision  of 
the  Fourteenth  Amendment,  which  prohibits  the  depriva- 
tion of  property  without  due  process  of  law,  the  case  should 
be  so  clearly  and  palpably  an  illegal  encroachment  upon  pri- 
vate rights  as  to  leave  no  doubt  that  such  taxation,  by  its 
necessary  operation,  is  really  spoliation  under  the  power  to 
tax.  A  State  has  the  right  to  devise  its  own  system  of  tax- 
ation free  from  Federal  interference."  Richmond  v.  Will- 
iams, 102  Va.  supra. 

In  Twrpin  v.  Lemon,  187  U.  S.  51,  47  L.  Ed.  70,  it  is  said, 
at  p.  58,  that  "Laws  for  the  assessment  and  collection  of 
general  taxes  stand  upon  somewhat  different  footing  and 
are  construed  with  the  utmost  liberality,  sometimes  even 
to  the  extent  of  holding  that  no  notice  whatever  is  neces- 
sary." 

In  Bell's  Gaq>  R.  Co.  v.  Pennsylvania,  134  U.  S.  232,  33 
L.  Ed.  895,  it  is  said,  that  taxation  does  not  require  the 
same  kind  of  notice  as  is  required  in  suits  at  law;  and  that 
"it  involves  no  violation  of  due  process  of  law  when  it  is 
executed  according  to  the  customary  forms  and  established 
usages,  or  in  subordination  to  the  principles  which  under- 
lie them." 

This  principle  may  be  gathered  from  numerous  cases, 
that  where  a  tax  is  levied  on  property  according  to  its 
value,  the  law  must  afford  an  adequate  method  for  the  cor- 
rection of  errors,  and  where  this  is  done  it  constitutes  due 
process  of  law,  and  that  the  due  process  clause  of  the 
Fourteenth  Amendment  is  satisfied  if  an  opportunity  be 
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given  to  all  those  who  are  interested  to  question  the  valid- 
ity of  the  amount  of  the  tax  either  before  that  amount  is 
ascertained,  or  in  subsequent  proceedings  for  its  correc- 
.  tion. 

Section  444  of  the  Code  of  Virginia  provides  opportuni- 
ty for  a  hearing  and  an  adequate  method  for  the  correction 
of  errors.  That  section  now  reads:  "Any  person  feeling 
himself  aggrieved  by  the  assessment  of  his  lands  or  lots 
may,  upon  giving  notice  to  the  assessor  and  to  the  attorney 
for  the  Commonwealth,  apply  to  the  circuit  court  of  the 
county  or  corporation  court  of  the  corporation  in  which  the 
land  lies,  at  any  time  prir  to  the  first  day  of  February  of 
the  second  year  after  such  assessment,  and  not  after,  to 
have  the  assessment  of  his  lands  and  lots  corrected,"  etc. 

The  property  here  involved  was  as  well  the  property  of 
the  remaindermen  as  the  property  of  the  life  tenant,  and 
it  is  for  the  benefit  of  the  remaindermen  that  it  is  assessed 
in  the  name  of  the  life  tenant,  and  that  the  law  imposes  a 
personal  liability  therefor  upon  him  as  well  as  the  duty  of 
paying  the  taxes  as  they  accrue ;  but  if  the  life  tenant  fails 
in  that  duty,  such  failure  cannot  relieve  the  property  of 
the  remaindermen  from  the  lien,  though  they  arq  not  per- 
sonally liable  for  the  taxes.  Their  property  is  liable,  and 
section  168  of  the  Constitution  requires  that  all  property 
shall  be  taxed.  So  that  the  results  in  this  case  are  strictly 
in  accord  with  the  intent  the  Constitution,  and  to  relieve 
the  property  in  this  case  would  be  to  exempt  the  estate  of 
the  remaindermen  from  taxation  during  the  period  when 
the  life  tenant  held  it. 

In  the  case  of  Powell's  Eafor  v.  City  of  Richmond,  94  Va. 
79,  it  was  held  that  there  is  no  limitation  on  the  time  with- 
in which  the  city  of  Richmond  may  enforce  the  lien  which 
it  has  tinder  its  charter  for  taxes  assessed  by  the  city  on 
real  estate;  that  the  city  charter  prescribes  no  limit. 
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The  determination  of  the  case  then  depends  upon  wheth- 
er or  not  the  act  first  herein  referred  to  is  still  in  effect,  and 
as  to  this  we  have  no  doubt  whatever.  The  city  of  Richmond 
has  a  lien  under  its  charter  for  the  taxes  upon  the  land  it- 
"^self  and  upon  every  interest  tftprgin;  go  that  the  decree 
^writ-toe  "AffltthecT 
—  Affirmed. 


\ 


SMITH  ET  ALS  v.  SMITH'S  EXECUTOR  ET  AL. 
(Richmond,  January  24,  1918.) 

1.  Wills — Probate — Domicile  of  Testator— Declaration  in  Will — The 

probate  of  a  will  is  not  evidence  in  a  collateral  proceeding  of  the 
domicile  of  the  testator,  and  other  tribunals  are  not  precluded 
from  inquiring  into  the  real  domicile;  nor  is  a  declaration  by  the 
testator  in  his  will  proof  of  domicile.  Where  the  domicile  of  the 
testator  is  an  issue  in  a  suit,  it  must  be  determined  from  all  of 
the  evidence  in  the  case  in  like  manner  as  any  other  fact. 

2.  Idem — Life  Estate — Power  of  Alienation — Fee  Simple. — Where  a 

testator  gave  and  devised  all  of  his  estate,  real  and  personal,  to 
his  wife,  "for  and  during  her  natural  life  to  be  used  and  en- 
joyed by  her  as  she  shall  think  proper,  as  fully  as  if  the  same 
were  hers  in  fee  simple,  and  at  her  death,  it  is  my  will  that  my 
said  estate  shall  pass  to  and  be  equally  divided  amongst  all  my 
children  then  living  and  the  descendants  of  any  deceased  child 
*  *  *  It  being  my  will  that  no  interest  or  estate  shall  vest  in 
any  child  or  the  descendants  of  any,  until  the  death  of  my  wife": 
Held,  that  the  wife  took  an  absolute  estate  (fee  simple)  in  the 
entire  property,  and  having  by  will  disposed  of  her  estate,  the 
grandchildren  of  the  first-named  testator  have  no  interest  in  the 
property. 

Appeal  from  Chancery  Court  of  city  of  Richmond. 

Affirmed. 

Daniel  Grinnan,  Hill  Carter  and  A.  B.  Dickinson,  for  the 
appellants. 

A.  W.  Patterson,  John  Phelps  and  Christian,  Gordon  & 
Christian,  for  the  appellees. 
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Prentis,  J. : 

The  opinion  of  the  Honorable  William  A.  Moncure,  judge 
of  the  Chancery  Court  of  the  city^of  Richmond,  which  fol- 
lows, is  justified  by  the  record  and  sufficiently  supports  the 
decree  complained  of,  and  therefore  it  will  be  affirmed. 

"This  is  an  extremely  interesting  case.  William  C.  Smith 
died  in  the  city  of  Baltimore  in  February,  1880,  and  on  Feb- 
ruary 26,  1880,  his  last  will  and  testament,  which  was 
dated  May  — ,  1877,  was  probated  in  the  Orphans  Court  of 
the  city  of  Baltimore,  and  on  May  13, 1880,  a  certified  copy 
was  duly  probated  and  admitted  to  record  by  the  Chancery 
Court  of  the  city  of  Richmond,  Va.,  and  in  each  court 
Martha  E.  Smith,  the  widow,  qualified  as  executor  under 
the  Will. 

"The  part  of  the  will  specially  to  be  considered  is  as 
follows : 

"  %  William  C.  Smith,  of  the  City  of  Baltimore,  Mary- 
land, do  make  this  my  last  will  and  testament,  hereby  re- 
voking all  others. 

"  'Item  First.  I  give  and  devise  all  my  estate,  real  and 
personal,  unto  my  wife,  Martha  E.  Smith  for  and  during 
her  natural  life  to  be  used  and  enjoyed  by  her  as  she  shall 
think  proper,  as  fully  as  if  the  same  were  hers  in  fee  sim- 
ple, and  at  her.  death,  it  is  my  will  that  my  said  estate  shall 
pass  to  and  be  equally  divided  amongst  all  my  children 
then  living  and  the  descendants  of  any  deceased  child,  said 
descendants  taking  said  deceased  child's  part — that  is  the 
part  said  deceased  child  would  have  been  entitled  to  re- 
ceive if  living  at  that  time.  It  being  my  will  that  no  in- 
terest or  estate  shall  vest  in  any  child  or  the  descendants 
of  any,  until  the  death  of  my  wife.' 

"William  C.  Smith  left  surviving  him  six  children,  four 
daughters  and  two  sons. 
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"The  inventory  of  his  estate  as  filed  in  the  Orphans 
Court  footed  up  $6,039.14,  and  in  1887  the  executrix  filed 
in  that  court  her  account  with  the  estate.  This  account 
was  duly  confirmed  and  shows  that  she,  Martha  E.  Smith, 
'retained  the  balance  ($6,307.37)  of  the  estate  bequeathed 
to  her  under  the  last  will  and  testament  of  testator  subject 
to  the  provisions  therein  contained/ 

"In  1908  Martha  E.  Smith  being  domiciled  in  Virginia, 
and  a  resident  of  Richmond,  died,  and  her  last  will  and 
testament  was  duly  probated  and  admitted  to  record  in  the 
Chancery  Court  of  the  city  of  Richmond.  Carroll  H.  Smith, 
her  son,  qualified  as  executor  and  acknowledged  a  bond  in' 
the  penalty  of  $40,000  with  the  Virginia  Trust  Company 
as  surety. 

"By  her  will  Martha  E.  Smith  gave  her  entire  estate  to 
her  three  living  children,  Margaret  Graves,  Lavinilt  Graves 
and  Carroll  H.  Smith.  Her  estate  as  shown  by  her  execu- 
tor's account  footed  up  more  than  $40,000.00. 

"The  plaintiffs  in  this  suit  are  the  grandchildren  of  Wm. 
C.  and  Martha  E.  Smith,  whose  parents,  Mrs.  Sydnor,  Mrs. 
Niemeyer  and  O.  V.  Smith,  died  after  the  death  of  Wm.  C. 
Smith  but  in  the  lifetime  of  Martha  E.  Smith,  while  the  de- 
fendants are  Lavinia  E.  Graves,  Margaret  W.  Graves  and 
Carroll  H.  Smith,  the  sole  beneficiaries  under  the  will  of 
Martha  E.  Smith,  deceased,  and  Carroll  H.  Smith,  executor 
under  the  will  of  Martha  E.  Smith,  and  the  Virginia  Trust 
Company,  his  surety. 

"Carroll  H.  Smith  is  a  non-resident  of  this  State  and  is 
not  personally  before  the  court. 

"It  is  the  claim  of  the  plaintiffs  that  William  C.  Smith 
was  domiciled  in  the  State  of  Maryland  at  the  time  of  his 
death,  and  that  by  the  terms  of  his  will  properly  construed 
Martha  E.  Smith  acquired  only  a  life  estate  in  his  prop- 
erty and  at  her  death  all  of  said  estate  passed  to  the  chil- 
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dren  of  William  C.  Smith  living  at  that  time  and  to  the 
children  of  any  deceased  child,  such  child  or  children  to 
take  the  part  the  deceased  child  would  have  taken  if  alive. 

"The  plaintiffs  further  claim  that  the  entire  estate  of 
Martha  E.  Smith,  deceased,  so  administered  by  her  execute/, 
was  no  other  than  the  trust  estate  given  her  for  life  by 
the  will  of  W.  C.  Smith,  together  with  the  growth  of  that 
.estate  and  the  profits  and  gains  resulting  from  fortunate 
investments  and  reinvestments  of  the  same;  so  that  the 
plaintiffs  claim  title  and  right  to  one-half  df  the  estate  of 
Wm.  C.  Smith,  deceased,  which  estate  they  claim  was  ad- 
ministered and  distributed  as  the  estate  of  Martha  E. 
Smith,  deceased.  In  passing  it  may  be  stated  that  the  evi- 
dence with  fair  accuracy  traces  some  of  the  original  estates 
with  gains  through  successive  purchases  and  sales  to  the 
propert/  held  by  Mrs.  Smith  at  her  death. 

"The  defendants  deny  the  claims  of  the  plaintiffs  and 
say  that  the  estate  of  W.  C.  Smith  passed  under  his  will  to 
Martha  E.  Smith  in  absolute  right,  and  that  the  estate  of 
Martha  E.  Smith,  deceased,  distributed  by  her  executor, 
was  her  absolute  property  and  was  not  impressed  with  any 
trust  whatever. 

"The  bill  alleges  that  William  CL  Smith  was  domiciled  in 
Maryland,  while  the  answer  of  the  Graveses  denies  all  and 
singular  the  allegations  of  the  bill  except  those  admitted 
to  be  true,  so  that  the  domicile  of  W.  C.  Smith  must  be  de- 
termined. 

To  interpret  and  construe  the  will  of  Wm.  C.  Smith, 
deceased,  his  domicile  must  be  first  ascertained,  as  the  law 
of  his  domicile  applies  in  construing  the  will  as  to  person- 
alty.   Boiling  v.  Boiling,  88  Va.  pp.  525-6. 

"The  farm  in  Orange  county  was  disposed  of  by  his  will, 
so  that  p.s  to  the  farm  the  will  must  be  construed  with 
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reference  to  the  law  of  Virginia  since  the  tax  situs  governs. 
Minor  on  Conflict  of  Laws,  sec.  11-29;  sec.  12,  p.  33. 

"In  Pendleton  v.  Commonwealth,  110  Va.  at  p.  232-3,  the 
court  said :  'While  the  words  "residence"  and  "domicile"  are 
not  convertible  terms,  the  latter  being  a  word  of  more  ex- 
tensive signification  and  including  beyond  mere  physical 
presence  at  the  particular  place,  positive  or  presumptive 
proof  of  an  intention  to  make  it  a  permanent  abiding 
place    * "   •    *' 

"  'To  acquire  a  domicile  in  a  particular  place,  there  must 
be  a  residence  there,  and  intention  to  make  that  place  his 
home/ 

"In  Long  v.  Ryan,  30  Gratt.  (61  Va.)  p.  719,  the  court 
said :  'There  is,  however,  a  wide  distinction  between  domi- 
cile and  residence,  recognized  by  the  most  approved  au- 
thorities everywhere.  Domicile  is  defined  to  be  a  residence 
at  a  particular  place,  accompanied  with  positive  or  pre- 
sumptive proof  of  an  intention  to  remain  there  for  an  un- 
limited time.  To  constitute  a  domicile,  two  things  must 
concur — first,  residence;  secondly,  the  intention  to  remain 
there.  Pilson,  trustee,  v.  Bushong,  29  Gratt.  229 ;  Mitchell 
v.  United  States,  21  Wall  U.  S.  R.  350.  Domicile,  therefore, 
means  more  than  residence.  A  man  may  be  a  resident  of  a 
particular  locality  without  having  his  domicile  there.  He 
can  have  but  one  domicile  at  one  and  the  same  time,  at 
least  for  the  same  purpose,  although  he  may  have  several 
residences.  According  to  the  most  approved  writers  and 
lexicographers,  residence  is  defined  to  be  the  place  of  abode, 
a  dwelling,  a  habitation,  the  act  of  abiding  or  dwelling  in 
a  place  for  some  continuance  of  time.  To  reside  in  a  place 
is  to  abide,  to  sojourn,  to  dwell  there  permanently  or  for  a' 
length  of  time/ 
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"To  the  same  effect  is  the  case  of  Lindsay  v.  Murphy,  76 
Va.  at  p.  428,  as  well  as  the  decisions  of  the  courts  of 
other  States.  Raymond  V.  Leishman,  243  Pa.  St.  64,  Ann. 
Cases  1915  C,  780,  and  note. 

"The  will  has  been  probated  for  years,  therefore  the 
validity  of  the  will  canot  be  questioned  or  attacked,  as  full 
faith  and  credit  must  be  given  to  the  judgment  of  the  pro- 
bate court. 

"The  plaintiffs  offer  no  legal  proof  of  domicile  of  W.  C. 
Smith  but  seem  to  rely  solely  on  the  will  and  its  probate 
in  Maryland  as  proof  that  his  domicile  was  Maryland. 

"It  may  be  here  stated  that  the  settled  doctrine  of  the 
Supreme  Court  of  the  United  States  and  the  English  House 
of  Lords  is  that  the  probate  of  a  will  is  not  evidence  in  a 
collateral  proceeding  of  the  domicile  of  the  testator,  and 
that  other  tribunals  are  not  precluded  from  inquiring  into 
the  real  domicile. 

"In  Tilt  V.  Kelsey,  207  U.  S.  43,  52  L.  Ed.,  p.  95,  the  will 
of  Albert  Tilt  was  probated  in  New  Jersey,  the  letters  testa- 
mentary granted  by  the  surrogate  described  him  as  'late 
of  the  county  of  Morris,  deceased/  and  his  estate  was  fully 
administered  by  the  probate  court  of  New  Jersey.  The 
State  of  New  York  sued  the  executors  of  Tilt's  will  in  the 
State  courts  of  New  York  for  a  succession  tax  due  the 
State  of  New  York,  claiming  that  Tilt  died  domiciled  in 
New  York,  and  the  question  presented  to  the  court  was 
whether  the  adjudication  of  the  New  Jersey  court  that 
Tilt  was,  at  the  time  of  his  death,  a  resident  of  New  Jersey, 
was  conclusive  upon  the  State  of  New  York,  a  stranger  to 
the  proceedings.  If  it  was,  that  ended  the  matter.  In 
rendering  the  opinion  of  the  court,  Mr.  Justice  Moody  said: 
'But,  upon  principle  and  authority,  that  adjudication, 
though  essential  to  the  assumption  of  jurisdiction  to  grant 
letters  testamentary,  was  neither  conclusive  on  the  ques- 
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tion  of  domicile,  nor  even  evidence  of  it  in  a  collateral  pro- 
ceeding.' Citing  Thorrmnn  V.  Frame,  176  U.  S.  350; 
Overby  V.  Gordon,  177  U.  S.  214 ;  Bollinger  V.  Richardson, 
176  Mass.  77;  Mviml  Ins.  Co.  v.  TisdaXe,  91.  U.  S.  238; 
De  Mora  V.  Concha,  L.  R.  Ch.  Div.  268,  affirmed  in  L.  R. 
11  App.  Cas.  541 ;  Brighton  v.  Fayerweaiher,  140  Mass.  411. 

"The  opinion  of  Mr.  Justice  Moody,  after  quoting  from 
the  opinion  of  Mr.  Justice  Holmes  in  the  case  of  Brigham 
v.  Fayerweaiher,  supra,  says:  'We  think  that  this  quota- 
tion expresses  the  correct  rule  and  that  it  is  sustained  by 
the  decisions  of  this  court.  Applying  it  here,  it  follows 
that  the  full  faith  and  credit  due  to  the  proceedings  of  the 
New  Jersey  court  do  not  require  that  the  courts  of  New 
York  shall  he  bound  by  its  adjudication  on  the  question  of 
domicile.  On  the  contrary,  it  is  open  to  the  courts  of  any 
State,  in  the  trial  of  a  collateral  issue,  to  determine,  upon 
the  evidence  produced,  the  true  domicile  of  the  deceased/ 

"It  is  insisted  by  the  plaintiffs  that  even  if  the  letters 
of  administration  and  probate  of  the  Orphans  Court  of  the 
city  of  Baltimore  are  not  evidence  of  the  domicile  of  Wm. 
C.  Smith,  yet  the  testator  in  his  will  styled  himself,  'Wil- 
liam C.  Smith,  of  the  city  of  Baltimore,  Maryland,'  and 
that  such  declaration  on  his  part  is  proof  of  his  Maryland 
domicile. 

"In  Story  on  Conflict  of  Laws,  Judge  Story,  in  discussing 
'What  Constitutes  Domicile/  in  chapter  III,  section  44, 
note  (d)  on  page  45,  at  page  46  says:  'His  description  of 
himself  in  legal  instruments  are  treated  as  declarations, 
but  in  some  cases  it  has  been  said  that  by  themselves  they 
are  entitled  to  but  little  weight*  and  he  cites  numerous  au- 
thorities in  support  of  his  statement. 
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"It  is  therefore  manifest  that  the  domicile  of  William  C. 
Smith  being  an  issue  in  this  suit,  his  domicile  must  be  de- 
termined from'  all  of  the  evidence  in  the  suit  in  like  manner 
as  any  other  fact. 

"The  evidence  established  Virginia  his  domicile  of  origin, 
he  having  ben  born  and  spent  his  life  until  middle  age  in 
Henrico  county,  Virginia,  and  the  vicinity  of  Richmond. 
Prior  to  the  Civil  War  he  was  in  command  of  steamboats' 
plying  between  Richmond  and  Norfolk,  and  between  Wash- 
ington and  Quantico,  Va.  His  wife  was  domiciled  in  Vir- 
ginia before  her  marriage.  After  the  Civil  War,  in  the 
year  1865,  he  went  to  Baltimore  as  superintendent  of  the 
Baltimore  Steam  Packet  Co.,  which  ran  steamers  between 
Baltimore  and  Norfolk,  Virginia.  He  owned  no  real  estate 
in  Baltimore,  but  lived  with  his  family  in  a  rented  house  or 
boarded.  On  June  10,  1875,  his  youngest  daughter,  Mar- 
garet, and  the  only  unmarried  child,  was  married  to  Jos. 
C.  W.  Graves,  a  farmer  of  Orange  county,  Virginia.  After 
the  marriage  Margaret  and  her  husband  occupied  as  a 
home  the  husband's  farm  in  Orange  county. 

"At  that  time  Lavinia  Smith  Graves,  another  daughter 
of  W.  C.  Smith,  was  also  living  with  her  husband,  C.  L. 
Graves,  on  his  farm  in  Orange  county.  C.  L.  Graves  and 
Jos.  W.  C.  Graves  were  brothers  and  the  two  sisters,  Mar- 
garet and  Lavinia,  having  married  brothers,  were  living 
near  to  each  other,  in  fact  their  farms  were  subdivisions 
of  a  larger  farm  of  the  Graves  estate.  In  October,  1875, 
W.  C.  Smith  purcha^d  a  farm  in  Oranore  county,  Virginia, 
which  seems  to  have  been  the  only  real  estate  he  ever 
owned,  adjoining,  or  near  to  the  homes  of  these  two  daugh- 
ters. After  the  marriaore  of  Margaret  in  June.  1875.  W. 
C.  Smith  broke  uo  housekeeping  in  Baltimore  and  boarded 
with  his  son.  Carroll.  W.  C.  Smith's  will  is  d*ted  Mav, 
1877.     Not  attenwtiTior  t0  auofe  th«ir  PXart;  laneuacre.  but 
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only  the  substance,  his  two  daughters,  Margaret  and  La- 
vinia  Graves,  testified  that  his  idea  and  purpose  in  buying 
the  farm  in  Virginia  was  to  be  near  his  two  daughters  and 
to  have  a  home  there  with  them,  and  that  their  father  so 
considered  it  and  always  spoke  of  it  as  home.  C.  L.  Graves 
testified  to  the  same  effect.  They  also  said  their  father, 
W.  C.  Smith,  stocked  the  farm  and  furnished  the  dwelling 
with  a  view  of  making  it  his  home.  The  record  further 
shows  that  Robert  Courtney,  the  father  of  Martha  E. 
Smith,  had  in  August,  1850,  conveyed  a  house  and  lot  on 
Second  street,  Richmond,  Va.,  in  trust  for  Martha  E.  Smith 
and  her  children,  and  the  will  of  W.  C.  Smith  expressly 
shows  that  the  Orange  county  farm  had  been  purchased 
in  part  with  $2,400,  the  proceeds  of  the  sale  of  trust  prop- 
erty in  Richmond,  and  that  this  had  been  done  under  de- 
crees of  the  Chancery  Court  of  Richmond.  Is  it  not  fair 
to  presume  that  this  transaction  was  with  the  consent  of 
Martha  E.  Smith  and  that  the  purchase  of  the  farm  was 
for  a  family  homestead? 

"On  October  19,  1880,  Martha  E.  Smith  as  executrix 
(the  printed  advertisement  is  in  evidence)  sold  all  of  the 
personal  property  of  W.  C.  Smith,  deceased,  on  this  Vir- 
ginia farm,  consisting  of  household  and  kitchen  furniture, 
high  grade  cattle,  hogs,  three  horses,  farming  implements, 
etc.  Among  the  items  of  personal  use  of  the  family  thus 
sold  it  may  be  well  to  enumerate  household  and  kitchen  fur- 
niture, fahiily  carriage  sold  for  $125,  a  buggy  horse,  a 
driving  horse  for  Mrs.  Smith,  W.  C.  Smith's  own  riding 
horse  and  his  shot  gun.  Margaret  W.  Graves  says  that 
after  her  father  bought  this  farm  her  mother,  Martha  E. 
Smith,  spent  much  of  her  time  there  looking  after  the 
farm.  It  is  also  shown  that  W.  C.  Smith  came  up  to  the 
farm  all  of  his  holidays  and  week  ends.  The  last  time  he 
was  at  the  farm  he  said  he  intended  to  go  to  Baltimore, 
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close  up  his  business,  and  come  back  there  for  good.  He 
was  then  advanced  in  years,  returned  to  Baltimore  and 
was  suddenly  stricken  with  paralysis,  died,  and  was  buried 
in  Richmond,  Virginia. 

"It  is  therefore  reasonable  to  say  that,  after  the  pur- 
chase of  the  Orange  county,  Virginia,  farm  and  his  relation 
to  it  as  set  out  above,  his  domicile  was  Virginia,  even 
though  from  the  necessity  of  his  business  he  was  a  resident 
of  Maryland. 

"The  will  of  William  C.  Smith,  both  as  to  realty  and  per- 
sonalty,  is  therefore  to  be  construed  in  accordance  with 
the  laws  of  Virginia. 

"The  question  then  is,  what  is  the  meaning  of  his  will? 
What  estate  did  his  widow,  Martha  E.  Smith,  take  under 
it? 

"  'Intention,  it  is  often  said,  is  the  polar  star  to  guide 
in  the  construction  of  wills,  and  when  discovered  effect 
must  be  given  to  it  unless  it  violates  some  rule  of  law.' 
Judge  Burks,  in  Miss.  Society  v.  Culvert,  32  Gratt  (73 
Va.)  at  p.  361. 

"The  intent  of  the  testator  must  be  gathered  from  the 
will  itself;  from  the  words  used,  the  true  meaning  of  the 
words.  While  decided  cases  give  much  assistance  in  the 
interpretation  of  wills,  it  is  also  fairly  true  as  has  been 
said,  that  'No  will  has  a  twin  brother;'  therefore,  it  fre- 
quently happens,  as  in  this  case,  that  no  decided  case  is  ex- 
actly in  point,  the  words  of  the  will  differing,  though 
slightly,  in  each  case. 

"What  then  do  the  words,  'to  be  used  and  enjoyed  by  her 
as  she  shall  think  proper,  as  fully  as  if  the  same  were  hers 
in  fee  simple,'  as  used  by  the  testator,  mean? 
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"It  is  clear  that  without  these  words  Martha  E.  Smith 
would  have  taken  a  life  estate  only ;  and  if  these  words  mean 
nottting  then  she  took  only  a  life  estate.  But  are  these 
words  meaningless?    I  do  not  think  so. 

"The  testator's  primary  object  was  to  provide  for  his 
wife,  Martha  E.  Smith,  and  to  this  end  he  applied  his 
entire  estate.  He  begins  by  giving  and  devising  to  her, 
'All  my  estate  real  and  personal  for  and  during  her  natural 
life/  this  language  of  itself  would  have  given  her  only  a 
life  estate,  and  then  follows,  'to  be  used  and  enjoyed  by 
her  as  she  shall  think  proper  as  fully  as  if  the  same  were 
hers  in  fee  simple/  Having  given  and  devised  to  his  wife, 
'all  my  estate  real  and  personal  for  and  during  her  natural 
life  to  be  used  and  enjoyed  by  her  as  she  shall  think  proper 
as  fully  as  if  the  same  were  hers  in  fee  simple/  the  testator 
in  the  same  clause  of  his  will  adds,  'it  being  my  will  that 
no  interest  or  estate  shall  vest  in  any  child  or  the  de- 
scendants of  any  until  the  death  of  my  wife/ 

"In  view  of  the  right  that  he  had  given  his  wife  to  use 
the  estate  'as  fully  as  if  the  same  were  hers  in  fee  simple/ 
what  possible  reason  was  there,  or  could  he  have  had,  for 
adding  the  clause  or  sentence  referred  to,  unless  it  be  that 
during  her  life  his  wife  was  to  have  absolute  dominion  and 
control  over  all  his  estate  to  be  used  and  enjoyed  by  her 
as  she  shall  think  proper  as  fully  as  if  the  same  were  hers 
in  fee  simple/  He  expressly  said  no  interest  or  estate  was 
to  vest  in  any  child  or  the  descendants  of  any  until  the 
death  of  his  wife,  thus  giving  the  whole  estate  to  his  wife 
during  her  life  with  absolute  control  and  use  of  it  to  the 
same  exlent  as  if  the  entire  estate  was  an  absolute  estate 
in  the  wife.  The  wife  was  given  the  nower  of  absolute 
dominion  and  control,  and  the  testator's  children,  or  de- 
scendants had  by  the  express  words  of  the  will  no  vested 
interest  or  estate  until  the  death  of  the  wife. 
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"If  one  has  the  right  and  power  to  use  and  enjoy  prop- 
erty as  one  thinks  proper  to  the  same  extent  as  the  law 
gives  to  one  owning  a  fee  simple  title,  then  the  one  who 
has  such  right  and  power  is  the  fee  simple  owner  of  that 
property. 

"What  is  'fee  simple'?  In  Kent's  Commentaries,  Vol  4, 
page  5,  'It  is  an  estate  of  perpetuity,  and  confers  an  un- 
limited power  of  alienation,  and  no  person  is  capable  of 
having  a  greater  estate  or  interest  in  land.  Every  re- 
straint upoq  alienation  is  inconsistent  with  the  nature  of  a 
fee  simple/ 

"Now  appropriately  insert  for  the  words  'fee  simple'  in 
W.  C.  Smith's  will  the  above  definition  and  we  would  have, 
'I  give  and  devise  all  my  estate,  real  and  personal,  to  my 
wife,  Martha  E.  Smith,  for  and  during  her  natural  life  to 
be  used  and  enjoyed  by  her  as  she  shall  think  proper  as 
fully  as  if  the  same  were  hers  in  perpetuity  and  with  un- 
limited power  of  alienation,  and  at  my  death  it  is  my 
will,'  etc 

"The  inserted  words  would  give  Martha  E.  Smith  un- 
limited power  of  alienation  or  disposition,  and  yet  the  in- 
serted words  are,  as  shown,  just  what  'fee  simple'  means. 
The  technical  word  should  be  given  a  technical  meaning. 

"In  Burwett's  Exor.  v.  Anderson,  3  Leigh  (30  Va.)  at 
pp.  355-6,  Judge  Tucker  said :  'Prom  the  earliest  time,  it 
has  been  among  the  received  doctrines  of  the  common  law, 
that  an  .absolute  and  unqualified  power  of  disposing  con- 
ferred by  will,  and  not  controlled  or  explained  by  any  other 
provision,  should  be  construed  as  a  gift  of  the  absolute 
property.  In  this  the  law  but  corresponds  with*the  dic- 
tates of  common  reason.  Every  man  of  ordinary  capacity 
would  understand  the  power  to  dispose  of  a  thine  as  he 
pleased  as  a  gift  of  the  thing  itself;  and  hence  every  on* 
who  uses  the  phrase  without  qualification,  is  understood 
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by  the  law  as  intending  a  gift  The  power  of  absolute  dis- 
position is,  indeed,  the  eminent  quality  of  absolute  prop- 
erty. He  who  has  the  absolute  property,  has  inseparably 
the  absolute  power  over  it;  and  he  to  whom  is  given  the 
absolute  power  over  an  estate,  acquires  thereby  the  abso- 
lute property;  unless  there  is  something  in  the  gift  which 
negatives  and  overthrows  this  otherwise  irresistible  im- 
plication/ 

"In  the  argument  of  Mr.  Conway  Robinson  of  the  case 
of  May  v.  Joynes,  20  Gratt.  (61  Va.),  at  page  703,  the 
principle  is  expressed  as  follows:  "When  a  life  estate  is 
created  in  terms,  and  to  this  is  added  a  power  of  ulterior 
disposition,  unconfined  as  to  mode  or  object,  no  case  has 
been  produced  suggesting  that  this  power  is  naked  power, 
and  requiring  to  be  executed  in  order  to  divest  the  grantor 
of  the  fee.  Such  power  united  to  such  an  interest,  is  not 
a  power  requiring  to  be  actually  executed,  but  the  two  to- 
gether are  descriptive  of  the  most  absolute  title  known  to 
the  law/  Citing  as  authority  PvUiam  v.  Byrd,  2  Strobh. 
Eq.  R.  134,  138. 

"In  Bowen  V.  Somen,  87  Va.,  at  page  440,  Judge  Lacy 
says  the  words,  'In  fact,  during  the  life  of  my  said  wife, 
I  wish  her  to  possess  and  enjoy  the  said  property,  as  if 
she  enjoyed  a  fee  simple  and  absolute  estate/  fully  ex- 
press a  gift  of  the  absolute  property. 

"Contrast  the  similarity  of  the  above  quoted  words  with 
the  words  used  by  W.  C.  Smith  and  now  under  considera- 
tion. 

"In  Missionary  Society  v.  Calvert,  32  Gratt.  (73  Va.), 
at  p.  363,  in  speaking  of  the  will  then  being  construed  by 
the  court,  Judge  Burks  said,  'the  language  imports  abso- 
lute dominion,  and  absolute  dominion  is  one  of  the  best  de- 
scriptions of  absolute  property/ 
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And  so  it  seems  under  the  will  of  Wm.  C.  Smith,  his  wife 
had  absolute  dominion,  since  she  had  power  to  use  the 
property  as  she  thought  proper  as  fully  as  if  it  were  hers 
in  fee  simple,  that  is,  as  if  it  were  hers  in  perpetuity  with 
unlimited  power  of  alienation. 

The  rule  which  controls  in  decisions  of  this  character 
is  thus  stated  by1  Judge  Harrison  in  Farish  V.  Wayman, 
91  Va.,  page  430.  Says  he:  'That  an  estate  for  life,  coupled 
with  the  absolute  power  of  alienation,  either  express  or 
implied,  comprehends  everything,  and  the  devisee  takes 
the  fee.' 

"He  also  says  this  principle  of  law  has  become  so  firmly 
fixed  that  'it  may  now  be  regarded  as  a  canon  of  prop- 
erty/ Reviewing  the  cases  on  this  subject  one  finds  this 
doctrine  firmly  established,  from  the  early  case  of  Sherner 
V.  Sherner,  1  Wash.  266,  down  to  Hwnsbrough  V.  Pre*. 
Church,  110  Va.  15,  one  of  the  latest  cases. 

"In  Robertson  V.  Hwrdy,  23  S.  E.  766  (2  Va.  Dec.  275), 
Judge  Riely  says:  "Absolute  dominion  imports  absolute 
ownership.  When  it  is  the  intention  of  the  testator  that 
the  first  taker  shall  have  an  unlimited  power  of  disposi- 
tion over  the  property  devised  or  bequeathed,  whether  such 
intention  be  expressed,  or  necessarily  implied,  a  limitation 
over  to  another  is  void/ 

"In  the  case  of  HcmaJber  v.  Duff,  101  Va.  675,  the  doc- 
trine of  May  V.  Joynes  is  reviewed  at  length  and  the  two 
articles  on  the  subject,  one  by  Judge  Burks  in  1  Virginia 
Law  Register,  at  page  219,  the  other  by  Prof.  Charles  A. 
Graves  in  3  Virginia  Law  Register,  at  page  65,  are  fully 
considered,  and  from  that  case  the  doctrine  may  be  thus 
stated :  Where  the  limitation  is  of  a  life  estate,  but  there 
is  given  full  power  of  disposition  over  the  fee,  which,  if 
conferred  without  limitation  or  restriction  as    to    time, 
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mode,  or  purpose  of  its  exercise,  such  full  power  of  dis- 
position would  serve  to  enlarge  the  life  estate  expressly 
given  into  a  fee  simple  by  implication. 

"In  the  instant  case  the  testator  gave  and  devised  all  his 
estate  to  his  wife  for  and  during  her  natural  life,  'to  be 
used  and  enjoyed  by  her  as  she  shall  think  proper  as  fully 
as  if  the  same  were  hers  in  fee  simple/  and  then  he  ex- 
pressly added  that  'no  interest  or  estate  shall  vest  in  any 
child  or  the  descendants  of  any,  until  the  death  of  his  wife/ 
Thus  he  denied  the  children  in  express  terms  any  interest 
or  estate  in  the  property  in  the  lifetime  of  his  wife,  and 
this  must  have  been  because  he  had  intended  his  wife 
should  have  absolute  dominion  and  control  during  her  life. 

"In  their  answer  the  defendants  set  up  the  plea  of  res 
adjvdicata,  and  in  proper  order  that  should  have  been 
treated  first.  Suffice  it  to  say,  the  case  of  Sydnor  v. 
Graves,  119  Md.  321,  was  in  favor  of  the  defendants  on 
grounds  which  did  not  preclude  this  suit. 

"The  conclusion  reached  is  that  under  the  will  of  W.  C. 
Smith  his  wife  had  an  absolute  estate  (fee  simple)  in  the 
entire  property,  and  she  having  by  her  will  disposed  of  her 
own  estate,  in  which  the  plaintiffs  had  no  interest,  they 
cannot  recover  in  this  suit. 

"The  bills  will  be  dismissed." 

Affirmed. 


SMITH  v.  WOODWARD  ET  ALS  and  STORY,  TRUSTEE,  v. 
WOODWARD. 

(Richmond,  January  W,  1918.) 

>  Trusts — Sale  by  Trustee — Powers — Notice — Caveat  Emptor. — The 
rule  of  caveat  emptor  applies  with  full  force  to  sales  made  under 
deeds  of  trust  to  secure  creditors.  The  deed  is  the  chart  by 
which  the  trustee  is  to  be  governed.  He  is  a  special  agent  with 
designated  powers,  and  a  purchaser  at  a  sale  made  by  him  takes 
upon  himself  the  risk  not  only  of  the  fairness  of  the  sale,  but  of 
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the  regularity  thereof,  and  of  his  compliance  with  all  the  sub- 
sequent requirements  of  the  instrument  under  which  he  acts. 
Such  purchaser  is  chargeable  with  notice  of  the  extent  and  limi- 
tation of  the  trustee's  powers.  He  is  bound  not  only  by  actual 
but  by  constructive  notice;  and  if  he  has  notice,  actual  or  con- 
structive, that  the  trustee  is  exceeding  his  authority  in  making 
the  sale,  or  is  not  complying  substantially  with  the  terms  of  the 
instrument  creating  the  power  of  sale,  he  does  not  occupy  the 
position  of  a  purchaser  without  notice. 

2.  Idem — Sale  by  Trustee — Compliance   With  Terms  of  Deed — TitU 

of  Purchaser. — A  court  of  equity  will  not  permit  a  grantor  in 
trust  to  be  deprived  of  his  property  by  an  unauthorized  act  of 
the  trustee,  and  will  set  aside  a  sale  and  conveyance  where  the 
trustee  has  exceeded  the  authority  conferred  upon  him,  or  sold 
the  grantor's  land  after  the  purposes  of  the  trust  have  been  ac- 
complished, and  especially  where  the  purchaser  has  notice,  actual 
or  constructive,  of  the  facts. 

3.  Idem — Irregular  Sale — Purchaser — Recovery  for  Improvements — 

Code,  sec.  2760. — Section  2760  of  the  Code  has  no  application  to 
one  who  is  not  a  bona  fide  purchaser.  A  person  with  notice, 
actual  or  constructive,  of  infirmity  in  his  title,  cannot  recover 
for  improvements. 

4.  Appeal  and  Error — Substantial  Justice. — Where  substantial  jus- 

tice has  been  reached  and  the  rights  of  all  parties  in  interest 
have  been  adequately  safeguarded  by  the  decree  appealed  from, 
this  court  will  not  be  astute  to  find  technical  objections  by  which 
such  decree  may  be  reversed. 

Appeal  from  Circuit  Court  of  Southampton  county. 

Affirmed. 

Buford  &  Peterson,  R.  R.  Hicks  and  E.  Frank  Story, 
for  the  appellants. 
J.  N.  Sebrell,  Jr.,  for  the  appellees. 

Burks,  J.: 

This  was  a  suit  to  set  aside  a  sale  of  real  estate  made  by 
a  trustee  under  a  deed  of  trust  to  secure  a  creditor.  The 
circuit  court  set  the  sale  aside,  and  from  its  decree  setting 
aside  the  sale  and  adjusting  the  rights  of  the  parties  con- 
sequent thereon  separate  appeals  were  taken  by  the  pur- 
chaser and  by  the  trustee. 

Benjamin  P.  Woodward  and  wife,  by  deed  bearing  date 
June  1,  1912,  conveyed  to  E.  Frank  Story,  trustee,  three 
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parcels  of  real  estate,  consisting  of  a  tract  of  land,  a  dwell- 
ing house  and  a  factory  lot,  in  trust  to  secure  to  Mrs.  Pat- 
tie  M.  Story  the  payment  of  a  bond  for  $7,000,  of  even  date 
with  the  deed.  The  deed  provided  that  "in  the  event  that 
default  shall  be  made  in  the  payment  of  the  above  de- 
scribed bond,  or  any  part  thereof,  principal  or  interest, 
when  the  same  shall  be  demanded,  then  the  trustee  on  be- 
ing thereto  requested  by  the  then  legal  holder  of  the  said 
bond,  shall  sell  the  property  hereby  conveyed  at  public 
auction  to  the  highest  bidder  for  cash."  The  deed  then 
proceeds  to  prescribe  the  terms  of  advertising  and  the  ap- 
plication of  the  purchase  money  to  the  payment  of  the  ex- 
penses of  sale  and  the  debt  secured,  and  directs  that  the 
residue,  if  any,  shall  be  paid  to  the  grantors.  The  deed 
also  requires  the  grantors  to  keep  the  dwelling  insured  for 
at  least  the  sum  of  $4,000.  The  deed  does  not  prescribe  . 
the  order  in  which  the  different  parcels  shall  be  sold,  if  a 
sale  should  become  necessary.  Subsequently,  two  other 
deeds  of  trust  were  executed  by  the  same  grantors,  on  the 
same  property,  to  the  same  trustee,  to  secure  creditors. 
One  bearing  date  January  27,  1915,  secures  to  F.  P.  Pope 
a  bond  for  $3,933.33,  bearing  even  date  with  the  deed,  pay- 
able on  demand,  and  the  other  bearing  date  February  5, 
1915,  secures  to  J.  Davis  Wobdward  a  bond  for  $2,542.81, 
,  bearing  even  date  with  the  deed,  and  payable  on  demand. 
B.  P.  Woodward  made  default  in  the  payment  of  prin- 
cipal and  interest  of  the  debt  secured  in  the  first  deed,  and 
the  creditor  secured  was  demanding  its  enforcement.  In, 
the  latter  part  of  December,  1914,  or  early  in  January, 
1915,  and  before  either  of  the  last  two  deeds  of  trust  had 
been  executed,  B.  P.  Woodward,  the  debtor,  upon  being  in- 
formed by  the  trustee  of  the  demand  for  a  sale  under  the 
first  deed,  requested  the  trustee  to  advertise  only  the  dwell- 
ing and  the  factory  lot,  and  not  the  farm.    The  trustee  did 
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not  assent  to  this  but  said  he  would  have  to  advertise  the 
whole.  The  trustee  did  not  at  that  time  advertise  the 
property  for  sale,  but  he  did  subsequently,  and  after  the 
date  of  the  last  deed  of  trust,  advertise  the  property  to  be 
sold  under  the  first  deed  of  trust,  and  stated  in  the  first 
advertisement  that  the  sale  was  to  be  made  at  the  request 
of  the  beneficiary  in  that  deed  and  of  B.  P.  Woodward,  the 
grantor  therein.  The  sale  was  advertised  to  take  place  at 
12  o'clock  on  March  20,  1915.  The  amount  of  Mrs.  Story's 
debt  was  then  about  $6,700.  At  that  time,  it  does  not  appear 
that  any  demand  had  been  made  for  any  part  of  the  debts 
secured  in  either  of  the  last  two  deeds  of  trust,  recently 
theretofore  executed,  or  that  the  debtor  was  in  any  default 
in  relation  thereto.  On  this  subject,  the  trustee  says:  "No 
default  in  interest  on  the  last  two,  if  I  remember.  Wait  a 
minute  I  ami'  not  sure  about  that.  I  don't  think  there  was 
any  default  in  the  interest  of  the  last  two,  because  they 
had  been  recently  given  for  the  purpose  of  closing  up  the 
indebtedness  that  was  then  past  due  by  Mr.  Woodward." 
Certainly  no  request  for  a  sale  under  either  of  those  deeds 
had  been  made  by  any  one,  and  the  trustee  testifies  that  he 
did  not  advertise  nor  pretend  to  sell  under  either  of  them. 
So  far  as  the  deeds  are  concerned,  the  sale  was  made  sole- 
ly under  the  power  conferred  by  the  first  deed  of  trust.  It 
is  true  that  the  trustee  also  claims  to  have  acted  upon  the 
request  of  the  grantor,  but  we  shall  see  later  on  that  what- 
ever authority,  if  any,  was  conferred  by  the  request  of  the 
grantor  in  the  preceding  December  or  January  was  with- 
drawn before  the  sale,  and  the  trustee  was  requested  not 
to  sell  any  more  land  than  was  necessary  to  pay  the  debt 
secured  by  the  deed  under  which  the  sale  was  being  made. 
The  creditors  secured  in  all  three  of  the  deeds  of  trust 
were  present  or  represented  on  the  day  of  the  sale.  The 
debtor  made  earnest  efforts  that  day  to  obviate  the  neces- 


Digitized  by 


Google 


Smith  v.  Woodward  and  Story  v.  Woodward.     356 

sity  for  the  sale,  and  negotiations  were  conducted  several 
hours  between  him  and  the  creditor  secured  in  the  first 
deed  looking  to  a  postponement  of  the  sale,  but  they  were 
ineffectual,  and  the  sale  which  was  to  have  taken  place  at 
twelve  o'clock  did  not  commence  until  sometime  between 
two  and  three  o'clock.  There  is  conflict  in  the  testimony 
as  to  what  took  place  before  the  sale  relating  to  what  was 
to  be  sold  and  as  to  several  other  matters.  The  trustee  was 
insisting  upon  a  sale  of  all  of  the  property  conveyed  and 
seems  to  have  been  under  the  impression  that  the  debtor 
assented  to  it,  provided  possession  of  the  farm  was  not 
given  until  January  1,  following,  and  that  the  debtor  be 
allowed  to  take  the  rents  for  that  yean  The  debtor,  how- 
ever, insists  that  this  arrangement  applied  only  to  the  sale 
of  the  farm,  and  that  he  insisted  that  no  more  land  should 
be  sold  than  was  sufficient  to  pay  the  debt  secured  in  the 
first  deed  under  which  the  sale  was  being  made.  In  this 
matter,  the  debtor  was  represented  by  Mr.  R.  Howard, 
president  of  the  Bank  of  Newsoms.  He  is  very  positive  in 
his  statements  as  to  what  transpired  about  the  sale.  He 
says  he  told  the  trustee  that  he  was  representing  the 
debtor,  and,  after  giving  other  conversations,  he  says,  in 
speaking  of  a  conversation  with  the  trustee,  "I  then  re- 
quested him  not  to  sell  any  more  than  enough  property  to 
satisfy  the  deed  of  trust  of  Mrs.  Pattie  Story,  as  the  other 
property  was  not  advertised,  and  he  told  me  under  the 
terms  of  the  deed  of  trust  he  would  have  to  sell  all."  Re- 
ferring again  to  the  same  subject,  the  witness  says:  "He 
then  told  me  that  he  would  have  to  sell  the  whole  of  it. 
There  was  no  question.  I  asked  him  not  to  sell  any  more 
than  would  satisfy  Mrs.  Story's  deed  of  trust — if  he  would 
satisfy  Mrs.  Story's  deed  of  trust  it  would  not  be  neces- 
sary to  sell  any  more.  He  said  under  the  terms  of  the 
deed  of  trust  he  would  have  to  sell  it  all.    I  told   him    I 
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thought  after  satisfying  the  deed  of  trust  he  could  not  sell 
any  more,  and  he  said  he  could  do  it,  and  would  have  to  do 
it."  The  trustee  does  not  deny  this,  but  says,  "so  far  as 
the  specific  request  that  I  sell  enough  property  only  to 
satisfy  the  trust  deed  I  do  not  recall.  I  do  not  believe  Mr. 
Howard  would  imake  a  statement  that  he  did  not  believe 
to  be  true,  but  if  such  a  request  was  made  of  me,  in  the 
language  read,  or  otherwise,  I  do  not  recall  it."  The 
statements  of  Mr.  Howard  are  fully  sustained  by  the  testi- 
mony of  the  debtor,  Woodward,  and  are  not  contradicted 
by  any  witness,  except  so  far  as  the  testimony  of  the  trus- 
tee may  be  regarded  as  a  contradiction.  There  can  be  lit- 
tle doubt,  upon  this  testimony,  that  the  request  was  made, 
and  it  is  conceded  that  it  was  not  granted.  It  is  also  con- 
ceded that,  at  the  request  of  the  debtor,  the  farm  was  the 
first  piece  of  property  offered,  and  that  it  brought  $8,800. 
The  debtor  testifies  that  he  requested  that  the  farm  should 
be  sold  first  because  he  was  satisfied  it  would  bring  suffi- 
cient to  pay  the  debt  secured  and  the  costs.  Mrs.  Story's 
debt  was  originally  $7,000,  and  bore  interest  from  June 
1,  1912,  so  that,  if  no  payments  had  been  made  thereon,  it 
amounted,  on  the  day  of  sale,  to  about  $8,178,  thus  leaving 
upwards  of  $600  to  cover  expenses.  As  a  matter  of  fact, 
however,  the  debt  amounted  to  only  about  $6,700,  so  that 
there  could  be  no  question  that  the  farm  brought  more 
than  enough  to  pay  the  debt.  The  debtor  states  that  he 
made  no  further  remonstrance  about  the  sale  of  additional 
property,  and  went  into  the  store  in  front  of  which  the 
property  was  being  sold,  and  does  not  know  in  what  order 
the  other  pieces  of  property  were  sold.  After  the  sale  of 
the  farm,  the  trustee  sold  the  dwelling  and  the  factory  lot, 
and  J.  Davis  Woodward  became  the  purchaser  of  each, 
and  afterwards  transferred  his  purchase  of  the  dwelling 
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to  J.  W.  Smith,  under  circumstances  hereinafter  to  be 
stated.  It  is  the  sale  of  this  piece  of  property  which  is  the 
chief  subject  of  contention  in  this  litigation. 

After  the  debtor  was  notified  by  the  trustee  that  Mrs. 
Story,  the  beneficiary  in  the  first  deed,  was  demanding-  a 
sale  to  pay  her  debt,  he  requested  the  trustee  to  advertise 
and  sell  the  dwelling  and  factory,  as  he  then  desired,  for 
reason  stated  by  him,  to  retain  the  farm.  This  was  a  re- 
quest for  a  sale  under  the  deed,  and  was  made  before  the 
second  and  third  deeds  were  executed.  The  record  does 
not  disclose  any  other  request  by  the  debtor  of  the  trustee 
for  the  sale  of  his  property.  The  advertisement  of  the 
property,  though  referred  to  in  the  deposition  of  B.  P. 
Woodward  as  filed  therewith,  does  not  appear  In  the  rec- 
ord, but  from  a  copy  thereof  in  the  petition  for  appeal  it 
appears  to  be  an  advertisement  of  a  trustee's  sale,  that  the 
property  was  to  be  sold  under  the  deed  of  trust  to  secure 
Mrs.  Story,  bearing  date  June  1,  1912,  and  that  the  sale 
undkr  thai, deed  was  to  be  made  at  the  request  of  both  the, 
debtor  and  the  creditor.  There  is  nothing  to  show  that  the 
trustee  was  to  pro  outside  of  his  duty  as  trustee  and  sell 
propertv  p.s  the  agent  of  the  debtor.  Indeed,  it  is  stated 
in  the  brief  of  counsel  for  the  trustee  that  "he  does  not 
claim  that  the  action  of  the  trustee  is  indefeasible  because 
appellee  requested  the  sale,  or  because  the  property  was 
advertised  for  sale  as  at  appellee's  request,"  but  bases  his 
contention  on  tha  consent  of  the  debtor  driven  on  the  day 
of  sale.  This  contention,  we  think,  has  already  been  suffi- 
ciently disposed  of. 

It  is  earnestly  contended  by  counsel  for  the  appellants 
that  B.  P.  Woodward,  the  debtor,  is  estopped  by  his  conduct 
from  objecting  to  the  sale,  and,  in  support  of  that  conten- 
tion, reliance  is  placed^upon  the  fact  that  the  sale  was  ad- 
vertised ?.s  ?.t  the  request  of  the  debtor,  that  such  request 
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had  in  fact  been  made,  that  he  held  the  trustee  out  as  his 
agent  to  sell,  that  he  was  present  at  the  sale  and  made  no 
announcement  of  his  revocation  of  his  authority,  and 
raised  no  objection  at  the  time  to  the  fairness  and  legality 
of  the  sale..  These  positions  have  probably  already  been 
sufficiently  answered  by  what  has  been  hereinbefore  stated, 
but  it  may  be  added  that  it  appears  that  the  consent  given 
was  for  a  sale  under  the  first  deed  for  the  purposes  of  that 
deed,  that  the  debtor  was  not  actually  present  when  the 
dwelling  was  sc  !,  but  was  in  the  store  house,  and  more 
particularly,  if  the  trustee  had  been  constituted  the  agent 
of  the  debtor  to  sell  his  land,  he  was  a  special  agent,  with 
limited  authority,  and  the  purchaser  dealt  with  him  at  his 
hazard.  Huffcut  on  Agency,  sec.  104.  Woodward  was  on 
the  ground  and  could  easily  have  been  consulted,  and,  if 
consulted,  it  would  have  been  ascertained  that  no  such 
agency  as  was  claimed  had  ever  been  created,  or,  if  cre- 
ated, it  had  been  revoked.  The  only  "request"  to  sell  ever 
made  by  the  debtor,  and  the  only  "agency"  created,  was 
for  the  sale  under  the  first  deed  of  trust,  and  when  suffi- 
cient property  had  been  sold  to  satisfy  this  debt,  the  "re- 
quest" was  granted,  and  the  "agency"  terminated.  At  the 
time  of  the  sale  there  had  been  no  default  under  the  second 
and  third  deeds,  and  the  creditors  secured  therein  had  no 
control  over,  or  right  to  interfere  with,  the  sale  being  made 
under  the  first  deed.  The  limit  of  authority  of  the  trustee 
under  the  first  deed  was  to  make  sale  of  the  property  con- 
veyed for  the  payment  of  the  debt  therein  secured,  but  he 
was  insisting  on  the  right  to  sell  the  whole  of  the  prop- 
erty conveyed,  although  it  was  much  more  than  sufficient 
to  pay  the  debt  secured  by  the  first  deed.  The  debtor  was 
heavily  involved,  and  it  seemed  manifest  if  the  property 
was  not  then  sold,  the  creditors  secured  in  the  second  and 
third  deeds  would  immediately  demand  sales  under  their 
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deeds,  and  the  trustee  seemed  to  have  thought  that  further 
advertisements  and  sales  under  those  deeds  would  involve 
the  debtor  in  useless  expense,  and  cause  unnecessary  delay 
and  hazard  to  the  creditors,  and  he  was  insisting  on  a  sale 
of  all  the  property  conveyed.  This  the  debtor  was  oppos- 
ing, but  the  trustee  proceeded  with  the  sale. 

The  trustee  and  the  purchaser  at  his  sale  of  the  dwell- 
ing now  insist  that  the  sale  was  made  by  the  trustee  with 
the  consent  and  approval  of  B.  P.*  Woodward,  the  debtor, 
and  their  chief  reliance  is  upon  the  testimony  of  the  trus- 
tee, whose  testimony  on  this  subject  is  as  follows : 

"I  do  not  remember  whether  it  was  suggested  by  me  or 
by  Mr.  B.  P.  Woodward  and  the  lien  creditors,  that  if  a 
sale  of  the  property  be  had,  and  Mr.  B.  P.  Woodward  re- 
main in  possession  of  the  property  until  the  following  Jan- 
uary 1st,  or  the  remainder  of  the  year  in  which  the  sale 
was  made.  Mr.  Howard  said  he  would  confer  with  Mr. 
Woodward  concerning  this,  and  I  remember  distinctly  that 
he  returned  and  told  me  that  that  would  be  satisfactory  to 
Mr.  Woodward.  I  did  not  proceed  to  sell  the  property  un- 
til this  information  was  giveji  me  by  Mr.  Howard.  I  then 
proceeded  with  the  sale  in  front  of  the  bank,  as  advertised, 
but  before  either  piece  of  the  property  was  offered  I  made 
the  statement  that  the  farm  would  be  sold  subject  to  de- 
livery on  the  first  day  of  January  following,  and  that  the 
rents,  issues  and  profits  thereof  would  belong  to  Mr.  B.  P. 
Woodward  during  the  present  year,  that  is  the  year  of  the 
sale,  and  the  sale  was  accordingly  had." 

The  trustee  is  the  only  witness  who  testifies  to  these 
facts,  and  it  is  by  no  means  clear  that  B.  P.  Woodward 
meant  by  this  concession  of  the  rents  to  authorize,  or  con- 
sent to,  a  sale  of  the  residue  of  his  property  after  such 
strenuous  efforts  to  prevent  it.  Even  with  the  reservation 
of  the  rents,  the  fairm  sold  for  more  than  enough  to  pay 
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the  debt  secured,  and  this  doubtless  corresponded  with  the 
preconceived  opinion  of  the  debtor.  Moreover,  the  witness 
states  "that  if  a  sale  of  the  property  be  had,  and  B.  P. 
Woodward  remain  in  possession  of  the  property  until  the 
following  January"  Ac.,  (italics  supplied) ;  thus  showing 
that  the  statements  referred  to  by  the  witness  were  re- 
stricted to  the  farm,  as  he  was  not  accorded  and  did  not 
have  the  possession  of  any  of  the  property  after  the  sale 
except  the  farm.  Furthermore,  it  is  not  unusual  for  credi- 
tors in  such  cases  to  make  concessions  of  that  kind  to  an 
insolvent  debtor  and  postpone  the  time  of  occupancy  by 
the  purchaser.  The  concession  in  this  case,  which  seems 
to  have  been  made  after  the  trustee  had  announced  his 
purpose  to  sell  all  of  the  property,  cannot  be  construed  into 
an  acquiescence  in,  or  consent  to,  such  declared  purpose  of 
the  trustee  in  the  face  of  the  positive  evidence  of  the  disin- 
'  terested  witness  Howard,  that  he  "then  requested  him  not 
to  sell  any  more  than  enough  property  to  satisfy  the  deed 
of  trust  of  Mrs.  Pattie  Story/'  and  of  B.  P.  Woodward,  the 
debtor,  who  testifies  that  "Mr.  Story  promised  that  the 
sale  would  stop  as  soon  as  the, deed  of  trust  was  satisfied." 
As  no  sale  could  then  be  forced  except  under  the  first  deed, 
and  as  the  debtor  was  making  strenuous  efforts  to  prevent 
a  sale  even  under  that,  it  is  not  reasonable  to  suppose  that 
his  whole  attitude  towards  the  subject  would  be  suddenly- 
changed  and  that  he  would  consent  to  a  sale  of  all  the  prop- 
erty conveyed,  (merely  to  save  rent  for  nine  months,  when 
it  was  wholly  unnecessary  for  the  payment  of  the  debt  for 
which  alone  his  property  could  be  then  sold.  We  do  not 
think  that  he  is  estopped,  either  by  his  words  or  conduct, 
from  objecting  to  the  sale.  In  our  view  of  the  evidence, 
the  sales  of  the  dwelling  and  of  the  factory  lot,  were  made 
after  the  trustee  had  sold  sufficient  property  to  discharge 
the  debt  secured  by  the  deed  under  which  he  was  acting, 
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and  without  the  approval  or  consent  of  B.  P.  Woodward 
the  grantor  in  said  deed.  We  must  consider,  therefore,  the 
effect  of  these  sales. 

.   The  rule  of  caveat  emptor  applies  with  full  force  to  sales 
made  under  deeds  of  trust  to  secure  creditors.    The  deed 
is  the  chart  by  which  the  trustee  is  to  be  governed.    He  is 
a  special  agent  with  designated  powers,  and  a  purchaser 
at  a  sale  made  by  him  takes  upon  himself  the  risk  not  only 
of  the  fairness  o^  the  sale,  but  of  the  regularity  thereof, 
and  of  his  compliance  with  all  the  substantial  requirements 
of  the  instrument  under  which  he  acts.    Such  purchaser  is 
chargeable  with  notice  of  the  extent  and  limitation  of  the 
trustee's  powers.     He  is  bound  not  only  by  actual  notice, 
but  by  constructive  notice  as  well,  which  is  the  same  in  ef- 
fect as  actual  notice.    If  he  has  notice,  actual  or  construc- 
tive, that  the  trustee  is  exceeding  his  authority  in  making 
the  sale,  or  is  not  complying  substantially  with  the  terms 
of  the  instrument  creating  the  power  of  sale,  he  does  not 
occupy  the  position  of  a  purchaser  without  notice.    Nor- 
man  V.  Hill,  2  Pat.  &  Heath  676 ;  Wissler  V.  Craig,  80  Va. 
22,  32;  Sutton  v.  Sutton,  7  Gratt.  (48  Va.)  223;  Wells  V. 
Estes  (Mo.),  55  S.  W.  255;  Shippen  V.  Whittier,  117  111. 
282,   7  N.  E.  642;  Kenny  v.  Jefferson  County  Bank  (Col.), 
54  Pac.  404 ;  Improvement  Co.  v.  Whitehead,  54  Pac.  1023. 
In  the  instant  case,  J.  Davis  Woodward,  the  purchaser  at 
the  trustee's  sale,  had  constructive  notice  of  the  contents 
of  the  deed  under  which  he  purchased,  and  of  the  amount 
of  Mrs.  Story's  debt,  and,  being  the  purchaser  of  the  farm, 
knew  that  the  farm  had  brought  ample  to  pay  that  debt. 
He  knew,  therefore,  that  the  deed  to  secure  Mrs.  Story's 
debt  had  served  its  purpose,  and  that  it  was  improper  for 
the  trustee  to  undertake  to  made  further  sales  under  that 
deed,  and  that  any  such  sales  would  at  the  least  be  irregu- 
lar. 
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The  courts  are  not  agreed  as  to  the  rights  at  law  of  a 
purchaser  at  an  irregular  sale  by  a  trustee  who  has  paid 
his  money  and  obtained  a  deed  from  the  trustee.  A  num- 
ber of  States,  including  Kentucky,  Tennessee  and  Texas, 
hold  that  the  sale  is  a  nullity.  Probably  a  majority,  in- 
cluding Alabama,  Illinois,  Missouri,  New  York,  North 
Carolina,  Virginia  and  West  Virginia,  hold  the  sale  valid 
at  law,  and  that  the  legal  title  which  is  vested  in  the  trus- 
tee may  be  conveyed  by  him  without  compliance  with  the 
conditions  named  in  the  deed.  The  basis  of  this  doctrine 
is  said  to  be  that  the  trustee  has  an  estate  coupled  with  an 
interest  and  not  a  mere  naked  power.  Sulphur  Mines  Co. 
v.  Thompson,  93  Va.  293 ;  Dry  den  V.  Stephens,  19  W.  Va. 
1.  For  a  collection  of  cases  in  other  States  see  28  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  785-6.  But  the  rule  is  otherwise 
in  equity.  In  that  tribunal,  the  title  of  such  a  purchaser 
will  not  be  upheld  unless  there  has  been  at  least  a  substan- 
tial compliance  with  the  terms  of  the  deed  conferring  the 
power  of  sale,  and  if  a  sale  is  made  after  the  debt  secured 
has  been  paid,  it  will  be  set  aside.  Wasserman  v.  Metzger, 
105  Va.  744;  Gibson  v.  Jones,  5  Leigh,  370. 

In  Stephens  v.  Clay,  17  Colo.  489,  31  Am.  St.  328,  it  is 
said: 

"Trust  deeds  given  as  security,  and  mortgages  contain- 
ing a  power  of  sale,  vest  the  legal  title  in  the  trustee.  The 
equity  of  redemption  or  equitable  title  remains  in  the  mort- 
gagor or  'trustor/  i.  e.,  the  owner.  The  legal  title  of  the 
trustee  is  supplemented  by  a  power  which  authorizes  him, 
upon  default  in  payment  of  the  mortgage  debt,  to  advertise 
and  sell  the  property;  the  right  to  exercise  this  power,  as 
we  shall  presently  see,  being  dependent  upon  his  possession 
of  such  legal  title.  The  object  of  the  power  of  sale  is  not 
to  enable  him  to  convey  the  legal  title  vested  in  himself, 
but  to  clothe  him  with  authority  to  sell  and  convey  the 
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equitable  title  remaining  in  the  trustor.  He  may  divest 
himself  of  the  legal  title  without  compliance  with  the  con- 
ditions of  the  trust.  But  a  sale  and  deed,  except  in  strict 
compliance  with  the  power  specified,  is  of  no  effect  what- 
ever, so  far  as  the  trustor'*  equitable  estate  is  concerned. 
If  the  trustee,  in  disobedience  of  the  trust  conditions,  by 
deed  transfer  the  legal  title,  his  grantee  takes  only  the 
trustee's  interest  He  steps  into  the  trustee's  shoes,  so  to 
speak,  and  holds  subject  to  all  reserved  rights  of  the  trus- 
tor. Neither  courts  of  law  nor  courts  of  equity  regard  the 
trustee's  deed  as  absolutely  void.  Both  recognize  the  fact 
that  it  conveys  the  legal  title.  The  difference  is,  that  the 
grantee's  title  or  ownership  cannot  be  challenged  at  law, 
while  equity  treats  him  as  a  successor  to  the  trust  and  pro- 
tects the  trustor's  estate.  Equity  does  not  vacate  the  trus- 
tee's deed  and  regard  the  title  as  remaining  in  him." 

In  a  monographic  note  by  Judge  Freeman  to  Tyler  v. 
Herring,  19  Am.  St.,  at  pp.  274,  278,  it  is  said : 

"If  a  trust  has  been  created  merely  for  the  purpose  of 
securing  the  payment  of  a  debt,  and  the  power  of  sale  is 
to  be  exercised  in  default  of  such  payment,  the  weight  of 
authority  favors  the  rule  that  the  continued  existence  of 
the  debt  is  essential  to  the  continuation  of  the  power  of 
sale,  and  that  a  sale  is  void  if  made  after  the  debt  has  been 
paid :  Penny  v.  Cook,  19  Iowa,  538 ;  M His  v.  Traylor,  30 
Tex.  7 ;  Murdoch  v.  Johnson,  7  Cold.  605 ;  or  after  a  tender 
of  payment  has  been  made :  Welch  v.  Greenalage,  2  Heisk, 
209.  It  is  impossible  for  an  intending  purchaser  to  know 
with  certainty  whether  or  not  a  debt,  to  secure  the  payment 
of  which  a  trust  deed  has  been  given,  is  fully  paid.  The 
application  of  this  rule  is  attended  with  occasional  hard- 
ships, but  it  is  difficult  to  deny  that  the  rule  itself  follows 
as  an  inevitable  result  of  the  other  rule,  that  when  the  pur- 
poses of  a  trust  have  been  fully  accomplished  the  estate 
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of  the  trustee  ceases.  The  rule  is  also,  in  many  instances, 
the  logical  and  necessary  result  of  another  rule,  to  the  ef- 
fect that  a  power  to  sell  upon  default  in  the  payment  of  a 
debt  or  other  obligation  makes  such  default  a  condition 
precedent  to  the  existence  of  the  power,  and  that  the  power 
,  can  never  precede  the  existence  of  such  condition.  Never- 
theless, there  are  cases  maintaining  that  a  purchaser  in 
good  faith  cannot  be  deprived  of  his  purchase  by  showing 
that  an  accounting  between  the  trustee  and  the  debtor 
would  result  in  the  establishment  of  the  fact  that  the  debt 
had  been  fully  paid :  Thompson  v.  McKay,  41  Cal.  221.* 
"Whoever  acquires  title  from  a  trustee  when  the  instru- 
ment creating  the  trust  shows  the  purpose  for  which  the 
trustee  holds  title,  and  the  terms  and  conditions  upon 
which  he  is  authorized  to  sell  and  convey,  must  take  notice 
of  such  terms  and  conditions,  and  can  never  maintain  a 
claim  of  title,  the  maintenance  of  which  is  based  upon  his 
ignorance  thereof.  In  other  words,  he  is  not  an  Innocent 
purchaser,  and  his  title  must  fail  if  it  is  shown  that  the 
contingency  upon  which  the  trustee  was  entitled  to  sell 
and  convey  has  never  occurred:  Hill  v.  Den,  54  Cal.  21; 
Huse  V.  Den,  85  Cal.  399. 

"The  creator  of  a  trust,  the  trustee  of  which  is  to  have 
a  power  of  sale,  may  impose  any  restraint  upon  such  power 
which  he  may  consider  proper,  and  unless  it  is  in  contra- 
vention of  law,  its  observance  is  essential  to  the  valid  ex- 
ecution of  the  power.  The  restraint  may  be  in  regard 
either  to  the  cause  of  sale  or  the  proceedings  to  be  pur- 
sued when  a  cause  of  sale  exists.  The  power  to  sell  may  be 
in  abeyance  until  the  happening  of  some  contingency,  upon 
which,  and  not  before,  the  grantor  of  the  trust  has  de- 
clared it  may  or  shall  be  exercised.  In  the  absence  of  the 
contingency,  there  is  no  existing  power  of  sale.  Thus  a 
trustee  may  be  given  power  to  sell,  subject  to  the  approval 
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of  the  person  who  created  the  trust,  or  with  the  assent  of 
the  beneficiary,  or  of  the  tenant  for  life,  or  of  some  other 
person.  If  so,  the  power  is  not  in  being  in  the  absence  of 
such  approval  or  assent,  and  any  conveyance  which  the 
trustee  may  make  \is  unwarranted :  Sprague  V.  Edwards, 
48  Cal.  239;  Mortlock  v.  Buller,  10  Ves.  308;  Bateman  v. 
Davis,  3  Madd.  98;  Wright  v.  Wake  ford,  17  Ves.  454; 
Ricketfs  Trust,  1  Johns.  &  H.  70." 

It  is  true  that  the  trustee  had  the  power  to  make  a  deed 
to  the  purchaser  in  the  instant  case,  in  the  sense  that  he 
was  invested  with  the  legal  title  and  could  convey  that  le- 
gal title  to  another,  and  the  grantee  would  be  the  owner  at 
law,  but  it  is  not  true  that  the  grantee  would  thereby  ac- 
quire the  beneficial  ownership  of  the  land  as  between  him 
and  the  grantor  in  the  trust  deed. 

As  said  by  Moncure,  J.,  in  Michie  v.  Jeffries,  21  Gratt. 
(62  Va.)  334:  "It  is  the  duty  of  the  trustee  not  to  sell 
more  of  the  trust  subject  than  the  purposes  of  the  trust 
require,  even  though  the  deed  direct  him,  in  case  of  de- 
fault, to  sell  the  trust  subject  without  saying,  'or  so  much 
thereof  as  may  be  necessary  to  satisfy  the  purposes  of  the 
trust.*  That  is  always  implied,  unless  a  contrary  intention 
plainly  appears."  See  also  Cleaver  v.  Matthews,  83  Va. 
801.  To  the  same  effect,  see  Waldo  v.  Williams,  3  HI.  470. 
In  Grover  v.  Fox,  36  Mich.  461,  it  is.  said:  "When 
enough  had  been  sold  to  satisfy  the  mortgage  deed  and  all 
costs  and  expenses,  the  power  was  exhausted  and  the  hold- 
ers of  the  mortgage  were  without  authority  to  make  sale 
of  more  parcels." 

In  Baker  v.  Halligan,  75  Mo.  435,  it  is  said:  "When 
enough  has  been  realized  from  the  sale  of  a  portion  of  the 
property  conveyed  by  a  deed  of  trust  to  pay  the  debt,  the 
trustee's  power  is  at  an  end  and  any  further  sale  is  a  null- 
ity." 
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•  In  GtwoW  v.  Cocbrell,  79  111.  84,  cited  by  the  appellant, 
it  is  said:  "A  purchaser  under  a  trust  deed  containing  a 
power  of  sale  is  chargeable  with  notice  of  defects  and 
irregularities  attending  the  sale,  and  their  effect  cannot 
be  evaded  by  him.  Carswell  was,  therefore,  bound  to  know 
whether  proper  notice  was  given  by  the  trustee  of  the  sale, 
and  whether  the  sale  was  made  at  a  time  and  in  the  man- 
ner required  by  the  power  contained  in  the  deed  of  trust, 
but  as  to  remote  and  subsequent  purchasers,  the  rule  is 
different.    Hamilton  v.  Lvbukes,  51  111.  415." 

In  the  instant  case,  J.  W.  Smith  was  not  a  remote  or  sub- 
sequent purchaser,  as  we  shall  presently  see. 

In  Preston  v.  Johnson,  105  Va.  238,  it  is  held  that  "if  a 
trust  deed  requires  the  trustee  to  advertise  the  time, 
terms  and  place  of  sale  before  making  sale,  and  he  adver- 
tises the  time  and  place  of  sale,  but  says  nothing  as  to  the 
terms,  the  sale  made  by  him  will  be  set  aside  as  invalid  at 
the  instance  of  the  grantor,  or  a  prior  grantee  from  him, 
who  was  ignorant  of  the  time  and  place  of  sale.  It  is  the 
duty  of  a  trustee,  in  executing  the  trust,  to  conform  sub- 
stantially in  all  material  particulars  to  the  stipulations  of 
the  deed  under  which  he  acts." 

It  is  apparent,  therefore,  that  a  court  of  equity  will  not 
permit  a  grantor  in  trust  to  be  deprived  of  his  property  by 
an  unauthorized,  act  of  the  trustee,  and  will  set  aside  a  sale 
and  conveyance  where  the  trustee  has  exceeded  the  au- 
thority conferred  upon  him,  or  sold  the  grantor's  land  after 
the  purposes  of  the  trust  have  been  accomplished,  and  es- 
pecially where  the  purchaser  has  notice,  actual  or  construc- 
tive, of  the  facts. 

Counsel  for  the  appellant,  Smith,  also  take  the  position 
that  the  equities  of  Smith,  the  purchaser,  are  at  least  equal 
to  those  of  the  grantor,  Woodward,  and,  as  Smith  has  paid 
his  money  and  obtained  a  deed,  they  invoke  the   maxim 
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that  where  the  equities  are  equal  the  law  will  prevail.  But 
the  equities  are  by  no  means  equal.  Woodward  holds  by 
far  the  better  position  of  the  two.  He  had  no  control  over 
the  sale  by  the  trustee,  and  did  all  in  his  power  to  prevent 
it,  whereas  the  trustee  had  no  authority,  in  equity,  to  make 
the  sale,  and  Smith  was  chargeable  with  notice  thereof, 
and  to  this  extent  participated  in  the  act.  He  was  charge- 
able with  notice  of  the  amount  of  Mrs.  Story's  debt,  and 
had  actual  knowledge  of  the  fact  that  the  farm  had  al- 
ready been  sold  for  more  than  sufficient  to  satisfy  it  and 
the  cost.  He  was  not  a  bona  fide  purchaser,  because  he 
had  notice. 

In  view  of  the  fact  that  the  farm  had  already  sold  for 
amply  sufficient  to  pay  off  the  whole  of  the  debt  secured  by 
the  deed  under  which  the  trustee  was  acting,  we  confess 
we  are  unable  to  appreciate  the  force  of  the  argument  of 
counsel  for  the  trustee,  that  the  latter  had  the  right  to  con- 
tinue to  sell  other  property,  because  "here  it  is  submitted 
we  have  an  agreement  arising  by  act  in  pais,  whereby, 
upon  the  grantor's  default,  the  trustee  is  expressly  re- 
quired — not  merely  authorized  in  his  discretion — but  re- 
quired to  make  sale  of  the  'property  *  *  *  at  public  auction 
to  the  highest  bidder  for  cash/  It  does  not  merely  vest  in 
the  trustee  the  title  to  the  property,  in  order  to  secure  the 
,  payment  of  the  debt  mentioned  in  the  deed— does  not  mere- 
ly create  a  lien  to  secure  the  payment  of  the  debt,  but  ex- 
pressly provides  that  the  trustee  upon  the  request  of  the 
creditor,  shall  sell  the  property  conveyed,  and  distribute 
the  money  in  a  specific  manner." 

J.  Davis  Woodward  was  not  an  innocent  purchaser.  He 
had  full  notice  of  the  fact  that  the  farm  had  sold  for 
enough  to  pay  the  debt  secured,  that  the  deed  had  accom- 
plished its  purpose,  and  that  it  was  improper  for  the  trus- 
tee to  proceed  to  sell  the  dwelling  and  factory  lot.    Nor  do 
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we  think  that  J.  W.  Smith,  the  appellant,  stands  on  any 
higher  ground.  He  was  present  at  the  sale  and  bid  as  high 
as  $3,600  on  the  dwelling  which  was  cried  out  to  J.  Davis 
Woodward  at  $3,650,  and  also  had  notice  of  the  same  facts 
1  with  which  it  is  stated  above  that  J.  Davis  Woodward  was 

chargeable.  Nor  was  he  a  remote  purchaser.  He  took  his 
deed  directly  from  the  trustee.  He  gave  J.  Davis  Wood- 
ward $100  for  his  bargain,  and  the  property  was  "turned 
over  to  Dr.  Smith,"  or  as  Woodward  states  it,  "I  turned 
the  property  over  to  Dr.  Smith  simply  to  get  rid  of  any 
more  trouble  concerning  the  matter."  Smith  paid  Wood- 
ward $100,  and  then  settled  with  the  trustee  for  the  $3,550 
of  purchase  money  which  Woodward  had  agreed  to  pay  the 
trustee  for  the  property.  This  took  place  on  the  day  of 
sale  by  the  trustee.  Smith  himself  admits  that  he  just  took 
Woodward's  bid  and  paid  him  $100  for  it.  Under  these 
circumstances,  he  cannot  stand  on  any  higher  footing  than 
if  the  property  had  been  cried  out  to  him  at  the  trustee's 
sale.  We  are  of  opinion  that  the  circuit  court  committed 
no  error  in  setting  aside  the  deed  to  the  appellant,  J.  W. 
Smith. 

The  appellant,  J.  W.  Smith,  claims  for  improvements 
placed  on  the  dwelling  after  he  became  the  purchaser 
thereof.  The  circuit  court  refused  to  make  any  allowance 
therefor,  and  in  this  we  think  there  was  no  error.  The 
statute  allowing  recovery  for  improvements  restricts  it  to 
one  "holding  the  premises  under  a  title  believed  by  him 
*  *  *  to  be  good."  Code,  sec.  2760.  This  court  has  held 
that  this  section  has  no  application  to  one  who  is  not  a 
bona  fide  purchaser,  and  that  a  person  with  notice,  actual 
'  or  constructive,  of  infirmity  in  his  title  cannot  recover  for 
improvements.  Bwrton  v.  Mill,  78  Va.  468;  Effinger  v. 
Hall  81  Va.  94 ;  Fvlkerson  v.  Taylor,  102  Va.  314 ;  Nixdorf 
v.  Blunt,  111  Va.  127 ;  McDonald  v.  Rothgeb,  112  Va.  749. 
Means  of  knowledge,  coupled  with  the  duty  of  using  them, 
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are  in  equity  equivalent  to  knowledge  itself.  Cardover  v. 
Hall,  17  Wall.  1.  It  is  useless  to  repeat  here  what  has  al- 
ready been  said  about  appellant's  knowledge  or  means  of 
knowledge.  It  must  suffice  to  say  that  he  had  notice,  or 
was  chargeable  with  notice,  of  such  defects  in  the  title  he 
was  obtaining  from  the  trustee  as  bars  him  from  recovery 
for  improvements. 

Much  has  been  said  in  the  argument  about  the  negligent 
failure  of  B.  P.  Woodward,  the  debtor,  to  give  notice  at  an 
earlier  date  of  his  objection  to  the  sale,  and  of  his  standing 
by  and  seeing  the  purchaser  put  valuable  improvements  on 
the  place  without  .making  known  his  objections.  The 
debtor  lived  in  the  city  of  Norfolk,  seventy-five  miles  from 
the  property,  and  the  record  fails  to  disclose  that  he  saw 
the  property  or  knew  that  any  improvements  were  being 
made  thereon,  from  the  day  of  sale  until  just  before  this 
suit  was  brought.  It  is  not  shown  how  much  of  the  im- 
provement was  made  before,  and  how  much  after,  this  suit 
was  brought,  and  it  is  not  clear  that  the  alleged  improve- 
ments, consisting  chiefly  of  painting  and  plastering  were 
necessary,  or  that  the  value  of  the  premises  was  actually 
increased  thereby.  See  Code,  sec.  2763.  However  this 
may  be,  this  suit  to  set  aside  the  sale  was  brought  within 
about  forty  days  after  the  date  of  the  sale,  and  thirty  days 
after  the  appellant  obtained  his  deed.  The  complainant 
was  not  negligent  in  bringing  his  suit.  Walker  v.  Bauch- 
ler  27  Gratt.  (68  Va.)  511 ;  Wasserman  v.  Metzger,  supra. 

It  is  urgently  insisted  that  the  decree  of  the  circuit  court 
should  be  reversed  because  the  proper  parties  were  not  be- 
for  the  court,  and  the  court  could  not  properly  adjust  the 
rights  of  the  parties,  if  the  sale  were  set  aside,  unless  all 
parties  were  before  it.  The  only  person  not  before  the 
court  at  the  time  the  decree  was  entered,  and  whose  ab- 
sence is  complained  of,  was  Mrs.  Pattie  Story,  the  creditor 


Digitized  by 


Google 


870  15  Vibginia  Appeals. 

secured  in  the  first  deed.  While  it  is  true  that  a  part  of 
Mrs.  Story's  debt  was  originally  paid  from  the  proceeds 
of,  the  dwelling  purchased  by  Smith,  yet  before  the  de- 
cree complained  of  was  entered,  the  terms  of  sale  of  the 
farm  and  factory  had  been  complied  with,  and  the  court, 
with  ample  funds  in  hand,  by  the  decree  complained  of, 
readjusted  the  rights  of  the  parties  so  as  to  indemnify  the 
other  funds  from  the  proceeds  of  the  sale  of  the  farm  and 
thereby  in  effect  to  discharge  the  full  amount  of  Mrs. 
Story's  debt  from  the  proceeds  of  the  farm,  and  leave  the 
residue  of  the  proceeds  of  the  farm  and  the  whole  of  the 
proceeds  of  the  dwelling  and  peanut  factory  to  the  credi- 
tors secured  by  the  second  and  third  deeds  of  trust.  This 
was  a  proper  method  of  procedure,  and  as  Mrs.  Story's 
debt  was  thus  wholly  discharged  from  the  proceeds  of  the 
farm,  she  was  neither  a  necessary  nor  proper  party.  The 
decree  then  cancelled  the  credits  on  the  bonds  of  B.  P. 
Woodward  to  F.  P.  Pope  and  J.  Davis  Woodward,  respec- 
tively, and  directed  that  said  bonds  be  returned  with  cred- 
its cancelled,  and  also  directed  the  trustee  to  refund  to  J. 
W.  Smith  the  $3,650  collected  of  him.  The  effect  of  this 
was  to  reinstate  the  second  and  third  deeds  of  trust.  It 
would  have  been  (more  regular  to  have  substituted  Smith 
to  the  lien  of  the  second  and  third  deeds  of  trust  as  a 
security  for  his  debt,  but  it  was  admitted  at  the  bar  that 
the  trustee  is  amply  solvent,  and  as  he  can  indemnify  him- 
self from  the  proceeds  of  sales  under  the  second  and  third 
deeds  of  trust,  it  would  seem  that  substantial  justice  has 
been  reached,  without  prejudice  to  the  rights  of  any  of  the 
parties.  Where  substantial  justice  has  been  reached  and 
the  rights  of  all  parties  in  interest  have  been  adequately 
safeguarded  by  the  decree  appealed  from,  this  court  will 
not  be  astute  to  find  technical  objections  by  which  such 
decree  may  be  reversed. 

Affirmed. 
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TAYLOR  v.  COMMONWEALTH. 
(Richmond,  January  24,  1918.) 

1.  Criminal  Law — Change  of  Venue — Jury. — The  trial  court  must 

be  allowed  a  wide  discretion  in  deciding  motions  for  change  of 
venue,  or  for  a  jury  from  another  county;  and  where  the  motion 
is  based  on  the  ground  that  an  impartial  jury  cannot  be  ob- 
tained in  the  county,  the  fact  that  an  impartial  jury  has  sub- 
sequently been  secured  therein  is  conclusive  proof  that  the  motion 
was  without  foundation. 

2.  Idem — Evidence — Appeal  and  Error. — The  statements  of  a  child 

in  the  presence  of  her  father,  the  accused,  as  to  an  assault  by 
the  father  upon  her  mother,  to  which  no  objection  was  made  on 
their  introduction,  must  upon  writ  of  error  be  regarded  as  a 
part  of  the  evidence  before  the  jury. 

3.  Idem — Evidence — Improper  Admission — Direction  to  Disregard. — 

Where  improper  evidence  has  been  admitted,  in  either  a  civil  or 
a  criminal  case,  the  error  is  rendered  harmless  by  the  subsequent 
auction  of  tho  trial  court  in  striking  out  the  evidence  and  specific- 
ally instructing  the  jury  to  disregard  it,  unless  from  the  circum- 
stances of  the  particular  case  there  be  reason  to  apprehend  that 
such  improper  evidence  has  prejudiced  the  minds  of  the  jury, 
in  which  latter  event  the  eiror  is  reversible. 

Error  to  Circuit  Court  of  Fairfax  county. 

Affirmed. 

Fredric  R.  Whippier,  for  the  plaintiff  in  error. 

Attorney-General  Jno.  Garland  Pollard,  Assistant  At- 
torney-General J.  D.  Hcvnk,  Jr.,  Leon  M.  Bazile,  for  the 
Commonwealth. 

Kelly,  J. : 

James  L.  Taylor  was  indicted  in  Fairfax  county  for  a 
felonious  assault  upon  his  wife,  the  charge  being  that  he 
"did  make  an  assault,  and  unlawfully,  (maliciously  and 
feloniously  did  cause  to  said  Blanch  C.  Taylor  great  bodily 
injury  by  beating,  striking  and  bruising  the  said  Blanch 
C.  Taylor  with  his  fists  and  by  kneeling  upon  her  body 
with  his  knees,  and  throwing  down  the  body  of  her  the  said 
Blanch  C.  Taylor  with  great  force  and  violence,  whereby 
her  body,  head  and  face  was  greatly  injured,  with  intent 
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to  maim,  disfigure,  disable  and  kill  her  the  said  Blanch  C. 
Taylor,  against  the  peace  and  dignity  of  the  Common- 
wealth." 

The  trial  resulted  in  a  verdict  of  guilty,  fixing  the  pun- 
ishment of  the  accused  at  two  years  in  the  penitentiary, 
upon  which  the  court  sentenced  him  accordingly. 

The  accused  made  preliminary  motions  for  (1)  a  jury 
from  another  county,   (2)  a  jury  from  a  remote  part  of 
Fairfax  county,  (3)  a  change  of  venue,  all  of  which  were 
overruled,  and  the  accused  excepted.    The  alleged  grounds 
for  the  motions  were,  that  the  charge  against  the  accused 
had  been  widely  discussed  in  the  county,  that  threats  of 
violence  had  been  made  against  him,  and  that  he  would 
not  be  able  to  obtain  a  fair  and  impartial  trial  unless  some 
one  of  the  motions  should  be  granted.    With  these  motions 
were  filed  the  ex  parte  affidavits  of  six  residents  of  Fairfax 
county  and  one  resident  of  Alexandria  county,  all  of  which, 
while  rather  brief  and  general  in  their  statement  of  facts, 
may  be  said  to  have  tended  strongly  to  prove  the  existence 
of  such  a  state  of  local  prejudice  as  would  have  prevented 
the  accused  from  obtaining  a  fair  and  impartial  trial.  On 
the  other  hand,  however,  the  clerk,  the   sheriff   and   the 
deputy  sheriff  of  the  county,  who  were  examined  as  wit- 
nesses, testified  ore  tenus  to  the  contrary,  the  clerk  stat- 
ing, among  other  things,  that  "hundreds  of  jurors  could 
be  obtained  (in  that  county)  who  had  never  heard  of  the 
case."     That  these  witnesses  were  correct,  and  that  the 
court  properly  weighed  their  testimony,  satisfactorily  ap- 
pears from  the  sequel.    From  the  first  venire  facias  of  six- 
teen, six  jurors  were  found  free  from  exception,  and  there- 
upon the  court  ordered  "that  an  additional  writ  of  venire 
facias  be  now  issued  by  the  clerk  directed  to  the  sheriff 
commanding  him  to  summon  from  the    by-standers    ten 
(10)  persons  of  this  county  in  addition  to  those  heretofore 
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summoned,  residing  remote  from  the  place  where  the 
felony  of  which  the  prisoner  stands  accused  is  charged  to 
have  been  committed  and  who  do  not  live  within  three 
(miles  of  said  place  and  qualified  in  other  respects/'  etc. 
This  order  was  complied  with,  and  every  one  of  the  ten 
men  thus  summoned  being  examined  upon  their  voir  dire, 
were  found  to  be  competent  and  qualified  jurors.  There 
was  not  an  exception  taken  to  either  of  the  sixteen  jurors 
composing  the  panel  from  which  the  twelve  who  tried  the 
case  were  selected. 

This  court  has  repeatedly  held,  and  it  is  the  established 
rule  in  Virginia,  that  the  trial  court  must  be  allowed  a 
wide  discretion  in  deciding  motions  for  change  of  venue 
or  for  a  jury  from  another  county;  and  moreover,  that 
-where  the  motion  is  based  on  the  ground  that  an  impartial 
jury  cannot  be  obtained  in  the  county,  the  fact  that  an  im- 
partial jury  has  subsequently  been  secured  therein  is  con- 
clusive proof  that  the  motion  was  without  foundation. 
WomUey's  Case,  10  Gratt.  (51  Va.)  658,  672-3;  CaJioon's 
Case,  21  Gratt.  (62  Va.)  822;  Bowles  Case,  103  Va.  816; 
Richards9  Case,  107  Va.  881,  1  Va.  App.  750;  Looney's 
Case,  115  Va.  924,  8  Va.  App.  210. 

Before  taking  up  the  next  assignment  to  be  discussed,  it 
'will  be  quite  necessary  to  state  somewhat  fully  the  material 
facts  relating  to  the  assault,  as  disclosed  by  the  evidence 
for  the  Commonwealth.  The  efficacy  of  the  most  material 
assignment  in  the  case  depends  upon  these  facts. 

There  was  some  conflict  in  the  evidence,  but  this  was 
due  mainly,  if  not  indeed  solely,  to  denials  by  the  defen- 
dant himself,  who  was  the  only  witness  introduced  in  his 
behalf  and  whose  character  for  truth  and  vera'citv  was 
successfully  and  overwhelmingly  impeached.  Viewing  the 
evidence  from  the  standpoint  of  the  Commonwealth,  as  we 
must  do  upon  an  appellate  review  of  the  case,  the  follow- 
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ing  facts  appear:  About  six  o'clock  in  the  evening  of 
March  18,  1916,  while  the  accused  and  his  wife  and  their 
two  small  children  (a  boy  aged  9  and  a  girl  aged  6)  were 
alone  in  an  upstairs  room  of  their  home,  the  accused  struck 
and  beat  his  wife  in  a  manner  which  left  her  prostrate  and 
in  a  seriously  bruised  and  pitiable  condition.  While  this 
beating  was  going  on,  a  colored  man  named  Kenner  ar- 
rived at  the  house  to  deliver  some  family  groceries.  As 
this  man  approached,  the  little  boy  ran  out  of  the  house 
crying,  turned  immediately  and  ran  back  inside  and  ex- 
claimed, "Don't  Father!  Don't  Father!"  coming  right  out 
again,  saying  "Father  is  beating  mother."  Kenner  did  not 
enter  the  house  and  did  not  see  the  attack,  but  "heard  a 
scuffling  noise"  in  the  house  just  before  the  boy  came  out 
the  second  time.  The  children  then  ran  to  the  near-by 
homes  of  two  of  Mrs.  Taylor's  brothers,  and  the  latter 
shortly  afterwards  arrived  at  the  Taylor  residence.  They 
found  the  accused  downstairs,  perceptibly  under  the  in- 
fluence  of  whiskey,  and  Mrs.  Taylor  upstairs  on  the  bed, 
vomiting  and  suffering  greatly  from  bodily  injuries. 
Whether  the  vomiting  was  the  result  of  these  injuries  or 
of  poison  which  she  had  taken  with  suicidal  intent  just 
after  the  attack  upon  her,  or  from  an  antidote  for  the 
poison,  does  not  appear  and  is  left  to  conjecture,  but  her 
injuries  were  grievous  and  painful,  and  such  as  would 
naturally  flow  from  a  violent  assault  of  the  kind  described 
in  the  indictment.  Her  brother  testified,  without  objection, 
as  follows:  "Q.  What  did  you  see  on  your  arrival?  A. 
I  found  my  sister  lying  on  the  bed  vomiting.  Q.  What  else 
did  you  see?  A.  I  saw  that  she  had  been  beaten,  for  one 
thing.  Q:  Where  was  it  that  she  had  been  beaten?  A.  She 
had  big  bruises  on  her  arm  and  one  on  the  side  of  her 
head."  Subsequent  closer  examination  by  her  sister  and 
others  showed  that  she  was  "covered  with  bruises,"  no* 
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tably  severe  on  her  stomach,  back  and  arms.  The  witness 
Caslow,  a  near  neighbor  of  the  Taylors,  testified,  without 
objection,  as  follows:  "Q.  Did  you  go  to  the  Taylor  house 
that  evening?  A.  Yes,  sir.  Q-  Do  you  recall  what  time  you 
got  there?  A.  I  should  say  about  6:30.  Q.  What  did  you 
do  when  you  got  there?  A.  I  went  in  the  dining  room  and 
mother  went  upstairs,  and  when  I  got  in  the  dining  room 
Lewis  Taylor  and  Jim  Heath  were  coming  down  stairs  and 
were  going  out  in  the  yard  to  fight,  and  when  Taylor  got 
down  in  the  dining  room  he  did  not  go  out,  and  Mr.  Heath 
stood  there  for  a  couple  of  minutes  and  invited  him  out  in 
the  yard.  Taylor  did  not  say  anything,  so  Heath  went  out 
and  went  on  up  home,  and  I  sat  in  there  and  talked  with 
Mr.  Taylor,  and  Mr.  Taylor  said  to  me,  'There  is  going  to 
be  hell  over  this  thing;  her  brothers  have  taken  it  up/ 
But  he  said  to  me,  'I  am  fixed  for  it/  and  he  took  a  double- 
barreled  shot-gun  and  shoved  two  shells  in  it  and  set  it 
back  up  in  the  corner.  Then  he  sat  down  in  the  chair,  and 
the  two  children  came  and  got  on  his  lap  and  the  little  girl 
says,  Tapa  what  did  you  want  to  hit  mamma  like  that  for?' 
and  he  says,  'She  pulled  my  hair,  and  she  says,  'Yes,  and 
you  beat  her  too/  and  he  says,  'Yes  I  did,  I  slapped  her  face 
good  for  her/  Q.  Was  there  anything  said  about  clothes? 
A.  Yes,  the  little  girl  says,  'You  tore  mamma's  clothes  off/ 
He  says,  'No  I  did  not/  and  the  little  girl  said,  'Yes  you  did, 
I  saw  you/  "  The  undertaker,  who  prepared  Mrs.  Taylor's 
body  for  burial  some  days  later,  testified  that  he  found  a 
bruise  or  black  spot  on  her  stomach  about  four  inches  in 
diameter,  and  a  black  bruise  on  her  arm  which  indicated 
that  her  arm  had  been  nearly  broken. 

Before  passing  from  this  narrative  of  the  evidence  as 
to  the  assault  and  its  consequences,  it  is  pertinent  to  re- 
mark that  no  question  is  made,  and  none  could  be  success- 
fully made,  as  to  the  statements  of  the  little  girl  while  on 
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her  father's  lap.  In  so  far  as  they  were  denied  by  him, 
being  probably  not  a  part  of  the  res  gestae,  they  might 
upon  objection,  have  been  properly  excluded  as  hearsay 
evidence,  but  no  objection  was  offered  to  their  introduction, 
and  they  must  now  be  regarded  as  a  part  of  the  evidence 
before  the  jury.  Wptts  V.  Newberry,  116  Va.  730,  736,  9 
Va.  App.  556,  and  cases  cited. 

It  is  also  proper  to  add  to  this  statement,  for  a  reason 
which  will  hereafter  appear,  that  after  the  accused  had 
stated,  as  a  witness  in  his  own  behalf,  that  he  and  his  wife 
had  lived  happily  together,  the  Commonwealth  introduced 
evidence  of  a  previous  assault  which  he  had  made  upon  her, 
accompanied  by  a  grossly  abusive  and  profane  imprecation 
which  we  will  not  here  repeat. 

The  assault  for  which  the  accused  was  on  trial  occurred 
Saturday  night.  Mrs.  Taylor  was  taken  to  a  hospital  in 
Washington  city  on  Monday  and  died  there  some  ten  days 
later  from  the  effects  of  the  poison.  The  fact  that  she  took 
poison  at  the  time  of  her  husband's  attack  upon  her,  and 
that  her  death  followed  in  consequence,  was  before  the 
jury  without  objection. 

During  the  progress  of  the  trial  the  Commonwealth  of- 
fered in  evidence,  as  a  dying  declaration,  an  ante-mortem 
statement  of  Mrs.  Taylor,  alleged  to  have  been  made  to  and 
written  down  by  the  witness,  Mcintosh.  The  accused  ob- 
jected on  the  ground  "that  dying  declarations  were  inad- 
missible, except  in  homicide  cases  in  fear  of  death  impend- 
ing as  a  result  of  the  act  of  the  accused/'  The  court  over- 
ruled the  objection,  and  the  following  statement  was  then 
read  to  the  jury: 

"I,  Blanch  C.  Taylor,  knowing  I  am  going  to  die  do  make 
this  my  dying  statement.  He  had  been  home  all  day  and  I 
stayed  up  stairs  to  keep  out  of  his  way  and  then  he  come 
up  stairs  and  knocked  me  down  on  the  bed  and  jumped  on 
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me  with  his  knees,  he  hit  me  side  of  the  head  with  his  fist 
and  knocked  my  head  against  the  window,  the  children 
houst  the  window  and  called  for  their  uncle  Jim  and  Ed.  He 
then  loaded  his  gun  and  said  if  either  of  those  brothers  of 
yours  come  in  there  he  would  kill  them  and  he  told  me 
after  I  takend  the  poison  to  lay  there  and  suffer,  that  he 
would  do  me  he  come  into  the  hospital  Sunday  26th  and 
ask  me  did  I  make  a  statement  to  a  certain  man  and  I  told 
him  to  go  away  that  I  could  not  talk  and  he  said  if  you  did 
to  make  up  your  mind  that  we  would  both  go  together, 
please  try  to  keep  him  out  of  here  and  I  am  afraid  he  will 
kill  me  if  he  hears  of  this  I  know  he  will. 

"Me  and  imy  children  has  had  a  hard  time  living  with 
him  he  has  beat  me  a  dozen  times  before  this  and  the 
knight  I  takend  the  poison  he  laid  over  behind  me  in  the 
same  bed  and  slept  all  knight  whild  the  others  tried  to 
save  me." 

The  foregoing  statement  was  read  to  the  Jury  in  the 
forenoon.  Some  hours  later,  and  after  the  noon  recess 
had  intervened,  the  court,  on  its  own  motion,  addressee^ 
the  jury  as  follows: 

"Gentlemen  of  the  jury,  it  is  developed  by  the  evidence 
in  this  case  that  it  is  not  claimed  that  the  licks  which  it  is 
alleged  that  this  man  gave  his  wife,  caused  her  death,  but 
it  seems  that  the  contention  is  that  her  death  was  caused 
by  the  taking  of  bichloride  of  .mercury.  Therefore,  gen- 
tlemen, my  opinion  is,  that  under  the  law  the  dying  dec- 
laration, which  I  admitted  here  this  morning,  ought  not  to 
have  been  admitted.  The  dying  declaration  was  a  memo- 
randum that  Mr.  Luther  Mcintosh  read  from  his  note  book, 
being  a  statement  made  to  Mr.  Mcintosh  by  the  wife  of 
the  defendant.  I  want  to  exclude  that — you  all  must  not 
consider  that  at  all.  You  must  efface  it  from  your  minds 
as  if  it  had  not  been  testified  to."    The  court  then  asked 
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the  jurors  if  they  could  disregard  the  dying  declaration 
and  not  allow  it  to  in  any  way  prejudice  the  prisoner,  and 
they  "severally  answered  that  they  would  not  in  any  way 
consider  the  same/ 

It  is  conceded  that  it  was  error  to  admit  the  evidence  un- 
der consideration.  Dying  declarations  are  inadmissible 
except  in  cases  of  homicide.  1  Greenleaf  Ev.,  sec.  156 ;  10 
Am.  &  Eng.  Enc.  (2d  Ed.),  p.  370. 

The  question  for  our  consideration,  therefore,  is:  Was 
the  error  cured  by  the  subsequent  action  of  the  court  in 
striking  out  the  evidence,  directing  the  jury  to  disregard 
it,  and  obtaining  the  assurance  of  the  jurors  that  they 
would  not  consider  it  for  any  purpose? 

The  authorities  are  not  entirely  in  harmony  upon  the 
subject,  but  we  think  it  may  be  said  that  the  rule  sup- 
ported by  the  better  reason  and  by  the  great  weight  of  au- 
thority is,  that  where  improper  evidence  has  been  admit- 
ted, in  either  a  civil  or  a  criminal  case,  the  error  is  ren- 
dered harmless  by  the  subsequent  action  of  the  trial  court 
in  striking  out  the  evidence  and  specifically  instructing 
the  jury  to  disregard  it,  unless  from  the  circumstances  of 
the  particular  case  there  be  reason  to  apprehend  that  such 
improper  evidence  has  prejudiced  the  minds  of  the  jury, 
in  which  latter  event  the  error  is  reversible.  3  Ency.  PL 
&  Pr.,  520;  2  R.  C.  L.,  sec.  206,  252;  N.  &  W.  Ry.  Co.  v. 
Steele,  117  Va.  788,  798,  10  Va.  App.  628;  Smith  V.  WUU 
num,  6  Allen  (Mass.)  562,  564;  Commonwealth  v.  Ham, 
150  Mass.  122,  124;  Austin  v.  Carswell,  67  Hun.  (  N.  Y.) 
579,  580;  State  v.  Collins,  93  N.  C.  564,  565;  State  V.  EUer, 
104  N.  C.  853,  856;  Durant  V.  Durtmt,  36  S.  C.  49,  55; 
Houston  Bisc.  Co.  v.  DM,  135  Ala.  168, 185 ;  Orr  &  Hunter 
V.  Gartrabold,  85  Ga.  373,  377;  State  V.  Puller,  34  Mont 
12,  8  L.  R.  A.  (N.  S.)  762,  765;  Throckmorton  v.  Holt,  180 
U.  S.  552,  567. 
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The  rule  is  stated,  somewhat  more  liberally  than  we  have 
stated  it  above,  in  the  3rd  vol.  Ency.  PL  &  Pr.,  p.  560,  as 
follows:  "The  erroneous  admission  of  evidence  may  be 
cured  by  its  subsequent  withdrawal  by  the  party  offering 
it,  or  by  an  order  of  the  court  striking  it  out,  coupled  with 
other  instructions  by  the  court  to  the  jury  withdrawing  it 
from  their  consideration,  unless  it  is  clear  that  they  were 
nevertheless  unduly  influenced  thereby,  when  the  judg- 
ment will  be  reversed.  A  vast  array  of  authorities  are  cited 
in  support  of  this  text. 

We  shall  not  undertake  any  review  of  the  countless  au- 
thorities to  be  found  on  this  subject  but  shall  content  our- 
selves with  an  approval  of  the  general  rule  as   we   have 
stated  it  and  the  following  quotation  from  the   case    of 
Smith  v.  Whitman,  6  Allen  (Mass.)  562,  564:  "The  judge 
having  instructed  the  jury  not  to  regard  the  testimony 
which  he  deemed  wrongly  admitted  by  him,  nor  to  give  it 
any  consideration,  we  are  of  opinion  that,  even  if  that  tes- 
timony was  wrongly  admitted   (which  is    denied   by   the 
plaintiffs  counsel),  the  claimant  has  no  legal  ground  of 
exception.   Baichelder  V.  Batchelder,  2  Allen  106;  Hawes 
v.  Gustin,  2  Allen  406.    In  these  two  cases,  the  judge,  im- 
mediately after  admitting  incompetent  evidence,  directed 
the  jury  that  they  must  disregard  it.  In  the  case  at  bar, 
the  judge  did  not  so  direct  the  jury' until  there  had  been  an 
adjournment  of  the  court  after  the  admission  of  the  evi- 
dence.   And  the  counsel  for  the  claimant  has  argued  that 
such  direction  to  a  jury  removes  the  ground  of  exception 
to  the  admission  of  improper  evidence  only  when  given 
so  soon  as  to  prevent  that  evidence  from  making  an  im- 
pression on  the  jurors'  minds.    But  such  distinction  is  not 
supported  by  authority,  nor  is  it  of  possible  practical  ap- 
plication.   The  jury  are  presumed  to  follow  the  direction 
of  the  court  to  disregard  wrongly  admitted  evidence,  at 
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whatever  stage  of  the  case  that  direction  may  be  given. 
See  Selkirk  v.  Cobb,  13  Gray,  313;  Whitney  V.  Bayley,  4 
Allen,  173 ;  Commonwealth  v.  Shepherd,  6  Binn.  283.  Cases 
of  this  kind  differ  from  those  in  which  new  trials  have 
been  granted  for  the  reason  that  irrelevant  and  immaterial 
evidence,  which  the  court  did  not  direct  the  jury  to  dis- 
regard, may  have  improperly  affected  their  verdict" 

We  may  add  that  a  consideration  of  the  decisions  of  the 
courts  upon  this  question  will  disclose  the  fact  that  the 
courts  of  a  few  of  the  States  make  a  distinction  between 
civil  and  criminal  cases,  requiring  much  more  strictness 
in  the  application  of  the  rule  in  criminal  cases.  This  dis- 
tinction, however,  is  not,  as  we  believe,  generally  recog- 
nized, and  is  without  substantial  foundation.  The  rule 
(must  be  the  same  in  both  classes  of  cases,  but  its  applica- 
tion, of  course,  necessarily  depends  upon  the  facts  of  each 
particular  case,  the  question  to  be  determined  in  every 
case  being,  whether  there  is  reason  to  apprehend  that  the 
improper  evidence  has  prejudiced  the  minds  of  the  jury. 

We  are  entirely  satisfied,  in  the  instant  case,  that  the 
error  was  rendered  harmless  by  the  action  of  the  trial 
court.  It  will  be  observed  that  the  court  did  not  rest  con- 
tent with  excluding  the  evidence  and  specifically  directing 
the  jury  to  disregard  it,  but  obtained  from  each  of  the 
jurors  the  assurance  that  he  would  not  give  it  any  con- 
sideration. A  careful  review  of  the  evidence  which  was 
properly  before  the  jury  satisfies  us  that  there  is  no  rea- 
son to  apprehend  that  they  failed  to  obey  the  instructions 
of  the  court.  It  is  not  necessary  to  believe  that  the  jury 
did  in  this  case,  or  could  in  any  case,"  entirely  efface  from 
their  minds  the  fact  that  improper  evidence  had  been  in- 
troduced, but  the  authorities,  almost  without  dissent, 
recognize  the  ability  of  the  jurors,  as  a  practical  matter, 
to  find  fair  and  impartial  verdicts  in  cases  where  they  have 
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been  permitted  to  hear  improper  evidence,  which  has  been 
afterwards  excluded  from  their  consideration.  That  the 
jury,  in  the  instant  case,  did  not  allow  the  so-called  dying 
declaration  to  become  a  factor  in  the  rendition  of  their 
verdict  seems  to  us  entirely  clear;  indeed,  it  is  not  too  much 
to  say  that  if  the  verdict  was  affected  at  all  by  the  incident, 
the  effort  of  the  jury  to  keep  their  promise  to  the  court  and 
disregard  the  declaration,  probably  resulted  in  a  more 
moderate  punjishment  than  they  would  otherwise  have 
fixed.  At  any  rate,  there  was  abundant  evidence  upon 
which  the  verdict  might,  most  properly,  have  been  found, 
if  the  declaration  had  not  been  introduced.  It  is  quite 
true  that  the  alleged  dying  statement  of  Mrs.  Taylor  was 
pathetic  and  appealing  in  the  extreme,  but  no  more  so  than 
other  evidence  which  was  heard  by  the  jury,  either  with- 
out objection,  or  without  legal  ground  for  objection. 

The  testimony  of  Kennor  as  to  the  spontaneous  and  simul- 
taneous outcry  of  the  little  boy  (clearly  admissible  as  part 
of  the  res  gestae),  the  statements  of  the  little  girl  (intro- 
duced without  objection),  and  the  admissions  of  the  ac* 
cused  himself  while  on  the  witness  stand,  fully  establish 
the  fact  of  the  assault,  while  its  malicious  and  felonious 
character  satisfactorily  appears  from  the  nature  of  the  in- 
juries inflicted.  The  only  particular  in  which  it  can  be 
seriously  contended  that  the  ante  mortem  statement  added 
anything  to  the  sum  of  the  Commonwealth's  evidence  was 
the  specific  statement  therein  that  he  "jumped  on  me  with 
his  knees/'  and  this  was  merely  corroborative  of  what  the 
jury  might  well  have  believed  from  other  evidence  in  the 
case,  and  was  certainly  no  more  likely  than  some  of  the 
other  evidence  to  arouse  the  just  and  natural  indignation 
of  the  jury.  The  expressions,  "Me  and  my  children  has 
had  a  hard  time  living  with  him,"  "He  has  beat  me  a  dozen 
times  before  this,"  etc.,  can  hardly  be  considered  preju- 
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dicial  in  view  of  the  proof  of  what  he  did  at  the  time  of 
the  assault  for  which  he  was  being  tried,  and  in  view  of 
the  rebuttal  testimony  of  Mrs.  Taylor's  brother,  already 
adverted  to,  from  which  it  appears  that  Taylor  had  beaten 
and  cursed  his  wife  upon  at  least  one  previous  occasion. 
The  fact  that  she  had  taken  poison  with  suicidal  intent  and 
died  as  a  result  thereof,  which  was  developed  in  connection 
with  the  introduction  of  the  ante  mortem  statement,  other- 
wise fully  appears  in  the  record,  and  cannot,  therefore,  be 
urged  as  any  reason  why  the  declaration  or  the  evidence  in 
regard  thereto  operated  to  the  prejudice  of  the  accused. 

Upon  the  facts  of  this  particular  case,  to  which,  of 
course,  our  decision  is  limited,  we  have  no  difficulty  in 
holding  that  the  error  in  admitting  the  evidence  in  ques- 
tion was  cured.  The  verdict  itself,  when  viewed  in  the 
light  of  the  proper  testimony  in  the  case,  seems  to  us  en- 
tirely satisfactory  evidence  upon  which  to  base  this  con- 
clusion. 

There  were  sixteen  assignments  of  error  in  the  petition 
upon  which  the  writ  of  error  in  this  case  was  granted; 
two  of  them  were  virtually  waived  in  the  argument  before 
this  court,  and  the  others,  with  the  exception  of  those 
which  have  been  disposed  of  in  the  course  of  this  opinion, 
are  plainly  without  merit,  involve  no  novel  questions,  and 
neither  call  for  nor  warrant  any  further  discussion. 

The  judgment  is  affirmed. 

Affirmed. 


THACKER  v.  HUBARD  &  APPLEBY,  INC. 

(Richmond,  January  %hy  1918.) 

1.  Pleading  and  Practice— Time  For  Filing  Pleading*— Discretion 
of  Court. — A  verv  large  discretion  is  vested  In  the  trial  courts 
in  the  matter  of  the  time  for  filing  pleadings  and  otherwise 
preparing  a  case  for  hearing,  and  when  not  controlled  by  statute, 
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their  action  will  not  be  set  aside  unless  plainly  erroneous.  The 
court  may,  in  granting  a  continuance,  prescribe  a  time  within 
which  the  defendant  shall  file  his  pleadings,  and  when  such  an 
order  has  not  been  complied  with,  the  defendant  has  not  the 
right  to  demur  or  plead  as  a  matter  of  right,  but  must  show 
good  cause  why  he  has  not  complied  with  the  order  of  the  court, 
and  ii  he  fails  to  do  so  it  may  exclude  his  pleadings. 

Idem — Juansdiction — Motion. — Objection  for  want  of  jurisdiction 
of  the  subject  matter  may  be  taken  by  demurrer,  or  motion,  or 
in  any  way  by  which  the  subject  may  be  brought  to  the  atten- 
tion of  the  court,  and  if  not  brought  to  the  attention  of  the  trial 
court,  it  may  be  taken  notice  of  by  the  appellate  court,  ex  mero 
motu,  for  the  first  time. 

Courts — Jurisdiction — Motion — Deeds — Assumption  of  Debt — Con- 
sideration.— Where  an  owner  of  real  estate  gave  a  deed  of  trust 
on  it  to  secure  the  payment  of  certain  negotiable  notes,  and 
afterwards  sold  and  conveyed  the  land  to. the  defendant  who,  as 
a  part  of  the  consideration  for  the  conveyance,  expressly  as- 
sumed the  payment  of  the  notes  by  acceptance  of  the  deed,  but 
did  not  sign  it:  Held,  that  a  court  of  law  has  no  jurisdiction  of 
a  motion  by  the  holder  of  the  notes  to  recover  of  the  defendant  a 
balance  due  after  sale  of  the  real  estate  and  crediting  the  net 
proceeds  on  the  notes. 

Error  to  Circuit  Court  of  city  of  Norfolk. 

Reversed. 


Burrow  &  Spindle  and  James  E.  Heath,  for  the  plaintiff 
in  error. 
James  G.  Martin,  for  the  defendant  in  error. 

Burks,  J.: 

This  is  a  proceeding  by  motion  for  a  judgment  for 
money,  under  section  3211  of  the  Code.  The  notice  alleges 
that  R.  L.  Portlock  had  given  a  deed  of  trust  on  certain 
real  estate  described  in  the  notice  to  secure  the  payment 
of  three  negotiable  notes  particularly  described  in  the  no- 
tice, and  that  Portlock  had  thereafter  sold  and  conveyed 
the  land  to  the  defendant  who,  as  a  part  of  the  considera- 
tion for  the  conveyance,  had  expressly  assumed  the  pay- 
ment of  said  notes ;  that  the  notes  had  not  been  paid ;  that 
the  real  estate  had  been  sold  for  the  default;  and  that 
after  crediting  the  notes  with  the  net  proceeds  of  sale  there 


Digitized  by 


Google 


384  15  Virginia  Appeals. 

was  still  a  balance  due  the  plaintiff  of  $1,371,  for  which 
amount  the  plaintiff  asked  for  judgment  against  the  de- 
fendant. The  notice  further  states  that  the  deed  from 
Portlock  to  the  defendant  contained  the  express  agreement 
that  the  defendant  would  assume  the  payment  of  the  said 
three  notes,  and  that  while  the  defendant  had  not  signed 
said  deed,  he  had  expressly  assumed  the  payment  of  said 
notes  by  the  acceptance  of  said  deed,  and  that  he  had 
further  assumed  the  payment  of  the  only  one  of  said  notes 
still  unpaid  by  requesting,  through  his  counsel,  and  obtain- 
ing an  extension  of  time  for  the  payment  thereof. 

At  the  June  term  of  the  court  to  which  the  notice  was 
returnable,  it  was  found  that,  in  consequence  of  a  defect 
in  the  return  of  service,  it  could  not  be  docketed,  but  this 
was  waived  by  counsel  for  the  defendant,  and  the  notice 
was  docketed  by  consent.  At  that  time  defendant's  coun- 
sel had  not  determined  whether  they  would  defend  the 
f  proceeding  by  motion,  or  apply  for  an  injunction,  and 
asked  for  a  continuance.  The  motion  for  a  continuance 
was  resisted  by  counsel  for  the  plaintiff,  but  was  granted*, 
by  the  court,  and  the  cause  continued  to  the  September 
term.  In  the  order  of  continuance  leave  was  given  to  the 
defendant  to  demur  or  plead  at  any  time  during  the  then 
term  of  the  court.  The  defendant  did  not  demur  or  plead 
during  the  June  term,  though  the  court  continued  in  ses- 
sion for  some  days  after  the  order  was  entered.  When  the 
docket  was  called  on  the  first  day  of  the  September  term, 
counsel  for  the  defendant  stated  in  open  court  that  unless 
a  compromise  of  the  case  could  be  effected  between  that 
date  and  the  date  set  for  the  trial,  they  would  apply  for  an 
injunction  to  restrain  the  prosecution  of  the  action  at  law. 
When  the  case  was  called  for  trial  at  the  September  term, 
the  defendant  tendered  his  demurrer  to  the  notice,  a  plea 
of  nil  debet,  and  a  special  plea  setting  up  the  defense  that 
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the  supposed  contract  was  not  to  be  performed  within  one 
year  and  was  not  in  writing,  and  hence  could  not  be  en- 
forced. The  plaintiff  objected  to  the  reception  of  the  de- 
murrer and  pleas  on  the  ground  that  the  time  limit  pre- 
scribed by  the  order  of  the  June  term  had  expired  and  it 
whs  now  too  late  to  file  them.  The  defendant,  however,  in- 
sisted that  he  had  the  right  to  demur  and  plead  as  a  matter 
of  right,  notwithstanding  the  order  at  the  June  term,  and 
offered  to  lay  the  case  over  until  a  later  day  pf  the  term,  or 
continue  it  until  the  next  term,  if  the  plaintiff  so  desired. 
The  plaintiff  insisted  on  an  immediate  trial  and  the  rejec- 
tion of  defendant's  demurrer  and  pleas,  and  the  court  so 
ordered.  This  action  of  the  court  constitutes  the  first  as- 
signment of  error  by  the  plaintiff  in  error. 

A  very  large  discretion  is  vested  in  the  trial  courts  in 
the  matter  of  the  time  for  filing  pleadings  and  otherwise 
preparing  a  case  for  hearing,  and  when  not  controlled  by 
statute,  as  for  example  under  section  3288  of  the  Code, 

^  their  action  will  not  be  set  aside  unless  plainly  erroneous. 

"irrhis  discretion  is  necessary  to  the  orderly  conduct  of  the 
business  of  the  court,  and  unless  properly  exercised  would 
lead  ito  unnecessary  delay  and  confusion.  Usually  the 
proper  time  for  a  defendant  to  tender  his  defense  is  when 
the  case  is  called  on  the  docket,  if  he  has  not  previously 
done  so,  and  if,  as  in  the  instant  case,  he  desires  a  continu- 
ance, he  must  not  only  show  cause  for  it,  but  the  court 
usually  requires,  as  a  part  of  the  price  for  the  continu- 
ance, that  he  shall  make  up  the  issue,  so  that  there  may  not 
be  further  cause  for  delay  when  the  case  is  again  called 
for  trial.  Of  course,  if  good  cause  can  be  shown  why  the 
issue  cannot  or  should  not  then  be  made  up,  that  too  will 
be  continued.  But  the  general  rule  is  to  require  the  issue 
to  be  made  uo  before  the  continuance  is  granted,  and  the 
rule  is  a  wise  one.    It  is  not  uncommon,  however,  for  the 
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court  to  grant  the  continuance,  and,  in  the  order  granting 
it,  to  prescribe  a  time  within  which  the  defendant  shall 
file  his  pleadings,  and  this  is  not  objectionable,  as  it  gives 
counsel  additional  time  within  which  to  prepare  the  plead- 
ings, and,  at  the  same  time,  by  requiring  the  issues  to  be* 
made  up  in  advance,  obviates  the  danger  of  a  continuance 
when  the  case  is  next  called  for  hearing.     ' 

In  Va.  Fire  &  M.  Ins.  Co.  V.  Buck  &  Newsom,  88  Va.  517, 
518,  it  is  said :  "Issue  was  joined  on  the  plea  of  non  as- 
sumpsit, and  the  defendant  company,  in  accordance  with 
a  practice  common  in  the  circuit  courts  of  this  State,  ob- 
tained leave  to  file  special  pleas  within  sixty  days.  The 
effect  of  granting  leave  to  file  these  pleas  in  the  clerk's 
office  was  two-fold :  It  gives  the  defendant  additional  time 
within  which  to  plead,  and  it  gives  the  plaintiff  timely  no- 
tice of  the  defense  to  be  set  up,  and  thus  prevents  surprise 
and  delay  at  the  succeeding  term.  In  these  respects  the 
practice  is  convenient." 

But  when  such  time  limit  has  been  prescribed,  the  de- 
fendant who  has  not  complied  with  the  order  has  not  "the 
right  to  demur  or  plead  as  a  matter  of  right,"  but  must 
show  good  cause  why  he  has  not  complied  with  the  order 
of  the  court,  and  if  he  fails  to  do  so,  it  may  exclude  his 
pleadings. 

After  defendant's  demurrer  and  pleas  had  been  rejected, 
he  then  moved  the  court  to  dismiss  the  proceeding  because 
a  court  of  law  was  without  jurisdiction  in  cases  of  that 
kind.  In  other  words,  the  ground  of  the  motion  was  be- 
cause the  court  had  no  jurisdiction  of  the  subject  matter. 
The  motion  was  a  proper  one,  and  the  court  rightly  enter- 
tained it.  "By  jurisdiction  over  the  subject  matter  is 
meant  the  nature  of  the  cause  of  action  and  of  the  relief 
sought;  and  this  is  conferred  by  the  soverign  authority 
which  organizes  the  court  and  is  to  be  sought  for  in  the 
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general  nature  of  its  powers,  or  in  authority  specially  con- 
ferred/1 Cooper  v.  Reynolds,  10  Wall  308.  If  not  fixed  by 
the  Constitution,  the  legislature  alone  can  determine  of 
#what  subjects  the  several  courts  of,  the  State  shall  have 
"jurisdiction.  No  consent  of  parties  can  confer  it,  and  a 
judgment  outside  of  the  jurisdiction  so  conferred  is  simply 
void.  Objection  for  want  of  jurisdiction  of  the  subject 
matter  may  be  taken  by  demurrer,  or  motion,  or  in  any 
way  by  which  the  subject  may  be  brought  to  the  attention 
of  the  court,  and  if  not  brought  to  the  attention  of  the 
trial  court,  it  may  be  taken  notice  of  by  the  appellate  court, 
ex  mero  motu,  for  the  first  time.  South  &  W.  R.  Co.  v. 
Smith,  104  Va.  314;  Hanger  v.  Comirumwealth,  107  Va. 
872.  If  the  court  had  no  jurisdiction  of  the  subject  mat- 
ter, then  the  motion  should  have  been  sustained  and  the 
proceeding  dismissed.  As  the  defendant  did  not  sign  the 
deed  in  which  the  payment  of  the  notes  was  expressly  as- 
sumed, but  simply  accepted  it,  his  contract  to  pay  was  not 
a  specialty,  but  a  simple  contract  debt.  Tiylor  v.  Forbes, 
101  Va.  568;  Wilkvrd  V.  Wood,  164  U.  S.  502. 

The  question,  therefore,  presented  for  consideration  is 
this :  If  the  defendant,  as  a  part  of  the  consideration  for 
the  purchase  of  the  real  estate  from  Portlock,  agreed  by 
parol  to  pay  to  the  plaintiff  Portlock's  notes  to  him,  secured 
by  a  deed  of  trust  on  the  land  sold,  can  the  plaintiff  sue 
the  defendant  at  law  on  that  promise  to  recover  the  defi- 
ciency claimed  in  the  notice?  The  objection,  of  course,  is 
the  want  of  privity  of  contract  between  the  plaintiff  and 
the  defendant.  This  is  a  question  upon  which  there  is 
great  conflict  of  authority.  aMny  of  the  cases  are  collected 
in  20  Am.  &  Eng.  Ency.  L.  (2d  Ed.)  990-991. 

The  common  law  did  not  recognize  merely  equitable 
claims  or  interests,  but  the  general  rule  was  that  every 
action  must  be  brought  in  the  name  of  the  person  whose 
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legal  right  was  invaded.  When  applied  to  matters  of  con- 
tract, the  general  rule  was  that,  whether  the  contract  was 
express  or  implied,  by  parol  or  under  seal,  or  of  record,  the 
action  must  be  brought  in  the  name  of  the  party  in  whom 
the  legal  interest  was  vested,  and  that  this  legal  interest* 
was  vested  in  the  person  to  whom  the  promise  was  made, 
and  consequently  that  he  or  his  privy  was  the  only  person 
who  could  sue  in  a  court  of  law  upon  such  contract.  1 
Chitty  PL  (5th  Am.  Ed.)  2-5;  15  Ency.  PL,  484,  499, 
and  cAses.  But  some  exceptions  to  this  general  rule  were 
recognized  at  an  early  day,  and  others  have  been  made 
since.  "Thus,  in  contracts  not  under  seal,  it  has  been  held, 
for  two  centuries  or  more,  that  any  one  for  whose  benefit 
the  contract  was  made  may  sue  upon  it;  that  is,  if  A 
promises  Z,  not  under  seal,  but  for  valuable  consideration, 
to  pay  B  $1,000,  B  may  in  his  own  name  maintain  an  ac- 
tion against  A.  But  where  the  promise  is  under  the  seal 
of  the  promisor,  the  common  law  never  relaxed  its  require- 
ment that  the  action  should  be  brought  by  the  promisee 
alone,  or  his  personal  representative,  and  not  by  any  one 
for  whose  benefit,  ever  so  expressly,  the  promise  was  made; 
a  rule  which  is  particularly  inflexible  where  the  deed  is  an 
indenture  or  inter  partes.  Thus,  if  in  a  deed  indented,  'be- 
tween A  of  the  first  part  and  Z  of  the  second  part/  there 
be  contained  a  stipulation  that  Z  should  pay  C  $1,000,  C 
can  maintain  no  action  for  the  money;  and  even  if  it  be  a 
deed  poll,  the  better  opinion  is  that  at  common  law  no  ac- 
tion is  maintainable  by  C."  4  Minor's  Inst.  450-1.  The 
last  proposition,  however,  may  be  well  doubted.  Newberry 
Land  Co.  v.  Newberry,  95  Va.  120. 

In  1  Chitty  PL,  supra,  it  is  further  said :  "When  a  bond 
or  charter-party  is  made  to  A  to  pay  him  or  a  third  person 
a  sum-  of  money  for  the  benefit  of  the  latter,  the  action 
must  be  brought  in  the  name  of  A,  and  the  third  person 


Digitized  by 


Google 


Thacker  v.  Hubard  &  Appleby,  Inc.  389 

cannot  sue  for  or  even  release  the  demand.  And  when  a 
deed  is  made  inter  partes,  (i.  e.,  between  A  of  the  first  part 
and  B  of  the  second  part),  C,  a  stranger,  cannot  sue  either 
%in  debt  or  covenant  on  a  covenant  therein,  though  made  for 
his  benefit;  but  when  the  deed  is  not  inter  partes  and  re- 
ciprocal, a  stranger  may  sue  whether  it  be  indented  or  not, 
provided  he  have  a  legal  and  not  a  mere  beneficial  interest 
And  upon  a  single  bond  or  deed  poll,  reciting  that  the 
obligor  had  received  of  A  $40  for  the  use  of  C  and  D, 
equally  to  be  divided,  to  be  repaid  at  such  a  time  as  should 
be  thought  best  for  the  profit  of  C  and  D,  it  was  decided 
that  C  and  D  might  maintain  separate  actions  for  their  re- 
spective moieties.  And  when  a  contract  not  under  seal  is 
made  with  A  to  pay  B  a  sum  of  money,  A  or  B  may  sustain 
an  action  in  his  own  name;  if,  however,  the  promise  had 
been  to  A  to  pay  him  for  the  use  of  B,  A  is  a  trustee,  and 
B  having  no  legal  interest,  cannot  sue.  But  in  some  cases 
where  a  person  has  made  a  contract  for  the  benefit  of  an- 
other, the  latter  may  afterwards  adopt  it,  and  sue  there- 
on." 

Substantially  the  same  language  is  used  and  the  same 
cases  cited  in  2  Tuck.  Com.  209. 

The  reason  for  the  distinction  between  deeds  inter  par- 
tes and  deeds  poll  is  thus  set  out  by  Staples,  J.,  in  Jones  V. 
Thomas,  21  Gratt.  (62  Va.)  96,  98:  "The  distinction  is 
founded  on  the  difference  in  the  form  and  qualities  of  the 
respective  instruments.  A  deed  inter  partes  is  an  agree- 
ment under  seal  between  two  or  more  persons  executing 
the  same,  and  entering  into  reciprocal  obligations  with 
each  other.  It  is  a  solemn  declaration  that  all  the  coven- 
ants comprised  in  the  instrument,  are  intended  to  be  made 
between  those  parties  and  none  others.  A  deed  poll  on 
the  other  Hand,  is  the  act  of  a  sinele  party,  and  is  in  the 
nature  of  a  declaration  made  bv  him  of  his  intentions  or 
oWWtfqn*  *v>  some  other  person." 


Digitized  by 


Google 


390  15  Virginia  Appeals. 

In  the  last  mentioned  case  it  is  further  said:  "In  ac- 
tions upon  parol  contracts,  the  rule  is  well  established,  that 
the  party  may  sue  thereon  with  whom  the  contract  is  made, 
or  who  is  beneficially  interested  in  it.  When  a  promise  is 
made  to  a  person  indebted  to  another,  to  pay  the  debt  to 
the  creditor,  and  the  latter  is  a  stranger  to  the  contract 
and  to  the  consideration,  the  party  to  whom  the  promise  is 
made  alone  has  the  right  of  action  thereon.  A  modifier 
tion  of  this  rule  is  to  be  found  in  a  class  of  cases  which 
hold  that  where  the  debtor  places  money  or  property  in  the 
hands  of  a  third  person  as  a  fund  from  which  the  creditor 
is  to  be  paid,  the  latter  may  maintain  an  action  against 
the  holder  of  the  fund.  In  such  case  a  trust  is  created,  and 
a  promise  inferred  on  the  part  of  the  holder,  from  his  ac- 
ceptance of  the  fund  without  objection,  to  pay  the  credit 
tor.  Ross  v.  Milne,  12  Leigh  204;  Arnold  V.  Lyman,  17 
Mass.  R.  400,  575;  and  cases  cited  in  3  Rob.  Prac.  18  and 
19. 

"In  actions  upon  sealed  instruments  different  principles 
apply.  When  a  debt  exists  from  one  person  to  another 
and  an  obligation  or  bond  is  given  to  the  debtor  to  dis- 
charge such  debt,  he  alone  can  maintain  an  action  for  the 
breach  of  such  obligation.  In  McAlister  v.  Marbury,  4 
Humph.  R.  426,  A  bound  himself  by  covenant  to  pay  for 
B  certain  debts  due  by  by  B  to  C.  C  instituted  an  action 
of  covenant  against  A  on  the  instrument.  It  was  held 
that  he  had  no  legal  interest  therein,  and  that  an  action  in 
his  name  would  not  lie.  It  is  laid  down  in  2  Tucker's  Com. 
209,  and  the  proposition  is  sustained  by  numerous  authori- 
ties there  cited,  that  when  a  covenant  is  made  with  A  to 
pay  him  or  a  third  person  a  sum  of  money  for  the  benefit 
of  the  latter,  the  action  must  be  brought  in  the  name  of  A; 
and  the  third  person  cannot  even  release  the  demand.  See 
also  Millard  v.  Baldwin,  3  Gray's  R.  484;  Watson  v.  Ink. 
of  Cambridge,  15  Mass.  R.  286 ;  3  Rob.  Prac.  15." 
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Such  was  the  state  of  the  law  at  the  time  of  the  revision 
of  the  general  statutes  of  the  State  in  1849.  The  revisors, 
in  their  report  to  the  legislature,  reported  a  new  section 
in  the  following  words,  to-wit:  "An  immediate  estate  or 
interest  in,  and  the  benefit  of  a  condition  or  covenant  re- 
specting any  estate,  real  or  personal,  may  be  taken  by  a 
person,  although  he  be  not  named  a  party  to  the  instru- 
ment. Report  of  Revisors,  Ch.  116,  sec.  2,  p.  601.  To  this 
the  legislature  added:  "And  if  a  covenant  or  promise  be 
made  for  the  sole  benefit  of  a  person  with  whom  it  is  not 
made,  or  with  whom  it  is  made  jointly  with  others,  such 
person  may  maintain  in  his  own  name  any  action  there- 
on, which  he  might  maintain  in  case  it  had  been  made  with 
him  only,  and  the  consideration  haJ.  moved  from  him  to  the 
party  making  such  covenant  or  promise."  Code  1849,  Ch. 
116,  sec.  2.  But  few  cases  originating  under  this  statute 
have  come  to  this  court,  and  it  has  not  been  necessary  to 
decide  how  far  the  statute  is  merely  declaratory  of  exist- 
ing law  and  how  far  it  changed  the  common  law  rules 
above  mentioned,  nor  is  it  necessary  now  to  decide  that 
question.  It  seems  plain,  however,  that  the  statute  ap- 
plies as  well  to  promises  (though  not  under  seal)  as  to 
covenants,  and  that  in  either  case,  to  entitle  a  third  per- 
son to  sue  thereon,  the  promise  cr  covenant  must  have 
been  made  foi*  his  sole  benefit.  In  the  instant  case  the 
promise  was  not  under  -seal.  Thacker.  by  accepting  the 
deed  containing  the  express  promise,  agreed  with  Port 
lock  to  assume  as  a  part  of  the  purchase  price,  and  pay  to 
the  defendant  in  error,  the  amount  of  debt  due  by  Port- 
lock  to  the  defendant  in  error,  and  secured  by  a  deed  of 
trust  given  by  Portlock  on  the  property  conveyed  by  the 
latter  to  Thacker.  In  other  words,  Thacker  agreed  with 
Portlock  to  pay  off  and  discharge  the  mortgage  debt  of 
Portlock  to  Hubard  and  Appleby,  Inc.,  and  the  question  is : 
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Was  this  agreement  on  the  part  of  Thacker  a  promise  for 
the  sole  benefit  of  Hubard  &  Appleby,  Inc.?  The  answer 
would  seem  to  be  manifest.  In  Simpson  v.  Brown,  68  N. 
Y.  355,  it  is  said :  "It  is  not  every  promise  made  by  one 
to  another,  from  the  performance  of  which  a  benefit  may 
inure  to  a  third,  which  gives  a  right  of  action  to  such  third 
person,  he  being  neither  a  privy  to  the  contract  nor  to  the 
consideration.  The  contract  must  be  made  for  his  benefit 
as  its  object  and  he  must  be  the  party  intended  to  be  bene- 
fited." Where  the  contract  was  entered  into  primarily  for 
the  benefit  of  the  parties  thereto,  the  mere  fact  that  a 
third  person  would  incidentally  derive  a  benefit  from  its 
performance  does  not  entitle  him  to  sue  for  a  breach  there- 
of. Stuari  v.  James  River  &  K.  C.  Co.,  24  Gratt.  (65  Va.) 
295;  Mcllvame  V.  Big  Stony  L.  Co.,  105  Va.  613,  620;  Lake 
Ontario  Shore  R.  Co.  V.  Curtiss,  80  N.  Y.  219;  Kountz  v. 
Holtkouse,  85  Pa.  St.  235;  Wright  v.  Terry,  23  Fla.  160; 
Pollock  on  Contracts  (Williston),  pp.  244,  256. 

We  might  perhaps  safely  rest  the  decision  of  this  case 
upon  this  construction  of  our  statute,  but,  even  indepen- 
dent of  the  statute,  or  treating  it  as  merely  declaratory  of 
the  existing  law  as  to  parol  contracts,  as  probably  in- 
tended, the  defendant  in  error  cannot  maintain  an  action 
at  law  against  the  plaintiff  in  error,  on  the  assumption  of 
the  nayment  of  its  debt,  though  it  had  a  fulf  and  complete 
remedy  in  equity.  In  National  Bank  v.  Grand  Lodge,  98 
U.  S.  123,  it  was  held  that  a  contract  by  which  the  Grand 
Lodge,  for  a  consideration,  moving  from  another  corpora- 
tion, agreed  with  it  to  assume  the  payment  of  its  bonds, 
would  not  support  an  action  against  the  Grand  Lodpre  by  a 
holder  of  such  bonds:  and  Mr.  Justice  Strong,  delivering 
the  judgment,  after  observing  that  the  contract  was  made 
between  and  for  the  benefit  of  the  two  corporations,  that 
the  holders  of  the  bonds  were  not  parties  to  it,  and  that 
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there  was  no  privity  between  them  and  the  Grand  Lodge, 
said :  "We  do  not  propose  to  enter  at  large  upon  a  con- 
sideration of  the  inquiry  how  far  privity  of  contract  be- 
tween a  plaintiff  and  a  defendant  is  necessary  to  the  main- 
tenance of  an  action  of  assumpsit.  The  subject  has  been 
much  debated,  and  the  decisions  are  not  all  reconcilable. 
No  doubt,  the  general  rule  is,  that  such  a  privity  must  ex- 
ist. But  there  are  confessedly  many  exceptions  to  it.  One 
of  them,  and  by  far  the  most  frequent  one,  is  the  case 
where,  under  a  contract  between  two  persons,  assets  have 
come  to  the  promisor's  hands  or  under  his  control,  which 
in  equity  belong  to  a  third  person.  In  such  a  case  it  is  held 
that  the  third  person  may  sue  in  his  own  name.  But  then 
the  suit  is  founded  rather  on  the  implied  undertaking  the 
law  raised  from  the  possession  of  the  assets,  than  on  the 
express  promise.  Another  exception  is  where  the  plain- 
tiff is  the  beneficiary  solely  interested  in  the  promise,  as 
where  one  person  contracts  with  another  to  pay  money  or 
deliver  some  valuable  thing  to  a  third.  But  where  a  debt 
already  exists  from  one  person  to  another,  a  promise  by  a 
third  person  to  pay  such  debt  being  primarily  for  the  bene- 
fit of  the  original  debtor,  and  to  relieve  him  from  liability 
to  pay  it,  (there  being  no  novation),  he  has  a  right  of  ac- 
tion against  the  promisor  for  his  own  indemnity;  and  if 
the  original  creditor  can  also  sue,  the  promisor  would  be 
liable  to  two  separate  actions,  and  therefore  the  rule  is 
that  the  original  creditor  cannot  sue.  His  case  is  not  an 
exception  from  the  general  rule  that  privity  of  contract 
is  required." 

This  case  was  cited  with  approval  in  Keller  v.  Ashford, 
133  U.  S.  610,  620,  a  case  very  similar  to  the  instant  case, 
in  which' it  was  said,  amongst  other  things:  "Upon  the 
question  whether  the  mortgagee  could  sue  at  law,  there  is 
no  occasion  to  examine  the  conflicting  decisions    in    the 
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courts  of  the  several  States,  because  it  is  clearly  settled  in 
this  court  that  he  could  not."  The  ground  of  the  refusal 
of  a  right  of  action  at  law  is  the  want  of  privity  of  con- 
tract, but  even  "in  equity,  as  at  law,  the  contract  of  the 
purchaser  to  pay  the  mortgage,  being  made  with  the  mort- 
gagor and  for  his  benefit  only,  creates  no  direct  obligation 
of  the  purchaser  to  the  mortgagee." 

Of  course,  no  agreement  between  the  mortgagor  and 
his  grantee  that  the  latter  shall  assume  the  mortgage  debt, 
can  change  the  relations  of  the  mortgagor  and  mortgagee, 
and  require  the  latter  to  treat  the  mortgagor  as  a  mere 
surety  for  the  debt,  without  the  assent  of  the  mortgagee 
(Shepperd  v.  May,  115  U.  S.  505,  511),  but  when  the  as- 
sent  of  the  mortgagee  has  been  given,  equity,  by  a  quasi 
subrogation,  and  in  order  to  avoid  a  multiplicity  of  suits, 
gives  to  the  mortgagee  the  benefit  of  all  the  collateral  obli- 
gations for  the  payment  of  the  debt    which   the    surety 
(mortgagor)  holds  for  his  indemnity.     This  right  of  the 
mortgagee  is  not  the  result  of  any  contract  between  the 
grantee  with  the  mortgagee,  or  with  the  mortgagor  for  his 
benefit,  nor  of  any  original  equity  residing  in  him.    "He 
is  allowed  by  a  rule  of  procedure,  to  go  directly  as  a  credi- 
tor against  the  person  ultimately  liable,  in  order  to  avoid  a 
circuity  of  action,  and  save  the  mortgagor,  as  the  interme- 
diate party,  from  being  harrassed  for  the  payment  of  the 
debt,  and  then  driven  to  seek  relief  over  against  the  per- 
son who  has  indemnified  him,  and  upon  whom  the  liability 
will  ultimately  fall.     The  equity  on  which  this  relief  de- 
pends is  the  right  of  the  mortgagor  against  his  vendee,  to 
which  he  is  permitted  to  succeed  by  substituting  himself 
in  the  place  of  the  mortgagor."    CroweU  V.  St.  Barnabas 
Hospital,  12  C.  E.  Green,  655,  656;  Keller  V.  AsRford,  133 
U.  S.  610,  62"4-5.     The  same  conclusion  is  reached  in  an 
able  opinion  by  Cardwell,  J.,  in  Mcllvane  v.  Big  Stony  L. 
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Co.,  105  Va.  613,  a  case  very  similar  to  the  instant  case, 
and  in  which  the  prior  Virginia  cases  are  reviewed  and  dis- 
cussed. 

The  following  cases  in  this  State  bearing  on  this  ques- 
tion are  given  for  convenience  of  reference :  Ross  V.  M Une, 
12  Leigh  (39  Va.)  204;  Vanmeters  v.  V ammeters,  3  Gratt. 
(44  Va.)  148;  Jones  V.  Thomas,  21  Gratt.  (62  Va.)  96; 
Stewart  V.  James  River  &  K.  C.  Co.,  24  Gratt.  294;  WiUard 
V.  Worsham,  76  Va.  392;  Osborne  V.  Cabell,  77  Va.  462; 
Taliaferro  V.  Day,  82  Va.  79 ;  Francisco  v.  Shelton,  85  Va. 
779;  Tatvm  v.  BaUard,  94  Va.  370;  EUett  V.  McGhee,  94 
Va.  377  -Jfewberry  Land  Co.  v.  Newberry,  95  Va.  120; 
Cosmopolitan  Life  Ins.  Co.  V.  Koeffel,  104  Va,  619}  Cosset- 
man  V.  Gordon,  118  Va.  553. 

Counsel  for  the  defendant  in  error  insists  that  the  right 
to  maintain  this  action  at  law  is  sustained  by  Cosmopoli- 
tan, Life  Ins.  Co.  v.  Koegel,  supra;  but  the  facts  of  that  case 
do  not  warrant  the  conclusion.  In  that  case,  the  Royal 
Tribe  of  Joseph,  a  benefit  society  without  stockholders, 
desired  to  go  out  of  business  as  a  separate  entity,  and  to 
consolidate  with  the  Cosmopolitan  Life  Ins.  Co.,  and  in 
order  to  effect  this  object  and  fully  protect  its  members 
who  were  entitled  to  its  assets,  it  entered  into  an  agree- 
ment with  the  insurance  company  whereby  it  transferred 
to  that  company  all  of  its  assets  of  every  kind  and  Ms  busi- 
ness and  good  will,  and,  in  consideration  of  such  transfer, 
the  insurance  company,  among  other  things,  assumed  "all 
liabilities  of  the  said  Royal  Tribe  of  Joseph  of  certificates 
of  membership  upon  which  death  had  been  reported,  and 
which  were  at  the  date  of  said  contract  unpaid."  At  the 
date  of  the  contract,  the  death  of  Koegel,  a  member  of  the 
Royal  Tribe  of  Joseph,  had  been  reported  and  the  policy 
on  his  life  remained  unpaid.  An  action  was  brought  by 
the  beneficiary  against  the  insurance  company,  and  the 
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defense  of  want  of  privity  was  set  up  by  the  company,  but 
the  plaintiff  recovered  judgment  for  the  amount  of  the 
policy  in  the  trial  court,  and  that  judgment  was  affirmed 
by  this  court.  Upon  this  point,  Cardwell,  J.,  delivering  the 
opinion  of  the  court,  said :  "But  the  defendant  insists  that 
as  the  plaintiff  is  a  stranger  to  the  consideration  for  which 
that  promise  and  agreement  was  made,  she  cannot  mam* 
tain  this  action,  and  that  it  could  be  maintained  by  the 
Royal  Tribe  of  Joseph  alone — this  upon  the  theory  that 
there  must  be  a  privity  between  the  plaintiff  and  defendant 
in  order  to  render  the  defendant  liable  to  an  action  by  the 
plaintiff  on  the  contract.  This  is  undoubtedly  the  general . 
rule;  but  it  has  its  exceptions  like  many  other  general 
rules." 

He  then  proceds  to  discuss  the  subject,  and  distinctly 
places  the  right  of  recovery  on  the  ground  of  the  well- 
established  exception  to  the  general  rule,  that  wherever 
one  person  has  in  his  hands  money  equitably  belonging  to 
another,  that  other  person  may  recover  it  by  assumpsit 
for  money  had  and  received.  In  such  case,  it  is  said,  the 
law  creates  the  privity  and  implies  the  promise  necessary 
to  support  the  action.  This  exception  is  of  long  standing 
and  is  as  well  established  as  the  rule  itself. 

In  the  Koegel  case,  Cardwell,  J.,  uses  the  following  lan- 
guage w  "In  the  one  class  of  cases  the  principle  is  applied 
where  it  is  money  that  the  defendant  has  which  equitably 
belongs  to  the  plaintiff,  and  in  the  other  where  the  de- 
fendant has  either  money  or  property  in  consideration  of 
which  he  has  promised  to  pay  the  debt  due  the  plaintiff 
by  his  debtor,  from  whom  the  defendant  acquired  such 
money  or  property,  and  to  whom  the  promise  was  made, 
and  in  either  case  the  law  creates  the  privity  and  implies 
the  promise  necessary  to  support  an  action  on  the  part  of 
the  plaintiff  to  recover  his  debt  of  the  defendant." 
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The  rule  and  the  modification  thereof  is  well  stated  by 
Staples,  J.,  in  Jones  V.  Thomas,  21  Gratt.  (62  Va.)  96, 
101,  hereinbefore  quoted. 

In  the  instant  case  there  was  no  property  or  money  in 
the  hands  of  the  grantee.  The  property  had  been  sold  to 
pay  the  mortgage  debt,  and  the  action  was  brought  to  re- 
cover the  deficiency. 

The  same  rule  is  stated  in  15  Ency.  PL  &  Pr.  514,  citing 
many  cases.    See  also  National  Bank  v  Gramd  Lodge,  supra. 

In  Baltimore  &  Ohio  R.  Co.  V.  Burke,  102  Va.  546,  Keith, 
P.,  uses  this  language :  "If  the  defendant  has  money  in  his 
possession  which  in  good  conscience  he  ought  to  pay  to  the 
plaintiff,  the  law  will  imply  a  promise  upon  the  part  of  the 
defendant  to  do  his  duty,  and  to  pay  the  money ;  and  this 
implied  promise  is  as  effectual  to  create  privity  between 
the  parties  as  an  express  promise  would  be." 

On  the  other  hand,  it  is  said  that  where  the  contract  is 
primarily  for  the  benefit  of  the  parties  thereto,  the  mere 
fact  that  a  third  person  would  be  incidentially  benefited 
does  not  give  him  a  right  to  sue  for  its  breach.  Where  the 
right  of  the  creditor  is  derivative  only,  his  remedy  is  in 
equity  and  not  at  law.  Simpson  v.  Brown,  supra;  Willard 
v.  Wood,  135  U.  S.  309;  Davis  v.  CaUoway,  30  Ind.  615; 
Williston's  Contracts,  260;  15  Ency.  PI.  &  Pr.  516  and 
cases  cited. 

Whether  or  not  Thacker  was  principal  or  surety  for  the 
debt,  and,  if  surety  only,  whether  he  was  released  by  giv- 
ing time  to  the  principal  without  his  consent,  cannot  be 
considered.  This  was  a  motion  to  dismiss  for  want  of 
jurisdiction  of  the  subject  matter,  and  matters  affecting 
the  merits  of  the  case  cannot  be  considered. 

We  are  of  opinion  that  a  court  of  law  is  without  juris- 
diction in  the  premises,  and  for  that  reason  the  judgment 
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of  the  circuit  court  must  be  reversed,  but  without  preju- 
dice to  the  appellee  to  assert  any  claim  it  may  have  in  a 
court  of  equity. 

Reversed. 


WASHINGTON  &  OLD  DOMINION  RAILWAY  v.  K  S.  ROYSTER 
GUANO  COMPANY,  EX  REL.,  &c. 

(Richmond,  January  84,  1918.) 

1.  Railroads — Construction   of  Siding — State   Corporation   Commis- 

sion— Pleading. — Where  the  petition  filed  before  the  State  Cor- 
poration Commission  prayed  that  the  railway  be  required  to  ex- 
tend or  operate  a  certain  siding,  or  that  the  petitioner  be  allowed 
to  construct  it  and  the  railway  required  to  operate  it,  and  it 
appeared  from  the  evidence  that  the  general  public  would  be 
interested  in  the  siding  and  the  railway  had  declined  an  offer 
by  the  petitioner  to  bear  the  expense:  Held,  that  an  order  re- 
quiring the  railway  to  construct  the  siding  does  not  go  outside 
of  the  issue  as  made  up  between  the  parties,  even  if  the  Corpo- 
ration Commission,  in  proceedings  of  this  character  can  be  held 
to  strict  rules  of  pleading  as  to  the  scope  of  orders  made  by  it 

2.  State    Corporation    Commission— -Jurisdiction — Construction    of 

Siding — Interstate  Commerce. — Where  a  spur  track  or  siding 
sought  to  be  re-established  would  be  used  indiscriminately  for 
both  interstate  and  intrastate  commerce,  and  the  restoration  of 
the  track,  instead  of  constituting  a  burden  upon  interstate  com- 
merce would  be  in  aid  of  it  and  enable  the  company  to  handle  both 
classes  of  business  more  efficiently,  the  State  Corporation  Com- 
mission has  jurisdiction  to  compel  the  railway  company  to  con- 
struct the  track. 

3.  Railroads — Public  Duties — Re-Construction  of  Siding. — It  is  the 

duty  of  a  railroad  company  to  reconstruct  a  siding  or  spur  track 
which  was  in  existence  when  it  leased  the  property,  the  land 
for  which  was  acquired  for  that  special  purpose,  and  which  is 
necessary  to  enable  the  company  properly  to  discharge  its  public 
duties.  The  petitioner,  being  a  part  of  the  public,  is  entitled  to 
facilities  equal  to  those  of  his  competitors  in  business,  and  the 
railway  company  has  no  right  to  discriminate  against  its  busi- 
ness by  refusing  to  maintain  the  facility. 

4.  Idem  —  Public    Duties  —  Revenues  —  Interstate    Commerce. — The 

rights  of  shippers  and  the  duties  of  a  railroad  company  cannot 
be  determined  by  the  consideration  that  revenues  derived  by  the 
company  on  shipments  from  a  point  outside  of  the  State  are  less 
than  they  are  on  shipments  from  a  point  within  the  State.  To 
admit  such  a  proposition  is  to  admit  that  the  company  has  the 
right  to  discriminate  against  interstate  commerce. 

Appeal  from  State  Corporation  Commission. 

Affirmed. 
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W.  J.  Lambert  and  C.  E.  tficol,  for  the  appellant. 
C.  /.  Collins,  for  the  appellee. 

PItfeNtis,  J.,  absent. 

Kelly,  J. : 

The  F.  S.  Royster  Guano  Company  filed  its  petition  be- 
fore the  State  Corporation  Commission  to  compel  the  ex- 
tension by  the  Washihgton  &  Old  Dominion  Railway  of  a 
certain  side-track  at  Leesburg,  Virginia.  The  Commission 
entered  an  order  granting  the  prayer  of  the  petition,  and 
the  Railway  brings  the  case  here  for  review.  We  have 
maturely  considered  the  record  and  entertain  no  doubt  as 
to  the  propriety  or  legality  of  the  order. 

The  case  was  fully  heard  upon  the  petition,  the  demurrer 
and  answer  thereto,  the  testimony  of  witnesses,  and  the 
arguments  and  briefs  of  counsel;  and  the  Commission, 
after  taking  the  controversy  under  advisement,  announced 
its  decision  in  a  written  opinion  which  satisfactorily  dis- 
closes the  facts,  the  contentions  of  the  parties,  and  the 
reasons  and  authorities  upon  which  the  decision  is  based. 
This  opinion  prepared  by  Prentis,  Chairman,  and  con- 
curred in  by  Commissioners  Rhea  and  Wingfield,  we  shall 
adopt  as  the  opinion  of  this  court.  Counsel  for  the  Rail- 
way, while  still  insisting  here  that  the  order  was  erron- 
eous in  all  respects,  further  earnestly  contend  before  us 
that  even  if  the  Commission  was  right  in  ordering  the 
construction  of  the  side-track,  the  order  improperly  went 
beyond  the  scope  of  the  pleadings  in  requiring  the  work  to 
be  done  entirely  at  the  expense  of  the  Railway,  and  in 
directing  the  extension  for  a  greater  distance  than  was 
indicated  in  the  petition. 

It  does  appear  from-  the  petition  and  from  the  evidence 
that  the  Guano  Company  was  willing  to  pay  for  grading 
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and  preparing  the  roadbed  on  the  right  of  way,  the  cost 
of  all  necessary  materials,  and  the  cost  of  constructing 
and  maintaining  the  extension;  and  it  further  appears 
that  the  literal  prayer  of  the  petition  was  for  an  extension 
of  a  much  shorter  siding  than  that  which  was  in  terms 
designated  in  the  order.  It  is  readily  manifest,  however, 
upon  an  examination  of  the  record  and  of  the  opinion  by 
the  Commission,  that  no  error  was  committed,  either  in 
requiring  the  side-track  to  be  constructed  at  the  Railway's 
expense,  or  in  the  specification  of  the  length  of  the  line. 

As  to  the  expense  of  building  the  siding,  the  Commis- 
sion found  from  the  evidence  that  the  general  public  would 
be  interested  therein,  and  that  the  track  when  constructed 
would  not  constitute  merely  a  private  switching  facility  for 
the  sole  benefit  of  the  Guano  Company.  The  Railway  had 
distinctly  declined  the  offer  made  by  the  Guano  Company 
to  bear  the  expense,  and  refused  to  build  the  track  upon 
any  terms  whatever.  The  prayer  of  the  petition  was  in  the 
alternative,  either  (1)  that  the  Railway  be  required  to  ex- 
tend and  operate  the  siding,  or  (2)  that  the  petitioner  be 
allowed  to  construct  it  and  the  Railway  required  to  operate 
it.  Therefore,  if  it  were  conceded  that  the  Commission, 
in  proceedings  of  this  character,  can  be  held  to  strict  rules 
of  pleading  as  to  the  scope  of  the  orders  made  by  it,  the 
order  in  this  case  does  not  go  outside  of  the  issue  as  made 
up  between  the  parties. 

As  to  the  claim1  of  the  Railway  that  the  Commission 
directed  the  construction  of  a  longer  line  than  the  Guano 
Company  requested,  it  is  sufficient  to  say  that  the  order 
does  not  in  fact  do  so.  The  language  of  the  order,  con- 
strued in  the  light  of  the  opinion  and  the  evidence,  very 
clearly  granted  substantially  the  relief  in  this  respect  which 
had  been  asked  for,  and  refused  by  the  Railway,  and  which 
was  understood  by  the  parties  to  be  directly  in  issue  at  the 
hearing  before  the  Commission. 
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The  opinion  of  the  Commission,  adopted  by  us,  is  as 
follows : 

"As  we  understand  the  facts  in  this  case,  the  Washing* 
ton  &  Old  Dominion  Railway,  as  the  lessee  of  the  Southern 
Railway  Company,  controls  and  operates  an  industrial  spur 
track  at  Leesburg,  which  was  originally  constructed  by  the 
lessor  upon  its  right  of  way  which  was  purchased  for  that 
purpose,  for  a  distance  of  465  feet,  extending  from  the 
north  side  of  South  street  and  running  thence  to  the  south 
side  of  Loudoun  (or  Market)  street,  Leesburg. 

"Shortly  after  the  Washington  &  Old  Dominion  Railway 
took  possession  of  the  property  under  its  lease,  the  extreme 
end  of  this  industrial  siding,  say  150  feet  thereof,  built  on 
a  wooden  trestle,  was  destroyed  by  fire  and  has  never  been 
rebuilt.  Upon  this  siding  there  are  now  located  at  least 
six  fertilizer  warehouses,  into  which  fertilizer  which  is 
shipped  to  Leesburg  is  unloaded  and  thence  distributed  to 
the  local  consumers.  The  track  is  also  used  by  the  de- 
fendant company  as  a  public  team  or  delivery  track  for 
persons  desiring  to  receive  their  carload  freight  therefrom. 

"The  petitioner,  the  F.  S.  Royster  Guano  Company,  a 
large  manufacturer  of  guano,  and  proprietor  of  numerous 
factories,  one  of  which  is  located  in  Baltimore,  Maryland, 
desiring  to  extend  its  business,  has  purchased  a  piece  of  land 
located  alongside  of  the  right  of  way  of  the  industrial  spur 
track  referred  to,  at  its  extreme  end,  where  the  track  has, 
as  above  stated,  been  destroyed. 

"It  has  filed  its  petition  and  asked  that  this  Commission 
require  the  railroad  company  to  rebuild  the  destroyed  por- 
tion of  the  track  so  that  it  may  transact  its  fertilizer  busi- 
ness at  Leesburg  in  the  same  way  that  other  fertilizer  deal- 
ers are  transacting  business  there  upon  the  uninjured  por- 
tion of  that  industrial  spur  track  and  has  offered  to  pay 
the  entire  expense  of  reconstructing  it. 
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"Both  in  the  petition  and  in  the  argument  the  petitioner 
has  presented  the  question  here  involved  as  if  the  track, 
when  reconstructed,  would  be  its  own  private  switching 
facility.  This,  we  think,  is  a  misconception,  as  will  here- 
after appear. 

"The  company  has  refused  to  rebuild  the  track,  taking 
the  position  that  inasmuch  as  the  shipments  from  Balti- 
more are  interstate  commerce  this  Commission  has  no 
jurisdiction  over  the  complaint;  that  the  extension  would 
be  for  the  private  benefit  of  the  petitioner  in  response  to 
no  public  'demand ;  that  its  freight  revenue  derived  from 
such  shipments  would  be  less  than  if  the  fertilizer  were 
transported  over  its  own  line  from  the  Alexandria,  Vir- 
ginia, factories  to  Leesburg,  and  that  the  switch  would  be 
expensive  to  operate. 

"We  think  that  none  of  the  defenses  of  the  company 
should  be  sustained. 

"It  is  perfectly  apparent,  and  not  denied,  that  the  South- 
ern Railway  Company  purchased,  and  the  lessee,  the  de- 
fendant, holds  the  land,  not  for  the  purpose  of  constructing 
and  operating  a  private  switching  facility,  but  for  the  pur- 
pose of  constructing  its  own  industrial  spur  track  primarily 
for  the  use  of  the  shippers  owning  warehouses  contiguous 
thereto,  and  also  for  the  use  of  the  general  public.  Hence 
the  burned  trestle  cannot  be  deemed  to  be  a  private  facil- 
ity. When  it  was  originally  constructed  it  was  all  operated 
in  the  company's  interest  and  in  order  to  enable  it  to  serve 
the  public  generally,  and  if  reconstructed  it  will  continue 
to  have  this  public  character. 

"First,  as  to  the  defense  that  this  Commission  has  no 
jurisdiction  because  the  shipments  referred  to  constitute 
interstate  commerce.  We  would  say  that  the  spur  track 
facility  is  used  indiscriminately  by  the  company  both  for 
interstate  and  intrastate  commerce  and  the  restoration  of 
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the  track,  instead  of  constituting  a  burden  upon  interstate 
commerce  would  be  in  aid  of  interstate  commerce,  and 
enable  the  company  to  do  both  classes  of  business  more 
efficiently.  If  this  defense  be  valid,  then  this  commission 
is  without  jurisdiction  to  deal  with  any  railway  facility 
located  in  this  State,  because  practically  all  railway  facili- 
ties are  used  both  for  interstate  and  intrastate  commerce, 
just  as  this  industrial  spur  track  is  to  be  used. 

"Second,  as  to  the  claim  that  the  extension  is  for  the  pe- 
titioner's private  benefit  and  not  for  the  public.  We 
would  say  that  the  petitioner  constitutes  a  part  of  the  pub- 
lic, and  is  entitled  to  facilities  equal  to  those  of  his  com- 
petitors in  business,  and  that  the  defendant  company  has 
no  right  to  discriminate  against  its  business  by  refusing 
to  maintain  the  facility  which  existed  at  the  time  it  be- 
came the  lessee  of  the  property  so  long  as  it  is  needed  to 
enable  the  defendant  properly  to  discharge  its  public  du- 
ties. The  land  was  acquired  for  the  very  purpose  of  main- 
taining this  industrial  spur  track,  and  the  evidence  plain- 
ly indicates  that  it  was  necessary  at  the  time  its  predeces- 
sor in  title  constructed  it,  and  that  it  is  none  the  less  neces- 
sary at  Leesburg  at  this  time.  In  refusing  to  rebuild  and 
maintain  this  track  in  its  entirety,  the  company  is  plainly 
failing  to  discharge  the  duties  which  it  undertook  to  per- 
form at  the  time  it  leased  the  property  from  the  Southern 
Railway  Company. 

"Third.  Equally  vain  is  the  defense  that  the  revenues 
derived  by  the  company  are  less  on  shipments  of  fertilizer 
from  Baltimore,  Maryland,  than  they  are  on  shipments  of 
fertilizer  from  Alexandria,  Virginia.  The  rights  of  the 
shippers  and  the  duties  of  the  public  can  never  be  de- 
termined by  any  such  consideration.  To  admit  the  propo- 
sition is  to  admit  that  the  company  has  the  right  to  dis- 
criminate against  interstate  commerce. 


Digitized  by 


Google 


404  15  Virginia  Appeals. 

"Meyer,  Commissioner,  in  "Railway  Rates  from  Texas, 
Louisiana  and  Arkansas  to  Oklahoma  and  Missouri,"  28 
Interstate  Commerce  Commission  Reports,  page  474,  in 
dealing  with  a  question  involving  a  similar  principle,  uses 
this  language:  'The  broad  fundamental  question  involved 
in  this  case  is  whether  the  Santa  Fe  should  be  permitted 
to  retain  for  itself  the  lumber  market  at  points  on  its  line 
for  the  benefit  of  producing  points  on  its  line  to  the  ex- 
clusion of  all  others,  except  under  a  penalty  of  3  l-2c  per 
100  pounds.  We  think  this  is  an  exercise  of  a  carrier's 
rate-making  power  far  too  arbitrary  and  too  selfish  to  be 
permitted  under  the  act.  As  a  matter  of  sound  policy  un- 
der the  law  a  carrier  is  not  justified  in  attempting  to  re- 
strict its  traffic  to  movements  between  points  on  its  own 
line. 

"In  Indianapolis  Freight  Bureau  V.  C.  C.  C.  &  St.  L.  Rv. 
Co.  and  others,  26  Interstate  Commerce  Commission  Re- 
ports, page  58,  Harlan,  Commissioner,  says:  'But  we  re- 
call no  case  in  which  the  Commission  has  recognized  the 
right  of  a  carrier  to  fix  its  rates  to  or  from  a  given  point 
on  a  higher  level  than  they  otherwise  should  be,  in  order 
to  prevent  one  commodity  from  competing  with  another, 
or  to  keep  the  products  of  one  community  out  of  a  terri- 
tory ;  the  wants  of  which  may  be  fully  supplied  by  another 
community.  In  our  judgment  the  right  to  adjust  rates  on 
any  such  theory  should  not  rest  either  in  the  carrier  or 
in  this  Commission.  The  rails  of  a  common  carrier  form 
a  public  highway  over  which  the  commerce  of  any  com- 
munity should  be  able  freely  to  movte  on  rates  that  are  rea- 
sonable, all  things  considered,  regardless  of  the  conse- 
quences of  its  competition  upon  any  other  community/ 

"If  the  rate  on  fertilizer  from  Baltimore  to  Leesburg, 
$2.00  per  net  ton,  as  against  $1.10  per  net  ton  from  Alex- 
andria, is  inadequate,  then  proper  effort  should  be  made 
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to  have  the  rate  increased.  The  defendant  cannot  lawfully 
refuse  to  perform  the  public  service  for  which  it  was  or- 
ganized. 

"Fourth.  We  think  the  claim  that  to  increase  the  length 
of  the  switch  150  feet,  so  far  from  making  it  more  expen- 
sive to  operate,  would  substantially  decrease  the  expense 
of  operation.  The  evidence  shows  that  the  switch  is  great- 
ly crowded,  and  the  company  itself  claims  that  it  is  now 
necessary  to  move  every  car  several  times,  and  it  must  be 
apparent,  under  the  conditions  which  here  appear,  that  the 
longer  the  switch  is,  the  more  room  there  is  for  pushing 
cars  out  of  the  way  of  those  which  it  is  desired  to  place 
at  warehouses  which  are  nearer  to  the  main  line.  The  evi- 
dence plainly  shows  that  when  the  switch  was  longer  the 
congestion  was  less. 

"Upon  the  whole  case,  we  are  of  opinion  that  it  is  the 
duty  of  the  company  to  restore  that  portion  of  its  indus- 
trial spur  track  to  the  condition  in  which  it  was  before  the 
track  was  destroyed,  so  as  to  relieve  the  congestion  now 
existing,  as  well  as  for  the  purpose  of  affording  the  peti- 
tioner and  the  general  public  proper  unloading  facilities 
at  Leesburg." 

Affirmed. 


WEBB   v.   COMMONWEALTH. 
(Richmond,  January  24,  1918.) 

Criminal  Law — Indictment — Conclusion — Surplusage — Const.,  sec. 
106. — The  conclusion  of  an  indictment  with  the  words,  "against 
the  peace  and  dignity  of  the  Commonwealth  of  Virginia,"  does 
not  violate  section  106  of  the  Constitution  reauiring  that  indict- 
ments Shall  conclude  "against  the  peace  and  dignity  of  the  Com- 
monwealth." The  words  "of  Virginia"  were  plainly  surplusage, 
which  in  no  way  could  have  operated  prejudicially  to  the  accused. 

Idem — Instructions — Intention. — An  instruction  which  told  the 
jury  that  one  is  presumed  to  have  intended  the  necessary  con- 
seouences  of  his  act,  and  that  thev  were  the  judges  of  the  evi- 
dence, and  could  draw  such  deductions  from  the  entire  evidence 
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as  in  their  judgment  should  be  drawn  therefrom  and  act  on  the 
same  in  finding  their  verdict,  when  isad  with  the  other  instruc- 
tions given,  could  not  have  misled  the  jury. 

3.  Idem — Venue — Evidence. — Where   the   evidencs    showed    that    the 

crime  for  which  accused  was  being  tried  was  committed  at  New- 
port, and  it  appears  from  an  act  of  the  general  assembly  of  Vir* 
ginia  that  the  village  known  as  the  town  of  Newport,  in  the 
county  of  Giles,  was  incorporated  under  that  name,  it  is  suffi- 
ciently shown  that  the  offense  was  committed  in  Giles  county. 
This  court  will  take  judicial  notice  of  charters  of  municipal 
corporations. 

4.  Idem — Larceny — Felonious  Intent — Evidence. — Where  the  evidence 

tended  to  show  that  a  horse  was  secretly  and  clandestinely  .taken 
in  the  night  time,  in  the  absence  of  the  owner,  without  any  claim 
of  right,  and  that  no  act  had  been  done  by  the  accused  down  to 
the  time  of  his  arrest  to  indicate  a  purpose  to  restore  it  to  the 
owner,  these  were  circumstances  conducing  to  the  belief  that  the 
taking  was  felonious;  and  if  the  jury  believed  that  these  circum- 
stances had  been  established  they  were  warranted  in  finding  the 
accused  guilty  of  larceny,  notwithstanding  his  protestation  of 
innocence. 

Error  to  Circuit  Court  of  Giles  county. 

Affirmed. 

W.  B.  Snidow,  for  the  plaintiff  in  error. 

Attorney-General  J  no.  Garland  Pollard,  Assistant  At- 
torney-General J.  D.  Hank,  Jr.,  and  Leon  Af.  Bazile,  for 
the  Commonwealth. 


Whittle,  P.: 

Plaintiff  in  error,  Philip  Webb,  a  negro  boy,  was  indicted 
for  the  larceny  of  a  horse,  the  property  of  Dr.  F.  S.  Givens, 
and  sentenced  to  confinement  in  the  penitentiary  for  three 
years  conformably  to  the  verdict  of  the  jury. 

It  appears  from  the  evidence  that  Webb,  in  company 
with  another  negro,  Page,  went  to  the  stable  of  Dr.  Givens, 
a  physician  living  at  Newport,  Va.,  in  the  night  time,  and 
the  accused,  without  the  knowledge  or  consent  of  the  own- 
er, who  was  absent  from  home,  took  therefrom  the  horse 
in  question.  Dr.  Givens,  upon  his  return  and  discovery 
that  his  horse  had  been  taken,  by  the  use  of  the  telephone 
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procured  the  arrest  of  the  accused  while  several  miles  from 
Newport  and  riding  the  horse  in  another  direction.  Page, 
who  was  arrested  at  the  same  time,  was  riding  a  horse  be- 
longing to  a  Mr.  Logan,  which  he  had  taken  from  his  pas- 
ture field.  The  boys  when  arrested  stated  that  by  pre- 
vious arrangement  they  were  on  their  way  to  Eggleston, 
a  village  five  or  six  miles  distant  from  Newport,  to  visit 
a  colored  girl;  that  they  were  merely  taking  a  ride,  and 
Page  asserted  that  Logan  <  had  given  him  permission  to 
ride  his  horse  whenever  he  wanted  to.  Webb  was  the  only 
witness  introduced  in  his  own  behalf,  and  substantially 
gave  the  foregoing  version  of  the  occurrence.  He  denied 
that  he  intended  to  steal  the  horse,  but  declared  that  it  was 
his  purpose  to  ride  it  to  Eggleston  and  return  before  day- 
light, so  that  nobody  would  know  anything  about  the  af- 
fair, and  he  said  he  would  have  accomplished  his  purpose 
if  the  owner  had  not  missed  the  horse  and  caused  his  ar- 
rest. 

The  assignments  of  error  are : 

1.  To  the  overruling  of  a  motion  to  quash  the  indict- 
ment, and  also  the  demurrer  thereto.  The  ground  of  this 
assignment  is  that  the  indictment  does  not  conclude  in  the 
precise  terms  prescribed  by  section  106  of  the  Constitu- 
tion of  Virginia;  The  section  reads :  "Writs  shall  run  in 
the  name  of  the  'Commonwealth  of  Virginia'  and  be  at- 
tested by  the  clerks  of  the  several  courts.  Indictments 
shall  conclude  'against  the  peace  and  dignity  of  the  Com- 
monwealth/ " 

This  indictment  concludes  "against  the  peace  and  dig- 
nity of  the  Commonwealth  of  Virginia,"  and  it  is  insisted 
that  the  addition  of  the  words  "of  Virginia"  violates  the 
constitutional  provision,  and  renders  the  indictment  in- 
valid. This  identical  question  was  decided  adversely  to  the 
present  contention  by  this  court  in  Brown  v.  Common- 
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wealth,  86  Va.  466,  467-8;  hence,  we  need  hardly  do  more 
th&n  iterate  what  was  said  by  the  court  in  that  case,  name- 
ly: "The  mere  statement  of  the  objection  to  the  con- 
clusion of  the  indictment  is  a  sufficient  answer  to  it."  The 
concluding  clause  contained  all  the  words  required  by  the 
constitution,  and  the  added  words  "of  Virginia,"  was 
plainly  surplusage,  which  in  no  way  could  have  operated 
prejudicially  to  the  accused,  and  does  not  constitute  re- 
versible error. 

2.  The  second  assignment  of  jerror  is  to  the  giving  of 
the  following  instruction  at  the  request  of  the  Common- 
wealth: "The  court  instructs  the  jury  that  in  criminal 
cases  a  man  on  trial  is  presumed  to  have  intended  that 
which  is  the  necessary  consequence  of  his  act,  and  that 
the  jury  are  the  judges  of  the  evidence  and  can  draw  such 
deductions  from  the  entire  evidence  as  in  their  judgment 
should  be  drawn  therefrom  and  act  on  same  in  finding  their 
verdict." 

Instructions  must  be  read  as  a  whole,  and  from  that 
viewpoint  the  above  instruction  should  be  considered.  At 
the  request  of  the  defendant  the  court  gave  two  instruc- 
tions, as  follows: 

(a)  "The  court  instructs  the  jury  that  the  burden  of 
proof  is  on  the  Commonwealth  to  prove  beyond  all  rea- 
sonable doubt  each  and  every  allegation  of  the  indictment, 
and  if  the  jury  shall  have  any  rational  doubt  as  to  any  im- 
portant fact  necessary  to  convict  the  accused  of  any  of- 
fense, they  are  bound  to  give  the  accused  the  benefit  of  that 
doubt." 

(b)  "The  court  instructs  the  jury  that  the  intent  of  the 
accused  at  the  time  of  the  taking  of  the  horse  in  the  indict- 
ment mentioned  is  a  material  fact  in  this  case,  and  that 
before  they  can  convict  him  of  the  offense  chared  they 
must  be  convinced  bevond  all  reasonable  doubt  that  at  the 
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time  he  took  it,  he  took  it  intending  wholly  to  deprive  the 
owner  of  this  horse  and  without  an  intention  to  return  it." 
-  The  first  instruction  did  not  tell  the  jury  "that  the 
necessary  consequence  of  finding  the  horse  in  Webb's  pos- 
session was  that  he  was  guilty  of  the  larceny  of  it/'  as 
counsel  seemed  to  suppose;  but,  after  stating  that  one  is 
presumed  to  have  intended  the  necessary  consequences  of 
his  act*  the  jury  were  told  that  they  were  the  judges  of  the 
evidence,  and  could  draw  such  deductions  from  the  entire 
evidence  as  in  their  judgment  should  be  drawn  therefrom 
and  act  on  the  same  in  finding  their  verdict.  In  sub- 
stance, this  instruction  has  been  repeatedly  applied,  and 
certainly  in  this  case,  as  qualified  by  the  other  instructions, 
could  not  have  misled  the  jury.  Horton  V.  Commonwealth, 
99  Va.  848,  853;  McCue's  Case,  103  Va.  870,  910. 

3.  The  last  assignment  is  based  upon  the  contentions 
that  the  Commonwealth  failed  to  prove  that  the  offense 
was  committed  in  Giles  county ;  and  that  the  evidence  was 
not  sufficient  to  sustain  the  verdict.  The  evidence  shows 
that  Dr.  Givens'  house  and  the  stable  from  which  the  horse 
was  taken  were  at  Newport,  and  it  appears  from  an  act  of 
the  General  Assembly  of'  Virginia  that  the  village  known 
as  the  town  of  Newport,  in  the  county  of  Giles,  was  incor- 
porated under  that  name.  Acts  1871-2,  p.  106.  It  is  set- 
tled law  that  this  court  will  take  judicial  notice  of  charters 
of  municipal  corporations.  Duncan  V.  City  of  Lynchburg, 
2  Va.  Dec.  700,  706. 

With  respect  to  the  contention  that  the  evidence  is  not 
sufficient  to  sustain  the  verdict:  It  is  true,  and  the  jury 
were  so  instructed,  that  in  order  to  find  the  accused  guilty, 
it  was  essential  for  the  Commonwealth  to  prove  that  the 
original  taking  was  felonious — that  is  to  say,  that  the  tak- 
ing was  done  with  no  intention  to  return  the  horse,  but  to 
deprive  the  owner  thereof  permanently.    Yet,  whether  or 
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not  there  was  such  intent  was  a  question  of  fact  for  the 
determination  of  the  jury;  and,  if  from  the  whole  evi- 
dence, such  intent  might  fairly  be  inferred,  the  verdict  of 
the  jury  to  that  effect,  approved  by  the  trial  court,  ought 
not  to  be  disturbed  by  an  appellate  court.  It  has  been  well 
said  that  there  is  not  one  case  in  a  hundred  where  the  felon- 
ious intent  in  the  original  taking  can  be  proved  by  direct 
evidence.  From  the  nature  of  the  case,  intent,  generally, 
must  be  inferred  from  circumstances.  Booth  V.  Common- 
wealth, 4  Gratt.  (45  Va.)  552. 

Where,  therefore,  as  in  this  case,  the  evidence  tended  to 
show  th$t  the  horse  was  secretly  and  clandestinely  taken 
in  the  night  time,  in  the  absence  of  the  owner,  without  any 
claim  of  tfght;  and  that  no  act  had  been  done  by  the  ac- 
cused down  to  the  time  of  his  arrest  to  indicate  a  purpose 
to  restore  it  to  the  owner,  these  were  circumstances  con- 
ducing to  the  belief  that  the  taking  was  felonious ;  and  if 
the  jury  believed  that  these  circumstances  had  been  es- 
tablished, they  were  sufficient  to  warrant  their  finding, 
notwithstanding  the  defendant's  protestation  of  his  inno- 
cence. ~*1 

Plaintiff  in  error's  case  is  before  us  as  upon  a  demurrer 
to  the  evidence  (Code,  sec.  3484),  and  the  rule  is  settled 
by  numerous  decisions  of  this  court  that  the  verdict  of  a 
jury  will  not  be  set  aside  on  writ  of  error  where,  when  so 
considered,  there  is  sufficient  evidence  to  support  it. 

Judgment  affirmed. 
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CAMP  &  MEEHL  v.  CHRISTO  MANUFACTURING  CO.,  INC. 
(Richmond,  March  21,  1918.) 

1.  Pleading  and  Practice  —  General  Issue  —  Actions  —  Negotiable 

Note— Contracts. — In  an  action  to  recover  the  amount  of  certain 
promissory  notes  executed  by  the  defendant  in  favor  of  the  plain- 
tiffs under  the  plea  of  the  general  issue,  the  defendants  may 
rely  on  and  prove  that  the  notes  sued  on  were  part  of  a  contract 
in  writing  between  plaintiff  and  defendants,  executed  by  both 
at  the  same  time  the  notes  were  executed,  for  the  sale  and  pur- 
chase of  a  soda  water  fountain,  for  the  purchase  price  of  which 
the  notes  were  given;  that  the  plaintiff,  after  the  contract  was 
executed,  insured  its  interest  in  the  property  against  loss  by 
fire;  that  the  property  was  destroyed  by  fire;  and  that  before  the 
action  was  instituted  the  plaintiff  collected  from  such  insurance 
an  amount  to  the  defendants  unknown,  which  they  were  entitled 
to  have  credited  on  the  indebtedness  evidenced  by  the  notes. 

2.  Vendor   and    Vendee — Insurance. — When    a    vendor    effects    in- 

surance on  property  sold  in  pursuance  of  the  contract  of 
sale,  the  insurance  is  collateral  security  for  the  payment  of 
the  debt,  and  the  vendor  must  credit  the  debt  by  whatever 
amount  he  may  realize  from  such  insurance,  if  not  in  excess  of 
the  debt,  and  if  in  excess  of  the  debt,  the  residue  must  be  paid 
over  by  the  vendor  to  the  vendee.  And  this  is  true  whether  the 
insurance  be  of  property  or  only  of  the  vendor's  insurable  in- 
terest therein. 

Error  to  Corporation  Court  of  city  of  Hopewell. 

Reversed. 

Robert  G.  Hundley  and  C.  H.  Morrisette,  for  the  plain- 
tiffs in  error. 

Lemon  &  Blankenship,  for  the  defendant  in  error. 

STATEMENT  OP  THE  CASE  AND  FACTS. 

This  is  an  action  at  law  by  motion  of  the  defendant  in 
error  (Hereinafter  referred  to  as  plaintiff)  against  the 
plaintiffs  in  error  (hereinafter  referred  to  as  defen- 
dants) to  recover  the  amount  of  certain  promissory 
notes  executed  by  the  defendant  in  favor  of  the  plaintiffs. 
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The  defense  relied  on  is,  in  substance,  that  said  notes 
evidenced  but  a  part  of  a  certain  contract  in  writing  be- 
tween the  plaintiff  and  defendants  executed  by  them  both 
at  the  same  time  the  notes  were  executed  by  the  defen- 
dants ;  that  the  subject  of  such  contract  was  a  soda  water 
fountain  for  the  purchase  price  of  which  said  notes  were 
given;  that  the  plaintiff  after  said  contract  was  executed, 
and  in  pursuance  of  said  contract,  insured  its  interest  in 
said  property  against  loss  by  fire;  that  the  said  property 
was  destroyed  by  fire;  and  that  before  said  action  was  in- 
stituted the  plaintiff  collected  from  such  insurance  an 
amount  to  the  defendants  unknown,  which  the  defendants 
were  entitled  to  have  credited  on  said  indebtedness  evi- 
denced by  said  notes,  but  which  the  plaintiff  did  not  so 
credit,  or  any  part  thereof,  and  refused  so  to  do. 

The  Evidence  and  Facts. 

The  material  evidence  in  the  case  shown  by  plaintiffs 
own  witnesses  is  that  said  written  contract  contained  the 
following  provision: 

"And  I"  (the  defendants)  "agree  to  insure  the  said 
property"  (the  soda  water  fountain)  "promptly  and  keep 
the  same  insured,  at  my  own  expense,  loss,  if  any,  pay- 
able to  you"  (the  plaintiff)  "as  your  interest  may  appear; 
and  I  will  forward  you  the  policies  covering  the  same.  If 
I  delay  furnishing  insurance  you  may  at  your  option  in- 
sure your  interest,  and  I  will  pay  the  premium." 

The  president  of  the  plaintiff  testified  that  at  the  time 
the  contract  was  executed  he  knew  that  the  defendants 
could  not  get  fire  insurance  where  their  business  was  lo- 
cated; that  the  defendants  then  in  fact  so  informed  the 
plaintiff  and  that  they  (the  defendants)  could  not  them- 
selves take  out  such  insurance;  but  such  president  testi- 
fied that  he  did  not  promise  or  make  any  binding  obliga- 
tion that  the  plaintiff  would  take  out  and  carry  such  in- 
surance.   There  is  other  testimony  for  the  plaintiff  to  the 
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same  effect.  The  witnesses  for  plaintiff  admit,  however, 
that  after  the  contract  was  executed  and  the  said  prop- 
erty was  sold  and  delivered  to  the  defendants  the  plaintiff 
did  insure  their  interest  in  said  property  by  a  blanket 
policy  of  insurance;  that  such  property  was  afterwards 
destroyed  by  fire  and  the  plaintiff  collected  from  such  in- 
surance some  $250  or  $269  (the  exact  amount  not  being 
shown  by  the  evidence)  which  the  plaintiff  claimed  as  its 
own  money  on  the  ground  that  it  was  collected  from  in- 
surance independently  effected  by  the  plaintiff,  as  plain- 
tiff claimed  on  the  trial ;  and  that  the  defendants  were  not 
entitled  to  receive  any  credit  therefor  on  said  indebted- 
ness. 

There  is  no  other  evidence  bearing  on  the  question  as 
to  whether  said  insurance  was  effected  in  pursuance  of 
said  contract  or  independently  thereof  by  the  plaintiff. 

The  defendants  attempted  to  prove  that  the  provision  in 
the  contract  in  writing  above  quoted  was  altered  by  mu- 
tual agreement  before  the  contract  was  signed  so  as  to 
provide,  in  substance,  a  positive  obligation  on  the  part  of 
the  plaintiff  to  carry  fire  insurance  "and  stand  the  risk 
of  loss;"  but  the  testimony  for  the  defendants  falls  short 
of  furnishing  any  evidence  of  any  probative  value  to  sus- 
tain such  attempted  proof,  so  that  the  foregoing  state- 
ment of  evidence  must  be  taken  to  show  the  material  facts 
of  the  case. 

Further  Proceedings. 

There  was  a  trial  by  jury  which  resulted  in  a  verdict 
and  judgment  thereon  for  the  plaintiff  for  the  full  amount 
claimed  by  it. 

There  was  a  motion  by  the  defendants  before  the  court 
below  to  set  aside  the  verdict  because  of  misdirection  of 
the  jury  and  on  other  grounds. 

The  assignment  of  error  with  respect  to  the  alleged  mis- 
direction of  the  jury  is  the  giving  by  the  trial  court  of  in- 
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structions  Nos.  1,  3  and  4,  as  asked  for  by  the  plaintiff. 
Numbers  1  and  3  of  those  instructions  were  as  follows: 

"Instructions  of  Plaintiff  (Given). 

"No.  1.  The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  plaintiffs  and  defendants  en- 
tered into  the  contract  of  September  29,  1915,  and  by 
virtue  thereof  the  plaintiff  sold  and  delivered  to  the  de- 
fendants the  property  mentioned  in  the  contract  and  evi- 
denced by  notes  of  the  defendants,  they  must  find  for  the 
plaintiff  for  the  amount  sued  for  with  interest  and  ten  per 
cent,  attorney's  fee." 

"Instruction  No.  3  (Given). 

The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  plaintiffs,  the  Christo  Manufactur- 
ing Company,  carried  a  blanket  credit  insurance  on  the 
property  in  this  case  along  with  all  the  other  property 
sold  by  them  under  like  terms  and  conditions,  that  said 
insurance  is  but  an  insurance  of  the  debts  owing  to  the 
plaintiffs  in  which  the  defendants  have  no  interest  and 
they  must  find  for  the  plaintiff  so  far  as  the  question  of 
insurance  in  this  case  is  concerned,  unless  they  also  be- 
lieve from  the  evidence  that  the  contract  was  an  express 
stipulation  on  the  part  of  the  plaintiffs  that  they  would 
stand  all  loss  in  case  of  destruction  by  fire  of  the  prop- 
erty." 

Of  the  other  assignments  of  error  it  is  sufficient  to  say 
that  one  of  them  raises  the  question  before  us  whether  a 
special  plea  was  necessary  to  put  in  issue  the  defense 
aforesaid. 

Sims,  J.,  after  making  the  foregoing  statement,  de- 
livered the  following  opinion  of  the  court: 
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1.  The  defense  above  stated  was  provable  and  hence 
could  be  relied  on  by  the  defendants  under  their  plea  of 
the  general  issue,  and  no  special  plea  was  necessary  to 
put  such  defense  in  issue.  It  is  true  the  notes,  and  not  the 
contract,  were  sued  on  upon  the  face  of  the  notice  of  mo- 
tion. But  the  testimony  introduced  by  the  plaintiff  itself 
disclosed  that  the  notes  constituted  a  part  of  a  writen  con- 
tract between  the  parties,  all  entered  into  at  one  and  the 
same  time.  Hence,  the  action  on  the  notes  was  an  action 
on  the  written  contract  also  and  the  general  issue  in- 
volved the  question  of  what  was  that  contract  and  the  ef- 
fect of  it  upon  the  obligation  of  said  notes.    Further, — 

2.  In  the  view  we  take  of  the  case  the  fact  that  the  con- 
tract in  writing  between  the  parties  did  not  contain  a  posi- 
tive obligation  on  the  part  of  the  plaintiff  to  insure  its  in- 
terest in  the  property  which  was  the  subject  of  the  con- 
tract, is  immaterial.  The  contract  provided  that  the 
plaintiff  had  thereunder  an  option  so  to  do.  It  did  in  fact, 
after  the  contract  was  made,  insure  such  interest  and  sub- 
sequently realized  from  collection  of  such  insurance  some 
$250  or  $269  for  which  it  has  not  given  the  defendants  any 
credit  and  declines  to  do  so.  Since  the  contract  contained  the 
express  provision  as  to  insurance  above  quoted,  we  are  of 
opinion  that  the  insurance,  afterwards  effected  by  the 
plaintiff  in  accordance  with  the  option  given  it  by  such 
provision,  must  be  taken  to  have  been  effected  in  pursu- 
ance of  such  contract,  in  the  absence  of  any  evidence  to 
the  contrary,  except  the  mere  claim  of  the  plaintiff  post 
motam  litam  that  it  effected  the  insurance  independently. 
The  insurance  is  presumed  under  such  circumstances  to 
have  been  taken  out  in  accordance  with  the  provision  in 
the  contract. 

Such  a  provision  as  that  contained  in  the  instant  case  is 
a  very  frequent  one  in  contracts  such  as  that  in  question ; 
and  practically  the  same  provision  is  often  contained  in 
mortgages  and  deeds  of  trust.  It  is  well  settled  that  when 
the  vendor  of  the  property  effects  insurance  in  pursuance 
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of  such  a  contract,  the  insurance  is  collateral  security  for 
the  payment  of  the  debt  and  the  vendor  must  credit  the 
debt  by  whatever  amount  he  may  realize  from  such  in- 
surance if  not  in  excess  of  the  debt,  and  if  in  excess  of 
the  debt,  the  residue  must  be  paid  over  by  the  vendor  to 
the  vendee.  And  this  is  true  whether  the  insurance  be  of 
property  or  only  of  the  vendor's  insurable  interest  there- 
in. See  note  of  Judge  Freeman,  54  Am.  Dec.  698-9 ;  2  May 
on  Ins.,  sec.  452  B,  452  C ;  Vance  on  Ins.,  sees.  417,  419. 

It  is  true  that  if  the  vendor  effects,  for  his  own  benefit, 
insurance  on  the  property  sold,  independently  of  any  con- 
tract with  the  vendee  on  the  subject,  the  latter  is  entitled 
to  no  benefit  from  the  insurance.  See  54  Am.  Dec.  4693, 
et  seq.,  and  Carpenter  v.  Providence  Washington  Ins.  Co., 
16  Pet.  (U.  S.)  495.  But  such  is  not  the  case  before  us  as 
shown  by  the  evidence  in  the  record.  And,  as  above  noted, 
where  there  is  a  contract  between  vendor  and  vendee  con- 
taining a  covenant  with  respect  to  insurance,  the  insur- 
ance taken  out  while  such  contract  is  in  force  will  be  pre- 
sumed to  have  been  effected  in  pursuance  of  the  contract, 
in  the  absence  of  evidence  to  the  contrary. 

The  instructions  above  quoted  erroneously  disregarded 
the  above  mentioned  rule  of  law.  And  as  they  directed  a 
verdict  in  favor  of  the  plaintiff  for  the  full  amount  of  its 
claim  in  disregard  of  such  rule,  and  as  the  facts  in  the 
case  as  shown  by  the  plaintiff's  own  evidence  established 
that  under  such  rule  the  defendants  were  entitled  to  the 
credit  aforesaid,  such  action  of  the  court  affirmatively  ap- 
pears from  the  record  to  have  been  prejudicial  to  the  de- 
fendants and  hence  was  reversible  error. 

This  being  our  conclusion,  we  find  it  unnecessary  to  con- 
sider or  pass  upon  the  other  assignments  of  error  of  the 
defendants,  as  they  are  none  of  them  such  as  are  likely 
to  arise  on  a  new  trial  of  the  case. 

The  result  of  the  above  holding  is  that  the  judgment 
complained  of  was  excessive  to  the  extent  of  $250  or  $269, 
the  fire  insurance  money  collected  by  the  plaintiff  which 
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should  have  been  credited,  but  was  not  credited,  on  the 
plaintiff's  debt  in  accordance  with  the  evidence  in  the  case 
upon  its  trial  in  the  court  below.  We  are,  therefore,  of 
opinion  to  set  aside  and  reverse  the  judgment,  and  remand 
the  case  to  the  trial  court  with  instructions  to  put  the  plain- 
tiff on  terms  to  release  the  said  excess  amount  of  such 
judgment  to  the  extent  of  the  fire  insurance  money  afore- 
said collected  by  it  of  not  less  than  $250,  or  to  award  a  new 
trial,  and  if  such  excess  is  released  to  enter  judgment  for 
the  correct  amount  of  the  plaintiff's  debt  so  ascertained. 

Reversed  and  remanded. 


CARPENTER  v.  MEREDITH. 
(Richmond,  March  21,  1918.) 

1.  Pleading    and    Practice — Declaration — Amendment. — It    is    the 

settled  policy  of  our  law  to  allow  amendments  in  pleadings  and 
to  disregard  defects  in  procedure  which  do  not  operate  to  the 
prejudice  of  the  substantial  rights  of  the  opposite  party.  In  the 
case  stated  in  the  opinion,  held  that  the  defendant  was  not  pre- 
judiced by  the  amendments  allowed. 

2.  Actions — Insulting  Words — Privilege — Malice — Instructions. — The 

fact  that  the  plaintiff,  the  person  of  whom  insulting  words  were 
alleged  to  have  been  spoken,  was  a  public  officer  and  a  candidate 
for  re-election,  rendered  the  occasion  privileged,  and  it  was  the 
duty  of  the  court  to  so  declare,  leaving  it  to  the  jury  to  deter- 
mine whether  the  privilege  was  abused — that  is  to  say,  whether 
it  was  used  in  bad  faith  and  with  malice.  But  if  the  language 
alleged  to  have  been  used  by  the  defendant  constitutes  charges 
of  moral  turpitude  and  criminal  dishonesty,  it  goes  beyond  the 
realm  around  which  the  law  has  thrown  the  protection  of  privi- 
lege; and  there  being  no  plea  of  justification,  the  charges  are 
conclusively  presumed  to  be  false.  In  such  case,  the  only  ques- 
tions for  the  jury  are,  whether  the  defendant  actually  used  4 the 
words,  and,  if  so,  what  damage  he  should  pay. 

Error  to  Circuit  Court  of  Brunswick  county. 

Affirmed. 

B.  A.  Lewis  and  E.  R.  TurnbuU,  Jr.,  for  the  plaintiff  in 
error. 

Marvin  Smithey  and  S.  V.  Southall,  for  the  defendant  in 
error. 
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Kelly,  J. : 

This  is  an  action  of  slander  and  libel  brought  by  T.  H. 
Meredith  against  W.  R.  Carpenter  in  which  there  was  a 
verdict  and  judgment  for  the  plaintiff. 

The  history  of  the  pleading  in  the  case  presents  a  rather 
anomalous  and  confusing  situation  and  one  which  cannot 
be  stated  without  regrettable  prolixity  and  verbal  repeti- 
tion. It  must  be  set  out,  however,  because  it  forms  the 
basis  of  one  of  the  assignments  of  error. 

At  the  April  rules,  1916,  the  plaintiff  filed  a  declaration 
containing  twelve  counts,  six  under  the  common  law  and 
six  under  the  statute  for  insulting  words.  At  the  suc- 
ceeding September  term  of  the  court  the  defendant  de- 
murred to  the  declaration  and  to  each  count  thereof,  and 
thereupon,  pending  argument  on  the  demurrer,  the  court, 
upon  motion  pf  the  plaintiff,  permitted  him  to  eliminate 
from  the  declaration  the  six  common  law  counts  and  to 
amend  as  to  the  remaining  counts,  which  he  did  by  filing 
an  amended  declaration  containing  three  counts,  the  first 
of  which  purported  to  amend  four  of  the  statutory  counts, 
the  second  to  amend  a  fifth  and  the  third  to  amend  a  sixth 
thereof.  This  first  amended  declaration  was  filed  on  the 
5th  day  of  September.  The  defendant  then  asked  for  time 
in  which  to  prepare  a  demurrer  to  the  amendment,  and 
the  hearing  was  adjourned  until  the  next  day,  September 
6th,  at  which  time  defendant  moved  for  a  continuance. 
The  court  intimated  a  purpose  to  grant  this  motion,  and 
the  plaintiff  then  asked  and  was  allowed,  over  defendant's 
objection,  to  file  a  second  amended  declaration  purporting 
to  amend  each  of  the  counts  as  theretofore  amended.  The 
motion  for  continuance  was  then  renewed  by  defendant 
and  was  granted,  whereupon,  the  plaintiff  asked  and  was 
allowed  to  withdraw  the  second  amended  declaration. 

On  the  calling  of  the  case  at  the  next  term,  the  defen- 
dant moved  the  court  to  require  the  plaintiff  to  state 
whether  he  was  going  to  trial  on  the  original  declaration 
or  on  the  first  amended  declaration,  and  counsel  for  plain- 
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tiff  stated  that  he  would  go  to  trial  on  both.  This  course 
was  objected  to  by  the  defendant,  but  the  objection  was 
overruled.  The  defendant  then  asked  and  was  permitted, 
over  the  plaintiffs  objection,  to  file  a  plea  of  the  statute 
of  limitations  to  the  first  count  of  the  amended  declara- 
tion. Thereupon,  the  plaintiff,  over  defendant's  objection, 
was  permitted  to  amend  his  first  amended  declaration,  and 
this  he  did  by  filing  an  amended  statement  of  the  first 
count  thereof  and  repeating  literally  the  second  and  third 
counts  thereof.  The  defendant  moved  the  court  to  reject 
the  first  count  as  thus  amended  on  the  ground  that  it  was 
barred  by  limitation.  The  latter  motion  was  overruled 
and  the  defendant  entered  a  plea  of  not  guilty. 

The  first,  second,  third  and  fourth  assignments  of  er- 
ror, discussed  together  in  the  petition,  rest  mainly  upon 
the  claim  that  the  second  amended  declaration  superseded 
all  others,  and  that  its  withdrawal  at  the  September  term 
left  the  case  without  any  pleading.  The  gist  of  these  as- 
signments may  be  summed  up  in  the  contention,  quoted 
literally  from  the  petition,  "that  the  court  was  without 
jurisdiction  to  try  a  case  that  was  not  properly  on  the 
docket,  and  it  was  its  duty  to  remand  the  same  to  rules 
and  not  let  the  plaintiff  fall  back  on  the  many  counts  in 
the  declarations  that  had  been  filed  and  ceased  to  be  a 
part  of  the  record ;  all  prior  declarations  having  been  su- 
perseded by  other  declarations  and  the  last  withdrawal  of 
the  only  declaration- in  the  case." 

The  second  amended  declaration  was  withdrawn  on  the 
day  on  which  it  was  filed.  The  cause  stood  practically  as 
if  the  second  amendment  had  never  been  filed.  The  filing 
and  immediate  withdrawal  of  the  latter  could  not  have 
prejudiced  the  defendant.  While  the  record  is  not  en- 
tirely satisfactory  upon  that  subject,  it  seems  reasonably 
clear  that  the  court  and  the  parties  understood  that  the 
defendant's  plea  of  the  statute  of  limitations  and  of  not 
guilty  were  directed  to  the  last  amended  declaration,  which 
purported  to  amend  the  six  statutory  counts  of  the  origi- 


Digitized  by 


Google 


420  15  Virginia  Appeals. 

nal  as  formerly  modified  by  the  first  amendment.  This 
seems  to  have  been  the  view  entertained  by  the  court,  and 
if  we  concede  that  the  procedure  was  irregular,  the  prac- 
tical result  was  in  accord  with  the  settled  policy  of  our 
law  to  allow  amendments  in  pleadings  and  to  disregard 
defects  in  procedure  which  do  not  operate  to  the  prejudice 
of  the  substantial  rights  of  the  opposite  party.  Standard 
Paint  Co.  v.  E.  K.  Victor  &  Co.,  120  Va.  595,  605,  610;  Acts 
1914,  Chap.  331,  page  641. 

The  next  assignment  of  error  presents  the  question  of 
the  sufficiency  of  the  plea  of  the  statute  of  limitations  to 
the  first  count  of  the  amended  declaration.  It  is  urged 
that  the  insulting  words  attributed  to  the  defendant  in 
this  amendment  constitute  a  new  cause  of  action.  If  this 
position  be  sound,  the  plea  of  the  statute  was  good,  because 
the  words  were  alleged  to  have  been  uttered  at  a  date  more 
than  twelve  months  prior  to  the  amendment.  A  careful 
comparison  of  the  original  and  amended  averments,  how- 
ever, lead  us  to  the  conclusion  that  the  new  matter  had 
reference  to  and  was  merely  an  amplification  of  the 
charges  contained  in  the  original,  and  that  the  case  does 
not,  as  claimed  by  the  defendant,  fall  within  the  influence 
of  the  decision  of  this  court  in  Irvine  v.  Barrett,  119  Va. 
587. 

We  pass  now  to  the  controverted  questions  bearing  more 
directly  upon  the  merits  of  the  case,  and  in  this  connec- 
tion it  becomes  necessary  to  state  briefly  the  material 
facts.  % 

In  the  summer  of  1915,  T.  H.  Meredith,  the  then  incum- 
bent of  the  office  of  treasurer  of  Brunswick  county,  was  a 
candidate  for  renomination  to  the  same  office  by  the  Demo- 
cratic party  in  a  legalized  primary  election  to  be  held  in 
August  of  that  year.  W.  R.  Carpenter,  the  defendant  in 
this  action,  espoused  the  cause  of  one  of  Meredith's  com- 
petitors.    The  contest  became  spirited  and  acrimonious. 
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During  the  course  of  the  campaign,  according  to  evidence 
introduced  on  behalf  of  the  plaintiff,  Carpenter  made  the 
following  statements,  among  others,  about  Meredith: 

"Tom  Meredith,  the  damn  rascal,  have  reported  tax- 
payers of  this  county  insolvent  and  have  gotten  the  ac- 
counts by  some  means  out  of  the  clerk's  office.  They  are 
net  there.  He  have  reported  J.  M.  Phillips  insolvent.  If 
you  will  go  with  me  to  Mr.  B.  A.  Lewis'  office  I  will  show 
you  a  list  certified  by  the  clerk  of  fifty  odd  that  he  have 
done  in  the  same  way.  *  *  * 

"Tom  Meredith,  the  damn  rascal,  offered  L.  P.  Brown 
this  morning  $10.00  for  a  tax  receipt  to  keep  it  out  of  Otis 
Hall's  and  myself's  hands.  *  *  * 

"Tom  Meredith,  the  God  damn  rascal,  have  offered  L. 
P.  Brown  a  bribe." 

That  "Mr.  Meredith  had  stolen  a  right  smart  of  money 
that  Otis  Hall  ought  to  have." 

At  the  conclusion  of  the  evidence  the  defendant  re- 
quested the  court  to  instruct  the  jury  as  follows : 

"The  court  instructs  the  jury,  that  if  they  believe  from 
the  evidence  that  the  defendant  spoke  words,  or  any  of 
them,  as  charged  in  the  declaration  of  and  concerning  the 
plaintiff,  yet  the  presumption  of  law  is  that  he  spoke  them 
honestly,  believing  in  the  truth  of  his  statement,  although 
such  statements  in  fact  were  false  or  founded  upon  the 
most  erroneous  information;  and,  in  order  for  the  plain* 
tiff  to  recover  in  this  action,  the  burden  is  upon  him  to 
prove  to  your  satisfaction  that  such  statements  were 
spoken  with  actual  malice  in  fact  towards  the  plaintiff." 

The  court  gave  this  instruction  as  asked,  but  added,  by 
way  of  amendment,  over  the  objection  and  exception  of 
the  defendant,  the  following  clause:  "Unless  they  believe 
from  the  evidence  that  the  words  spoken,  or  written  of, 
or  concerning  the  plaintiff,  imputed  to  him  moral  delin- 
quency or  moral  turpitude." 

It  will  be  observed  that  the  court,  by  this  Instruction, 
recognized  the  occasion  of  the    alleged    conversation    as 
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privileged.  The  plaintiff  contends  that  this  was  error  in 
favor  of  the  defendant.  We  do  not  think  so.  The  plain- 
tiff was  the  incumbent  of  a  public  office  and  a  candidate 
for  re-election.  This  rendered  the  occasion  privileged,  and 
it  was  the  duty  of  the  court  to  so  declare,  leaving  it  to  the 
jury  to  determine  whether  the  privilege  was  abused — that 
is  to  say,  whether  it  was  used  in  bad  faith  and  with  malice. 
These  propositions  are  familiar  and  perfectly  well  settled. 

That  the  court  was  also  right,  however,  in  adding  the 
amendment  to  the  instruction  is  settled  in  Virginia  by  the 
case  of  Williams  Printing  Co.  v.  Saunders,  113  Va.  156,  6 
Va.  App.  126,  and  by  the  weight  of  authority  outside  of 
this  State. 

In  a  copious  and  valuable  note  to  Black  v.  State  Co.,  Ann. 
Cases,  1914-C,  p.  997,  the  annotator  says:  "The  weight 
of  authority  seems  to  favor  what  may  be  considered  as 
the  narrow  view,  which  is  to  the  effect  that  while  fair 
criticism  and  comment  on  the  merits  and  demerits  of  can- 
didates for  office  are  privileged  if  made  in  good  faith,  false 
statements  of  facts  are  not  privileged,"  citing  a  number 
of  cases  from  many  States,  including  Illinois,  Massa- 
chusetts, New  York,  Ohio,  Virginia  and  West  Virginia. 

In  Sweeney  v.  Baker,  13  W.  Va.  158,  31  Am.  Rep.  757, 
Green,  President,  in  concluding  an  exhaustive  considera- 
tion and  discussion  of  the  question  at  issue,  said:  "The 
fact  that  one  is  a  candidate  for  an  office  in  the  gift  of  the 
people,  affords  in  many  instances  a  legal  excuse  for  pub- 
lishing language  concerning  him  as  such  candidate,  for 
which  publication  there  would  be  no  legal  excuse,  if  he 
did  not  occupy  the  position  of  such  candidate,  whether  the 
publication  be  made  by  the  proprietors  of  a  newspaper,  or 
by  a  voter,  or  other  person  having  an  interest  in  the  elec- 
tion. The  conduct  and  actions  of  such  candidate  may  be 
freely  commented  upon;  his  acts  may  be  canvassed,  and 
his  conduct  boldly  censured.  Nor  is  it  material  that  such 
criticism  of  conduct  should  in  the  estimate  of  a  jury  be 
just.    The  right  to  criticise  the  action  or  conduct  of  the 
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candidate  is  a  right,  on  the  part  of  the  party  making  the 
publication,  to  judge  himself  of  the  justness  of  the  criti- 
cism. If  he  was  liable  for  damages  in  an  action  for  libel 
for  a  publication  criticising  the  conduct  or  action  of  such 
a  candidate,  if  a  jury  should  hold  his  criticism  to  be  un- 
just, his  right  of  criticism  would  be  a  delusion,  a  mere 
trap.  The  only  limitation  to  the  right  of  criticism  of  the 
acts  or  conduct  of  a  candidate  for  an  office  in  the  gift  of 
the  people  is,  that  the  criticism  be  bona  fide.  As  this  right 
of  criticism  is  confined  to  the  acts  or  conduct  of  such  can- 
didate, whenever  the  facts  which  constitute  the  act  or  con- 
duct criticised  are  not  admitted,  they  must  of  course  be 
proven.  But  as  respects  his  person  there  is  no  such  large 
privilege  of  criticism,  though  he  be  a  candidate  for  such 
office.  This  large  privilege  of  criticism  is  confined  to  his 
acts.  The  publication  of  defamatory  language,  affecting 
his  moral  character,  can  never  be  justified  on  the  ground 
that  it  was  published  as  a  criticism.  His  talents  and 
qualification  mentally  and  physically  for  the  office  he  asks 
at  the  hands  of  the  people,  may  be  freely  commented  on 
in  publications,  in  a  newspaper,  and  though  such  com- 
ments be.  harsh  and  unjust  no  malice  will  be  implied ;  for 
these  are  matters  of  opinion,  of  which  the  voters  are  the 
only  judges;  but  no  one  has  a  right  by  a  publication  to 
impute  to  such  a  candidate  falsely  crimes,  or  publish  alle- 
gations affecting  his  character  falsely." 

In  Williams  Printing  Co.  v.  Saunders,  supra,  Keith, 
President,  after  pointing  out  that  the  privilege  with  which 
he  was  dealing  in  that  case,  and  with  which  we  are  deal- 
ing in  the  instant  case,  is  known  as  a  qualified  privilege, 
said:  "Publications  of  the  truth  regarding  the  character 
of  a  public  officer  and  relating  to  his  qualifications  for  such 
office,  made  with  intent  to  inform  the  people,  are  not  li- 
belous, but  the  publication  of  falsity  and  calumny  against 
public  officers  and  candidates  for  public  offices  is  a  very 
high  offense.    Commonwealth  v.  Clapp,  4  Mass.  163.  *  *  * 
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"Speaking  on  this  subject,  Mr.  Cooley  says:  'A  candi- 
date for  public  office  does  not  surrender  his  private  char- 
acter to  the  public,  and  he  has  the  same  remedy  for  de- 
famation as  before;  and  the  publication  of  false  and  de- 
famatory statements  concerning  him,  whether  relating  to 
his  private  character  or  public  acts,  is    not    privileged. 

"The  law  is,  as  we  have  seen,  that  it  is  for  the  court  to 
say  whether  or  not  the  occasion  is  a  privileged  one,  and, 
if  it  be  one  of  privilege,  whether  a  qualified  or  an  absolute 
privilege,  and  by  its  instructions  to  guide  the  jury  to  a 
right  conclusion.  As  the  privilege  with  respect  to  the 
criticism  of  public  officers,  or  candidates  for  public  office, 
does  not  extend  to  the  imputation  of  moral  delinquency 
with  reference  to  their  private  character,  such  imputa- 
tions are  libelous,  and  the  party  making  them  may  be  held 
liable  therefor  in  a  suit  for  slander,  unless  he  can  prove 
the  charges  to  be  true.  In  such  case  it  is  not  sufficient  to 
prove  that  the  party  publishing  had  good  reasons  to  be- 
lieve and  did  believe  them  to  be  true,  as  a  publication  of 
this  character  is  not  even  conditionally  privileged.  From 
the  publication  of  sucK  libelous  charges  the  law  implies 
malice,  as  well  as  damages  to  the  plaintiff;  and  the  jury 
may;  therefore,  on  proof  of  the  publication  only,  render  a 
verdict  for  substantial  damages.  Sweeney  v.  Baker,  13  W. 
Va.  158,  31  Am.  Rep.  757.  And  just  here  we  will  state 
that  this  case  is  one  of  unusual  authority.  It  was  an  ac- 
tion for  libel  upon  a  man  who  was  a  candidate  for  the 
House  of  Delegates  of  West  Virginia.  The  opinion  was 
delivered  by  a  judge  of  great  distinction,  and  is  a  mine  of 
learning  and  sound  reasoning.  It  cites  all  of  the  Virginia 
cases  upon  the  subject  prior  to  the  creation  of  the  State  of 
West  Virginia,  such  cases  being  as  binding  authority  in 
the  new  State  as  in  the  old.  The  case,  therefore,  may  be 
accepted  without  hesitation  as  one  of  the  highest  au- 
thority." 
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There  can  be  no  doubt  that  the  language  alleged  to  have 
been  used  by  the  defendant  went  beyond  the  realm 
around  which  the  law,  as  recognized  in  this  State,  has 
thrown  the  protection  of  privilege,  and  constituted  charges 
of  moral  turpitude  and  criminal  dishonesty.  There  being 
no  plea  of  justification,  the  charges  were  conclusively  pre- 
sumed to  be  false,  and  the  trial  court  properly  so  instruct- 
ed ttie  jury.  Wittiams  v.  Saunders,  supra.  The  failure  to 
plead  the  truth  of  the  words  cut  off  any  inquiry  into  that 
question.  The  only  questions  for  the  jury,  therefore,  were 
whether  the  defendant  actually  used  the  words,  and,  if  so, 
what  damage  he  should  pay.  These  questions  were  sub- 
mitted to  the  jury  upon  proper  instructions  and  their  ver- 
dict against  the  defendant  must  end  the  case. 

In  this  connection  it  may  be#  stated  that  one  of  the  ob- 
jections of  the  defendant  to  the  instruction  above  men- 
tioned was,  that  the  amended  thereto  improperly  invaded 
the  province  of  the  jury  by  assuming  that  the  defendant  did 
in  fact,  use  the  words  ascribed  to  him.  This  objection  is 
without  merit.  It  is  manifest,  upon  a  reading  of  the  in- 
struction as  a  whole,  that  the  court  intended  to  leave  to 
the  jury  the  question  whether  the  defendant  spoke  the 
words,  or  any  of  them,  as  charged  in  the  declaration,  and 
they  could  not  have  failed  to  understand  this  intention  on 
the  part  of  the  court. 

In  answer  to  the  contention  that  the  case  at  bar  is  con- 
trolled by  the  decision  of  this  court  in  Gatewood  v.  Gar- 
rett,  106  Va.  552,  it  is  only  necessary  to  say,  that  the  dis- 
tinction made  by  Judge  Keith  between  that  case  and  the 
case  of  Williams  Printing  Co.  v.  Saunders,  prevails  here. 
In  the  latter  case  Judge  Keith  said :  "Instruction  No.  3,  it 
is  claimed,  is  also  supported  by  the  opinion  in  Gatewood  v. 
Garrett,  stupra,  and  we  accept  as  law  the  instruction  as 
it  appears  in  Gatewood  v.  Garrett.  It  declares  that  the 
conduct  of  candidates  for  public  office  is  open  to  public 
criticism,  and  it  is  for  the  interest  of  society  that  their 
acts  may  be  fully  published    with    fitting    comments   or 
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strictures;  but  one  of  the  differentiating  features  between 
the  case  before  us  and  Gatewood  V.  Garrett  is  that,  while 
the  comments  and  strictures  in  that  case  were  fitting — 
that  is  to  say,  suitable  and  proper  to  the  occasion — those 
set  out  in  the  declaration  in  this  case  transcend  the  bounds 
of  propriety  prescribed  by  law,  are  in  excess  of  the  right 
and  duty  of  a  citizen  to  make  complaint  of  any  misconduct 
or  act  showing  a  lack  of  qualification  or  fitness  for 'office 
of  a  candidate,  and  attribute  moral  turpitude  to  the  de- 
fendant in  error." 

There  were  other  assignments  of  error,  but  the  con- 
clusions already  expressed  are  decisive  of  the  case.  The 
judgment  must  be  affirmed. 

Affirmed. 


CARTER  v.  WASHINGTON  &  OLD  DOMINION  RAILWAY. 
(Richmond,  March  21,  1918.) 

1.  Appeal  and  Error— Triah-r-Verdict  Set  Aside — Consideration  of 

Record — Code  sec,  3484. — Where  a  judgment  was  reversed  by 
this  court  and  the  case  remanded  for  a  new  trial;  at  the  second 
trial  there  was  a  verdict  for  the  plaintiff,  which  the  trial  court 
set  aside,  and  upon  the  third  trial  no  evidence  was  introduced 
and  a  verdict  rendered  for  the  defendant,  upon  writ  of  error 
this  court  will  look  first  to  the  record  on  the  second  trial,  and 
if  there  was  error  in  setting  aside  that  verdict,  no  further  in- 
quiry will  be  made  and  judgment  will  be  entered  by  this  court 
thereon. 

2.  Idem — Evidence — Verdict. — Where  the  evidence  is   certified,  this 

court  will  consider  the  whole  evidence  and  sustain  the  verdict  of 
the  jury,  unless  it  be  against  the  law  and  the  evidence,  or  with- 
out evidence. 

3.  Idem — Law  of  the  Case — Evidence. — In  order  to  apply  the  doc- 

trine of  the  law  of  the  case,  where  a  judgment  has  been  re- 
versed and  a  new  trial  had,  the  facts  on  both  trials  must  be 
substantially  the  same.  Where  the  plaintiff,  upon  the  first  trial, 
made  no  explicit  and  positive  denial  of  knowledge  of  the  re- 
moval of  a  safety  bar  in  the  postal  car  where  he  was  at  work, 
upon  which  knowledge  the  question  of  his  contributory  negli- 
gence rested,  and  on  the  second  trial  he  distinctly  and  positively 
stated  that  he  did  not  know  of  its  removal,  a  case  is  made  upon 
the  second  trial  in  which  the  evidence  was  materially  different 
from  that  upon  the  first  trial  and  the  doctrine  of  the  "law  of 
the  case"  cannot  be  applied. 


Digitized  by 


Google 


Carter  v.  Washington  &  Old  Dominion  Ry.    427 

Error  to  Circuit  Court  of  Fairfax  county. 

Reversed. 

Moore,  Keith,  McCandlish  &  Hull,  for  the  plaintiff  in 
error. 

W.  J.  Lambert  and  C.  E.  Nicol,  for  the  defendant  in  er- 
ror. 

Prentis,  J. : 

There  have  been  three  trials  in  this  case.  The  first  re- 
sulted in  a  judgment  in  favor  of  the  petitioner,  which  was 
reversed  by  this  court  for  errors  in  granting  certain  in- 
structions requested  by  the  plaintiff,  and  in  amending  one 
instruction  requested  by  the  defendant  (Washington  & 
Old  Dominion  Railway  v.  Carter,  117  Va.  424,  10  Va.  App. 
229),  and  the  case  was  remanded  to  be  further  proceeded 
within  accordance  with  the  views  expressed  in  the  opinion. 
On  the  second  trial  there  was  a  verdict  in  favor  of  the 
plaintiff,  which  the  trial  court  set  aside  as  contrary  to 
the  law  and  the  evidence,  to  which  action  the  plaintiff  ex- 
cepted. At  the  third  trial  no  evidence  was  introduced  and 
there  was  a  verdict  for  the  defendant  company. 

The  petitioner  assigns  as  error  the  action  of  the  trial 
court  in  setting  aside  the  verdict  of  the  jury  on  the  second 
trial,  and  the  entering  of  judgment  for  the  defendant  on 
the  third  trial. 

The  established  rule  in  such  cases  is  that  this  court  will 
look  first  to  the  record  of  the  second  trial,  and  if  there  was 
error  in  setting  aside  that  verdict,  no  further  inquiry  will 
be  made  and  judgment  will  be  entered  by  this  court  there- 
on. Code,  sec.  3484;  Humphreys  v.  Valley  Railroad  Com- 
pany, 100  Va.  749. 

The  evidence  being  certified,  the  court  will  consider  the 
whole  evidence  and  sustain  the  verdict,  unless  it  be  against 
the  law  and  the  evidence,  or  without  evidence. 

"Where  the  plaintiff  comes  to  this  court  with  the  ver- 
dict of  the  jury,  who  are  the  proper  triers  of  the  facts,  and 
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whose  judgment  is  entitled  to  especial  weight  in  all  cases 
where  there  is  a  conflict  of  evidence  and  questions  as  to 
the  credibility  of  witnesses,  in  his  favor,  the  court  should 
look  to  the  whole  evidence  upon  the  first  trial  and  sustain 
the  verdict  rendered  upon  that  trial,  unless  it  can  perceive 
that  there  has  been  a  plain  deviation  from  right  and  jus- 
tice, and  that  the  jury  have  found  a  verdict  against  the 
law  or  against  the  evidence  or  without  evidence/'  Muse 
V.  Stem,  82  Va.  35.  Marshall  v.  Valley  R.  Co.,  99  Va.  798; 
Humphreys  v.  Valley  R.  Co.,  supra;  Morien  V.  Norfolk, 
&c.  Co.,  102  Va.  622;  Jackson  v.  Wickham,  112  Va.  128; 
Bashford  V.  RosenJbaum,  120  Va.  1,  90  S.  E.  625,  13  Va. 
App.  28. 

The  circumstances  of  the  accident  are  sufficiently  set  out 
in  Washington  &  Old  Dominion  Ry.  V.  Carter,  supra,  and 
it  is  only  necessary  to  repeat  that  it  was  caused  by  the  re- 
moval of  a  device  called  a  catcher  and  safety  bar,  which 
had  been  theretofore  fixed  across  the  side  doors  of  the  pos- 
tal car,  as  required  by  the  regulations  and  instructions  of 
the  United  States  Post  Office  Department.  These  bars  are 
put  there  for  use  in  delivering  the  mail  while  the  train  is 
in  motion  as  well  as  for  the  safety  of  the  postal  clerk, 
whose  duties  call  him  to  the  door  for  the  delivery  of  mail. 
This  bar  had  been  removed,  and  when  the  case  was  before 
this  court  before,  it  was  determined  from  the  evidence 
then  in  the  record  that  the  plaintiff  knew  of  the  removal  of 
the  bar  and  had  acquiesced  in  its  removal. 

The  company  claims  that  the  evidence  was  substantially 
the  same  upon  the  second  trial,  and  that  all  of  the  ques- 
tions involved  are  concluded  by  the  previous  opinion  and 
judgment  of  this  court. 

The  doctrine  of  the  "law  of  the  case"  has  been  recently 
stated  by  this  court  in  Steinman  v.  Clinchfield  Coal  Corpo- 
ration, 121  Va.  — ,  14  Va.  App.  499,  93  S.  E.  684,  in  this 
language:  "Where  there  have  been  two  appeals  in  the 
case,  between  the  same  parties,  and  the  facts  are  the  same, 
nothing  decided  on  the  first  appeal  can  be  re-examined  on 
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a  second  appeal."  And  also  thus:  "Again,  the  doctrine 
of  the  iaw  of  the  case'  can  only  be  invoked,  even  between 
the  same  parties,  where  the  facts  reappear  on  the  second 
trial  the  same  as  when  originally  presented.  Nothing  is 
more  common  than  a  material  difference  between  the 
facts  presented  on  a  second  trial  from  those  shown  on  the 
first  trial,  and  the  'law  of  the  case'  is  applicable  to  the 
state  of  facts  existing  at  the  time  the  law  is  announced. 
There  is  nothing  in  the  rule  to  inhibit  a  party,  on  a  second 
trial,  from  supplying  omitted  facts  or  from  averring  a 
different  state  of  facts.  26  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  191  Carper  V.  Norfolk  &  W.  R.  Co.,  95  Va.  43,  27  S. 
E.  813." 

In  the  case  of  Buehner  Chair  Co.  v.  F miner*,  (Ind.),  63 
N.  E.  239,  73  N.  E.  816,  the  plaintiffs  arm  had  been  caught 
and  injured  by  the  bit  of  a  boring  machine.  On  the  first 
trial  he  testified  that  he  was  not  looking  at  the  bit  at  the 
time  his  arm  was  caught,  and  the  appellate  court  reversed 
the  judgment  upon  the  ground  that  the  plaintiff  had  been 
guilty  of  contributory  negligence.  Upon  the  second  trial 
the  plaintiff  explained  his  former  answer,  that  he  was  not 
looking  at  the  bit,  by  saying  this :  "I  meant  I  wasn't  just 
looking  directly  at  the  bit.  I  was  looking  at  all  of  it.  I 
was  looking  to  where  I  was  going  to  put  the  piece  of  wood, 
and  watching  the  bit  as  best  I  could."  The  court  there 
held  that  the  "law  of  the  case"  doctrine  did  not  apply,  and 
in  the  head  note  this  is  said:  "Where  in  an  action  by  a 
servant  for  injuries,  the  cause  was  reversed  on  appeal  on 
the  ground  that  the  plaintiff  was  guilty  of  contributory 
negligence,  as  shown  by  his  testimony  that  he  was  not 
looking,  at  the  time  of  the  injury,  at  the  piece  of  machin- 
ery which  caused  the  injury,  but  on  the  next  trial  he  testi- 
fied that  he  was  looking  at  it,  the  holding  on  the  former 
appeal  was  not  the  law  of  the  case  on  the  next  appeal." 

In  order  to  apply  this  doctrine  the  facts  on  both  trials 
must  be  substantially  the  same. 
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This  raises  the  issue  now  to  be  determined.  It  appears 
from  the  plaintiffs  testimony  on  the  second  trial  that  he 
did  not  either  know  of  the  removal  of  the  bar  or  acquiesce 
therein,  whereas  it  was  expressly  upon  such  knowledge  and 
acquiescence  that  the  court,  in  its  former  opinion,  as  noted 
above,  based  its  conclusion  that  the  plaintiff  had  been 
guilty  of  contributory  negligence.  Not  that  there  is  an 
irreconcilable  conflict  between  his  testimony  upon  the  two 
trials,  but  an  express  denial  of  knowledge  and  acquies- 
cence at  the  second  trial  which  was  omitted  at  the  first 
trial.  The  company's  chief  witness  testified  to  facts  which, 
if  true,  show  that  the  plaintiff  did  know  of  the  removal  of 
the  safety  bar,  and  while  there  was  a  conflict  between  this 
testimony  and  that  of  the  plaintiff,  there  was  at  the  first 
trial  no  explicit  and  positive  denial  of  such  knowledge  by 
the  plaintiff,  though  from  his  account  of  the  transaction 
his  counsel  then  claimed  that  upon  a  fair  construction  of 
his  testimony  it  was  clear  that  he  did  not  know  of  the  re- 
moval of  the  bar.  This  court,  however,  inferred  other- 
wise, and  upon  that  testimony  was  of  opinion  that  the 
plaintiff  had  been  guilty  of  contributory  negligence.  It 
is  impossible  for  us  to  reach  that  conclusion  now,  if  the 
plaintiffs  testimony  upon  the  second  trial  is  true,  because 
he  clearly,  distinctly  and  positively  stated  that  he  did  not 
know  that  the  bar  had  been  removed.  So  that  we  have 
a  case  in  which  the  evidence  upon  the  second  trial  as  to 
the  plaintiffs  contributory  negligence  was  materially  dif- 
ferent from  the  evidence  upon  the  first  trial  with  refer- 
ence to  that  determining  fact,  and  this  issue  has  been 
properly  submitted  to  a  jury,  and  the  plaintiff  has,  by  the 
verdict  in  his  favor,  been  acquitted  of  the  charge  of  con- 
tributory negligence. 

It  is  observed,  in  passing,  that  the  plaintiff,  who  was  a 
postal  clerk,  was  a  passenger  upon  the  train,  and  there- 
fore entitled  to  the  very  highest  degree  of  care  from  the 
defendant  company.  N.  &  W.  Ry.  Co.  v.  Shott,  92  Va. 
34,  22  S.  E.  811 ;  Lindsay  v.  Pa.  R.  Co.,  26  App.  Cas.  (D. 
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C.)  503,  6  Ann.  Cases  863;  Virginian  R.  Co.  v.  Bell,  115 
Va.  430.     The  negligence  of  the  company,  which  was  al- 
leged to  be  the  proximate  cause  of  the  accident — that  is, 
the  operating  of  the  postal  car  without  the  safety  bar — 
was  perfectly  apparent  upon  both  trials,  and  cannot  be 
doubted.     The  decisive  question  is  whether  the  recovery 
should  be  denied  because  of  the  plaintiffs    contributory 
negligence.     If  he  went  to  the  door  of  the  poorly  lighted 
car  in  the  performance  of  his  duties,  while  the  train  was 
in  motion,  knowing  that  the  safety  bar  had  been  removed, 
and  was  thrown  out  of  the  car  because  he  failed  to  take 
proper  precautions  for  his  own  safety  then  it  is  clear,  as 
appears  from  the  former  decision,  that  he  was  guilty  of 
such  contributory  negligence  as  bars  any  recovery.     On 
the  other  hand,  if  under  such  circumstances  lie  went  to 
the  door  of  the  car,  not  knowing  that  the  safety  bar  upon 
which  he  had  been  accustomed  to  rely  had  been  removed, 
and  without  any  contributory  negligence    on    his    part, 
sustained  the  injury  complained  of,  as  appears  from  his 
testimony  upon  the  second  trial,  then  he  is  entitled  to  re- 
cover.    These  opposing  theories  of  the  case  were  sub- 
mitted to  the  jury  under  proper  instructions    upon    the 
second  trial  and  upon  evidence  substantially  different  from 
that  submitted  to  the  jury  on  the  first  trial,  and  the  issues 
having  been  determined  in  the  plaintiffs  favor,  the  court 
erred  in  setting  aside  that  verdict.    Therefore,  this  court 
will  enter  the  judgment  thereon  which  the    trial    court 
should  have  entered. 

Reversed. 
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casey  v.  walker  &  mosby. 

(Richmond,  March  21,  1918.) 

1.  Principal  and  Agent — Lease — Commissions — Contracts — Termi- 
nation.— Where  a  verbal  contract  of  indeterminate  duration  was 
entered  into  between  the  owner  of  real  estate  and  the  plaintiff, 
whereby  the  plaintiff  agreed  to  lease  the  property  for  the  owner 
on  a  certain  commission,  the  contract  of  employment  not  being: 
for  a  fixed  time  or  the  agency  coupled  with  an  interest,  the 
owner  could  revoke  the  powers  of  the  plaintiff  at  will  without 
incurring  liability  in  damages  therefor. 

Error  to  Corporation  Court  of  city  of  Lynchburg. 

Reversed. 

Harrison  &  Long,  for  the  plaintiff  in  error. 
Easley  &  Colenum  and  Volney  E.  Howard,  for  the  de- 
fendants in  error. 

Whittle,  P.: 

In  an  action  of  assumpsit,  the  firm  of  Walker  &  Mosby, 
real  estate  agents,  plaintiffs,  recovered  the  judgment  un- 
der review  for  $300  against  James  F.  Casey,  defendant. 

There  is  no  great  conflict  concerning  the  essential  facts 
of  the  transaction  out  of  which  this  litigation  arose, 
though  there  is  serious  diversity  of  opinion  between  the 
parties  with  respect  to  their  rights  flowing  therefrom.  The 
material  facts  are  these:  Defendant  was  the  owner  of 
store-house  property  located  on  Main  street,  in  the  city  of 
Lynchburg,  which  in  the  year  1911  was  unoccupied.  At 
that  time  a  verbal  contract  of  indeterminate  duration  was 
entered  into  between  the  parties,  whereby  plaintiff  agreed 
to  lease  the  property  for  defendant  on  a  3  per  cent,  com- 
mission. There  was  no  express  stipulation  with  refer- 
ence to  the  collection  of  rents,  yet,  in  point  of  fact,  plain- 
tiff effected  a  lease  of  the  premises  at  $300  per  month, 
which  continued  until  April  30,  1913,  and  received  the 
rents  during  the  entire  term,  retaining  the  agreed  commis- 
sions and  paying  over  the  residue  to  defendant.  So  that 
the  contemporaneous  construction  placed  upon    the    con- 
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tract  by  the  parties,  as  evidenced  by  their  course  of  deal- 
ing, was  that  the  duty  of  collecting  the  rents  devolved 
upon  plaintiff,  and  it  regularly  performed  that  service 
without  questioning  its  obligation  to  do  so. 

After  the  expiration  of  the  first  lease,  no  new  or  cjiffe*- 
ent  contract  was  made  between  plaintiff  and  defendant, 
but,  with  the  latter's  approval,  a  ten  years  lease  of  the 
premises  was  entered  into  between  plaintiff  and  another 
lessee  at  the  same  rental,  and  plaintiff  collected  two 
months'  rent  from  the  new  tenant  from  which  it  deducted 
commissions  as  usual  and  paid  the  balance  to  defendant. 
Then  it  was  that  defendant  sold  the  property  and  parted 
with  his  domination  over  it,  thereby  terminating  plain- 
tiffs agency.  ThQ  happening  of  that  contingency  was 
within  the  contemplation  of  the  parties  and  understood  by 
them  when  the  contract  of  agency  was  entered  into.  Plain- 
tiff knew  from  the  time  defendant  first  purchased  the  prop- 
erty that  it  was  his  purpose  to  sell  it  and  that  he  intended 
to  do  so  whenever  a  purchaser  could  be  found.  With  that 
object  in  view,  the  property  was  exclusively  listed  by  de- 
fendant with  plaintiff  for  sale  for  the  first  six  months  of 
his  ownership;  and  afterwards,  until  it  was  finally  sold, 
plaintiff,  along  with  others,  had  authority  to  sell  it.  When 
defendant  informed  plaintiff  that  he  had  given  other 
agents  an  option  to  sell  the  property,  it  interposed  no  ob- 
jection ;  and  not  until  after  the  sale  had  been  consummated 
did  plaintiff  make  known  its  contention  that  defendant  was 
liable  for  commissions  on  rents  thereafter  accruing. 

The  declaration,  in  addition  to  the  claim  for  commissions 
on  rents  falling  due  since  the  sale,  sets  up  a  distinct  de- 
mand for  services  alleged  to  have  been  rendered  by  plain- 
tiff in  connection  with  certain  repairs  made  by  defendant 
on  the  property  at  the  instance  of  the  new  tenants.  Never- 
theless, as  remarked,  the  rights  and  liabilities  of  the  par- 
ties were  wholly  dependent  upon  and  arose  out  of  the 
original  contract,  and  all  services  rendered  by  the  plaintiff 
were  in  pursuance  of  its  stipulations  and  within  its  con- 
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temptation  and  consideration.  This  appears  from  the  evi- 
dence as  construed  by  counsel  for  plaintiff,  who  say  in 
their  brief:  "There  was  no  agreement,  or  understanding, 
between  them  relative  to  the  services  to  be  performed  by, 
or  the  compensation  to  be  paid  to,  plaintiffs  in  connection 
with*  the  new  lease,  and  they  proceeded  as  if  the  original 
agreement  was  still  in  force.  The  plaintiff,  Walker,  says 
so.    The  defendant  in  his  testimony  admits  it." 

In  these  circumstances,  there  can  be  no  implied  liability 
resting  on  defendant  to  pay  this  demand.  The  principle 
is  elementary,  that  "Assumpsit  does  not  lie  in  any  case  ex- 
cept when  damages  are  sought  for  the  breach  of  a  con- 
tract, express  or  implied."  Burks'  PI.  &  Pr.,  120. 

In  light  of  these  facts,  the  original  contract  of  employ- 
ment not  being  for  a  fixed  time,  or  the  agency  coupled  with 
an  interest,  defendant  could  revoke  the  powers  of  plaintiff 
at  will  and  without  incurring  liability  in  damages  there- 
for. "When  no  express  or  implied  agreement  exists  that 
the  agent  shall  be  retained  for  a  definite  time,  the  power 
and  the  right  of  revocation  coincide.  Such  employments 
are  deemed  to  be  at  will  merely,  and  may  be  terminated  at 
any  time  by  either  party,  without  violating  contract  obli- 
gations or  incurring  liability.  The  law  presumes  that  all 
general  employments  are  thus  at  will  merely,  and  the  bur- 
den of  proving  employment  for  a  definite  time  rests  upon 
him  who  alleges  it."  Mechem  on  Agency  (1  Ed.),  sec. 
210. 

"If  no  term  of  service  has  been  agreed  upon,  the  prin- 
cipal may  at  any  time  revoke  the  authority  of  his  agent, 
so  far  as  it  relates  to  things  to  be  done  and  remaining  un- 
executed, unless  the  authority  is  coupled  with  an  interest 
or  conferred  for  a  valuable  consideration  to  the  principal. 
To  constitute  a  power  coupled  with  an  interest,  a  prop- 
erty in  the  thing  which  is  the  subject  of  the  agency  or 
power,  must  be  vested  in  the  person  to  whom  the  agency, 
or  power,  is  given,  so  that  he  may  deal  with  it  in  his  own 
name;  such  that,  in  the  event  of  the  principal's  death,  the 
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authority  could  be  exercised  in  the  name  of  the  agent* 
There  must  be  an  interest  in  the  subject  of  the  agency  it- 
self, and  not  a  mere  interest  in  the  result  of  the  execu- 
tion of  the  authority.  So  an  interest  arising  from  commis- 
sions or  the  proceeds  of  a  transaction  is  not  an  interest 
which  will  prevent  revocation."  1  Am.  &  Eng.  Ency.  of 
Law  (2  Ed.),  pp.  1216-17-18. 

"A  power  of  attorney  to  collect  the  rents  from  a  farm 
on  a  certain  commission  may  be  revoked  at  the  will  of  the 
principal,  notwithstanding  the  fact  that  the  agent  has 
made  advances  under  and  upon  the  faith  of  it,  the  power 
not  having  been  conferred  as  security  for  such  advances, 
and  the  agent  being  under  no  legal  obligation  to  make 
them :  Smith  v.  Dare,  89  Md.  47.  So  a  power  of  attorney 
to  collect  money  for  the  principal,  the  attorney  to  receive 
as  compensation  one-half  of  the  net  proceeds,  is  not  a 
power  coupled  with  an  interest,  and  is  revocable :  Hartley's 
Appeal,  53  Pa.  St.  212;  91  Am.  Dec.  207.  An  interest  in 
the  proceeds  to  arise  as  compensation  for  executing  the 
power  never  makes  it  irrevocable,  and  a  mere  power  is  al- 
ways revocable  at  will  when  it  concerns  the  interest  of  the 
principal  alone,  even  though  there  be  an  express  declara- 
tion therein  of  irrevocability:  Blackstone  v.  Butterman,  53 
Pa.  St.  266/'  See,  also,  Perrow  v.  Rixey,  120  Va.  — ,  12 
Va.  App.  101. 

Having  thus  reached  the  conclusion  that  defendant  was 
within  his  rights  in  revoking  plaintiffs  agency  by  a  sale 
of  the  property,  it  becomes  unnecessary  to  consider  as- 
signments of  error  in  relation  to  instructions  predicated 
upon  a  different  theory  of  the  law  of  the  case.  Hanger  - 
Commonwealth,  107  Va.  872,  875;  Fields  v.  Virginian  R. 
Co.,  114  Va.  558;  Perrow  V.  Rixey,  supra. 

For  these  reasons,  the  judgment  must  be  reversed  and 
the  case  remanded  for  a  new  trial  (should  plaintiff  be  so 
advised)  in  conformity  with  the  views  expressed  in  this 
opinion. 

Reversed. 
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CHESAPEAKE  &  OHIO  RAILWAY  COMPANY  v.  WILLIAMS  & 
LOUTHAN,  RECEIVERS,  &C. 

(Richmond,  March  21,  1918.) 

1.  Appeal  and  Error — Jurisdiction — Amount. — It  is  entirely  compe- 

tent for  plaintiffs  in  an  action  to  claim  interest  or  not  as  they 
choose;  and  if  the  amount  in  controversy,  without  interest  added, 
is  beneath  the  jurisdictional  limit  of  this  court,  a  writ  of  error 
will  not  lie,  unless  jurisdiction  can  be  shown  on  some  other 
ground. 

2.  Idem — Constitutional  Law — State   Corporation  Commission — Con- 

stitution, sec.  156— A  judgment  of  a  circuit  court  applying  rates 
and  classifications  made  by  the  State  Corporation  Commission 
to  a  shipment  of  freight  does  not  "review,  reverse,  correct  or 
annul  any  action  of  the  commission,"  within  the  meaning  of 
section  156  of  the  Constitution. 

Error  to  Hustings  Court,  Part  II,  of  city  of  Richmond. 

Writ  dismissed. 


D.  H.  &  Welter  Leake  and  Henry  Taylor,  Jr.,  for  the 
plaintiff  in  error. 

Gunn  &  Mathews,  for  the  defendants  in  error. 

Burks,  J.: 

This  is  an  action  of  assumpsit  to  recover  excess  freight 
charges  on  creosote  shipped  from  the  city  of  Richmond  to 
the  city  of  Norfolk,  Va.  There  were  a  number  of  ship- 
ments, and  the  plaintiff  below  claimed  in  his  declaration 
and  in  the  account  filed  therewith  the  sum  of  $272.16.  No 
interest  was  claimed  in  either  the  declaration  or  the  ac- 
count, and  the  damages  laid  in  the  ad  damnum  clause  of 
the  declaration  amounted  to  only  $300.  The  defendant  be- 
low claimed  that,  if  the  plaintiffs  were  entitled  to  recover 
at  all,  their  claim  became  due  and  should  bear  interest 
from  April  1,  1914,  but  the  plaintiffs  at  no  time  claimed 
interest. 

The  case  was  heard  by  the  court,  without  the  interven- 
tion of  a  jury,  and  the  trial  court  gave  judgment  for  the 
plaintiff  for  $272.16  with  interest  from  the  date  of  the 
judgment.  "Thereupon,  the  defendant,  by  counsel,  re- 
quested the  court  to  include  in  the  said  judgment  interest 
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from  April  1,  1914,  the  date  of  the  account  filed  with  the 
declaration;  but  the  court,  being  of  opinion  that,  as  the 
plaintiffs  had  not  claimed  interest  in  their  declaration,  and 
the  plaintiffs'  counsel  not  asking  or  claiming  interest  at 
the  bar  of  the  court,  refused  to  allow  the  same ;  to  which 
ruling  and  judgment  of  the  court,  defendant,  by  counsel, 
excepted." 

We  see  no  error  in  this  action  of  the  trial  court.  It  was 
entirely  competent  for  the  plaintiffs  to  claim  interest  or 
not  as  they  chose.  The  court  was  powerless  to  make  them 
claim  it.  There  is  no  evidence  of  a  purpose  to  defeat  the 
jurisdiction  of  a  court  of  record  by  the  release  of  a  part 
of  a  demand  previously  asserted,  and  the  case  is  not  with- 
in the  purview  ofthe  cases  of  James  v.  Stokes,  77  Va.  225 
and  Hansborough  v.  Stinnett,  25  Gratt.  593.  The  amount 
in  controversy,  therefore,  is  beneath  the  jurisdictional 
limit  of  this  court,  and  the  writ  of  error  must  be  dismissed 
as  improvidently  awarded,  unless  jurisdiction  can  be 
shown  on  some  other  ground  than  the  amount  in  contro- 
versy. 

It  is  claimed  by  the  plaintiff  in  error  that  the  judgment 
under  review  is  in  contravention  of  section  156  of  the  Con- 
stitution of  this  State,  which  declares  that  "no  court  of 
this  Commonwealth  (except  the  Supreme  Court  of  Appeals 
by  way  of  a  direct  appeal  from  the  action  of  the  Commis- 
sion) shall  have  jurisdiction  to  review,  reverse,  correct  or 
annul  any  action  of  the  commission,  within  the  scope  of 
its  authority."  The  judgment  under  review  does  not  in 
any  way  call  in  question  any  action  of  the  State  Corpora- 
tion Commission.  The  article  shipped,  upon  which  it  is 
alleged  excess  freight  was  charged,  was  creosote  oil  in 
steel  drums,  for  which  no  rate  had  been  prescribed  by  the 
commission.  The  commission  had,  however,  provided  that 
"articles  not  enumerated  will  be  classified  with  analogous 
articles,"  and  the  only  question  settled  by  the  Judgment 
was  to  which  of  two  different  classes  the  creosote  oil  in 
drums  belonged.     What  is  called  in  the  record  the  Vir- 
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ginia  Classification  had  two  rates  on  creosote  or  creosote 
oil.    One  rate  was  what  was    known    as    a    "commodity 
rate/'  an  exception  for  a  specific  article  out  of  the  general 
classification  and  applicable  only  to  the  article  mentioned. 
This  was  a  rate  of  6  1-2  cents  for  creosote  in  wood.  The 
other  rate  was  what  was  known  as  the  "class  rate,"  and 
was  10  cents  for  creosote  in  barrels.   Now  barrels  are  gen- 
erally made  of  wood  and  rarely  of  any  other  material,  and 
as  the  shipments  in  controversy  were  in  steel  drums,  it 
was  necessary  for  the  trial  court  to  determine  which  of 
the  two  rates  was  applicable,  the  commodity  rate  or  the 
class  rate.     If  it  be  conceded  that  it  plainly  erred  in  its 
classification,  it  was  an  error  of  judgment  in  the  determi- 
nation of  the  rights  of  the  parties,  which  cannot  be  re- 
viewed by  this  court  when  the  amount  in  controversy  is 
less  than  $300.    There  was  no  controversy  before  the  Cor- 
poration Commission,  there  was  no  refusal    to    obey    its 
mandate;  nor  was  there  any  denial  of  its  supreme  power 
to  fix  rates  and  classifications.    Its  power  to  fix  rates  and 
classifications  was  not  only  not  denied,  but  the  case  pro- 
ceeded upon  the  admission  of  its  power  and  that  it  had 
been  exercised.     The  only  complaint  that  the  plaintiff  in 
error  can  make  is  that  the  case  was  not  properly  decided. 
That  complaint  this  court  cannot  hear  unless  the  amount 
involved  is  within  the  jurisdictional  limit  of  this  court. 
The  judgment  may  not  conform  to  the  classification  of  the 
commission,  but  it  cannot  be  said  "to  review,  reverse,  cor- 
rect or  annul  any  act  of  the  commission."    If  it  did,  then 
an  appeal  would  lie  to  this  court  in  every  case  where  it 
was  alleged  that  the  trial  court  had  erred  in  the  classifi- 
cation of  freight,  regardless  of  the  amount  involved.    This 
cannot  be  true.    If  there  were  no  Corporation  Commission, 
and  no  constitutional  provision  for  such  a  commission,  and 
the  legislature  had  by  act  of  assembly  made  just  such  a 
classification  as  was  made  by  the  commission,  and  this 
case  had  been  tried  under  that  act  and  the  instant  judg- 
ment rendered  therein,  it  seems  fairly  plain  that  no  writ 


Digitized  by 


Google 


Commonwealth  Et  Al  v.  The  Tredegar  Co.     439 

of  error  would  lie  from  this  court,  as  the  judgment  is  for 
less  than  $300.  We  do  not  think  that  the  action  of  the 
Corporation  Commission  stands  on  any  higher  footing 
than  the  act  of  assembly  would  in  the  case  supposed. 

For  these  reasons,  we  think,  the  writ  of  error  must  be 
dismissed  as  improvidently  awarded. 

Writ  dismissed. 


COMMONWEALTH  ET  AL  v.  THE  TREDEGAR  COMPANY. 

(Richmond,  March  21,  1918.) 

1.  Equity — Jurisdiction — Taxes — Injunction — Acts  1916,  p.  89 — Code, 
sees.  567,  568,  569. — The  jurisdiction  of  courts  of  equity  to  re- 
strain an  illegal  or  unauthorized  tax,  prior  to  February  24, 
1916,  was  well  settled;  and  the  jurisdiction  having  once  at- 
tached it  will  survive  until  destroyed  by  express  statutory  enact- 
ment; the  mere  fact  that  an  adequate  remedy  at  law  has  been 
provided  by  statute  does  not  defeat  jurisdiction.  But  the  gen- 
eral assembly  having  on  February  24,  1916,  passed  an  act  pro- 
viding "that  no  suit  for  the  purpose  of  restraining  the  collec- 
tion or  assessment  of  any  tax,  state  or  local,  shall  be  main- 
tallied  in  any  court  of  this  Commonwealth,  except  when  the 
party  has  no  adequate  remedy  at  law,"  and  the  complainant  in 
this  case  having  precisely  the  same  relief  available  by  motion 
at  law,  under  sections  567,  568  and  569  of  the  Code,  the  de- 
murrer to  the  bill  should  have  been  sustained. 

Appeal  from  Circuit  Court  of  city  of  Richmond. 

Reversed. 

Attorney-General  Jno.  Garland  Pollard,  Assistant  At- 
torney-General  J.  D.  Hank,  Jr.,  Leon  M.  Bazile,  and  H.  R. 
Pollard,  for  the  plaintiffs'  in  error. 

Wyndham  R.  Meredith,  for  the  defendant  in  error. 

Sims,  J.,  absent. 

Kelly,  J.: 

The  examiner  of  records  for  the  judicial  circuit  embrac- 
ing the  city  of  Richmond  reported  to  the  local  board  of  re- 
view for  that  city  certain  capital  alleged  to  have  been 
omitted  from  the  tax  returns  of  The  Tredegar  Company 
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for  the  years  1903  to  1911  inclusive.  At  a  hearing  before 
the  local  board  of  review,  the  Commonwealth  insisted 
upon,  and  The  Tredegar  Company  denied,  the  correctness 
of  the  report  of  the  examiner,  with  the  result  that  the 
board  rejected  the  report  i%  toto,  and  instructed  the  com* 
missioner  of  the  revenue  not  to  extend  the  tax  upon  hia 
books.  Thereupon,  the  auditor  of  public  accounts,  with 
the  approval  of  the  State  Tax  Board,  issued  written  in- 
structions to  the  commissioner  of  the  revenue  directing 
him  to  disregard  the  action  of  the  local  board  and  to  make 
the  assessment  of  the  alleged  omitted  capital  in  accordance 
with  the  report  of  the  examiner.  The  commissioner  subse- 
quently made  the  assessment  and  extension  as  directed  by 
the  auditor. 

This  suit  in  equity  was  brought  by  The  Tredegar  Com- 
pany for  the  ultimate  and  principal  purpose  of  enjoining 
and  restraining  the  collection  of  the  taxes  assessed  as 
above  pointed  out  by  the  commissioner  of  the  revenue.  The 
circuit  court,  hearing  the  cause  upon  the  bill  and  exhibits 
and  a  demurrer  thereto,  and  being  of  opinion  that  the  as- 
sessment was  unauthorized  and  void,  directed  the  commis- 
sioner to  strike  the  same  from  his  books,  and  decreed  that 
"the  defendants  (the  Commonwealth  of  Virginia,  the  city 
of  Richmond  and  their  tax  officers)  are  restrained  and  en- 
joined from  collecting  or  attempting  to  collect  said  omitted 
taxes  until  said  defendants  shall  take  an  appeal  (from  the 
action  of  the  local  board  of  review)  to  the  Hustings  Court 
of  the  city  of  Richmond,  and  it  shall  be  finally  determined 
by  the  court  of  last  resort  that  such  extensions  of  said 
taxes  are  authorized  by  law,  valid  and  should  be  collected." 

From  this  decree  the  present  appeal  was  allowed,  and 
the  first  question  to  be  decided  is,  whether  a  court  of  equity 
has  jurisdiction  of  the  cause. 

Prior  to  February  24,  1916,  the  jurisdiction  of  courts 
of  equity  to  restrain  an  illegal  or  unauthorized  tax  was 
well  settled  by  the  decisions  in  this  State.  WythevUle  V. 
Johnson,  108  Va.  588,  590,  and  cases  cited  there.    The  ju- 
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risdiction  having  once  attached,  it  will  survive  until  de- 
stroyed by  express  statutory  enactment  (Redd  v.  Super- 
visors, cv  Gratt.  (72  Va.)  695,  697) ;  and  the  mere  fact 
that  an  adequate  remedy  at  law  has  been  provided  by  stat- 
ute does  not  defeat  the  jurisdiction.  Herring  v.  Wilton, 
106  Va.  171,  175;  WytheviUe  v.  Johnson,  supra. 

In  manifest  recognition  of  these  principles,  the  general 
assembly  passed  an  act,  approved  February  24,  J916; 
(Acts  1916,  p.  89),  which  provides,  "that  no  suit  for  the 
purpose  of  restraining  the  collection  or  assessment  of  any 
tax,  state  or  local,  shall  be  maintained  in  any  court  of  this 
Commonwealth,  except  when  the  party  has  no  adequate 
remedy  at  law."  This  statute,  in  our  opinion,  is  conclusive 
of  the  instant  case.  The  gist  of  the  proceeding,  plainly 
shown  by  the  prayer  of  the  bill,  is  to  correct  and  cancel 
the  assessment,  to  exonerate  the  complainant  from  the 
tax,  and  to  perpetually  enjoin  its  collection.  Precisely  this 
relief  was  available  to  the  complainant  by  a  simple  motion 
at  law,  under  sections  567,  568  and  569  of  the  Code.  If 
the  act  of  February  24,  1916,  is  to  be  given  any  effect  at 
all,  it  must  be  held  to  apply  to  this  suit.  The  test  of  the 
statute  in  every  case  is  to  be  found  in  the  adequacy  of  the 
remedy  at  law.  In  this  instance,  every  possible  defense 
against  the  assessment  which  is  raised  in  the  equity  suit 
could  have  been  equally  availed  of  in  the  motion  under  the 
statute.  Quoting  the  language  of  Judge  Keith  in  Johnson 
V.  Hamptorn  Institute,  105  Va.  319,  326,  "we  think  the 
remedy  afforded  by  this  statute  (Code,  sec.  567),  which 
provides  for  bringing  both  the  citizen  and  the  Common- 
wealth before  the  court,  is  ample  and  complete  to  meet  all 
the  exigencies  of  the  case  presented  in  the  pleadings." 

It  is  earnestly  contended  that  the  only  course  open  to 
the  Commonwealth,  after  the  local  board  of  review  had 
rejected  the  report  of  the  examiner  of  records,  was  an  ap- 
peal to  the  Hustings  Court  of  the  city  of  Richmond,  and 
that  the  subsequent  action  of  the  auditor  and  the  commis- 
sioner was  null  and  void.    This  is  a  debatable  proposition, 
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but  if  we  concede  that  the  contention  is  sound  in  so  far  as 
the  validity  of  the  assessment  in  question  may  depend  upon 
the  action  of  the  examiner  and  of  the  board  of  review,  we 
have  no  difficulty  in  holding  that  if  the  assessment  is  right 
in  substance,  it  could  be  upheld  as  an  independent  assess- 
ment made  by  the  commissioner  under  the  instructions  of 
the  auditor,  without  any  action  on  the  part  of  the  ex- 
aminer of  records  or  the  board  of  review.  In  other  words, 
we  think  that  under  section  508  of  the  Code,  it  is  the  duty 
of  the  commissioner  of  the  revenue  to  assess  for  taxation 
any  property  which  he  finds  has  not  been  assessed  for  tax- 
ation for  any  of  the  previous  years  within  the  limits  pre- 
scribed by  that  section.  If  he  makes  an  erroneous  or  an 
illegal  and  invalid  assessment,  the  remedy  under  section 
567  of  the  Code  is  adequate,  and  the  previously  existing 
remedy  by  injunction  is  cut  off  by  the  act  of  February  24, 
1916.  This,  we  think,  is  as  it  should  be.  The  remedy  by 
motion  under  the  statute  is  prompt  and  simple,  and,  as 
construed  by  this  court,  is  peculiarly  adapted  to  a  fair  and 
just  settlement  of  disputes  of  this  character  between  the 
"Commonwealth  and  its  citizens.  In  Commonwealth  v. 
Schmelz,  114  Va.  364,  370,  Judge  Buchanan  said:  "Under 
these  provisions  of  the  Code,  if  there  has  been  an  error  in 
the  assessment  complained  of  to  the  prejudice  of  the  tax- 
payer (not  caused  by  his  failure  or  refusal  to  furnish  a  list 
of  his  property  to  the  commissioner  of  the  revenue)  he  is 
entitled  to  be  relieved  to  the  extent  of  the  erroneous  as- 
sessment. If,  on  the  other  hand,  the  error  in  the  assess- 
ment or  in  the  failure  to  assess  his  property  be  to  the  pre- 
judice of  the  State,  the  State  is  entitled  to  receive  from 
him  the  taxes  properly  assessable  against  him.  In  other 
words,  the  taxpayer  who  comes  into  court  under  these  sec- 
tions to  be  relieved  from  paying  more  taxes  than  he  claims 
he  ought  to  pay  renders  himself  liable  in  that  proceeding 
to  pay  all  taxes  with  which  he  is  chargeable  in  that  juris- 
diction upon  a  correct  assessment  of  his  property.  This 
is  the  practice  in  some  of  the  courts  of  the  State,  and  we 
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think  is  the  proper  practice.  It  is  the  duty  of  the  party 
who  seeks  relief  under  these  statutes  (and  of  all  other 
persons)  to  pay  taxes  upon  all  of  his  property  taxable  in 
that  jurisdiction.  If  he  has  been  improperly  assessed  on 
some  property  and  has  not  been  assessed  at  all  upon  other 
property  upon  which  he  is  assessable  with  taxes,  there  is 
no  hardship — indeed,  it  is  only  just  and  equitable — in  as- 
sessing him  with  and  requiring  him  to  pay  all  the  taxes 
with  which  he  is  assessable  in  that  jurisdiction  as  a  con- 
dition to  granting  him  the  relief  sought.  There  is  no  dif- 
ficulty, in  a  proceeding  like  this  to  be  relieved  from  an  er- 
roneous assessment,  for  the  court  to  examine  into  and  do 
all  that  the  commissioner  of  the  revenue  is  required  to  do 
under  the  provisions  of  sections  508  and  509  of  the  Code." 

In  view  of  the  convenience,  elasticity  and  fairness  of 
proceedings  under  these  statutes,  it  was  doubtless  the  con- 
trolling purpose  of  the  legislature  in  the  enactment  of  the 
act  of  February  24,  1916,  to  compel  a  resort  thereto  when- 
ever the  remedy  thereunder  was  adequate.  At  any  rate, 
the  case  before  us  is  clearly  within  the  terms  of  the  act 
and  we  are  of  opinion  that  the  circuit  court  ought  to  have 
sustained  the  demurrer  and  dismissed  the  bill. 

The  remedy  by  motion  under  section  567  of  the  Code  is 
still  open  to  the  appellee,  and  nothing  herein  is  to  be  con- 
strued as  indicating  any  opinion  concerning  its  right  to 
relief  against  the  assessment. 

For  the  reasons  stated,  the  decree  complained  of  will  be 
reversed,  and  an  order  will  be  entered  here  sustained  the 
demurrer  and  dismissing  the  bill. 

Reversed. 
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DEAN  v.  DEAN. 
(Richmond,  March  21,  1918.) 

1.  Pleading  and  Practice — Amendment — Discretion. — A  very  large 

discretion  is  vested  in  the  trial  courts  as  to  the  time  of  filing  and 
perfecting  pleadings,  and  a  case  will  not  be  reversed  unless  the 
action  is  clearly  erroneous  and  harmful. 

2.  Idem— Amendment — Affidavit — Code,  sec.  3280 — Acts  1914   p.  641 

— Case  at  Bar* — Where,  after  plaintiff  and  defendant  had  in- 
troduced all  their  evidence,  and  while  they,  the  only  witnesses 
in  the  case,  were  still  in  the  court  room,  counsel  for  plaintiff 
called  the  attention  of  the  court  to  the  failure  of  the  defendant 
to  file  an  affidavit,  as  required  by  section  3280  of  the  Code,  and 
on  motion  of  counsel  for  defendant,  over  the  objection  and  ex- 
ception of  the  plaintiff,  he  was  then  permitted  to  prepare  and  file 
such  an  affidavit,  there  being  no  intimation  that  plaintiff  had 
been  put  at  a  disadvantageous  position,  or  taken  by  surpise, 
and  no  motion  being  made  for  a  continuance:  Held,  that  there 
being  nothing  to  show  that  his  rights  were  injuriously  affected, 
the  judgment  for  the  defendant  will  not  be  reversed. 

Error  to  Circuit  Court  of  city  of  Alexandria. 

Affirmed. 

Daniel  T.  Wright  and  T.  M.  Wampler,  for  the  plaintiff 
in  error. 
Gardner  L.  Booth,  for  the  defendant  in  error. 

Prentis,  J.: 

The  plaintiff,  Edward  S.  Dean,  instituted  his  action  ot 
assumpsit  against  the  defendant,  Charles  A.  Dean,  as  a 
member  of  a  partnership  alleged  to  consist  of  the  said  de- 
fendant and  one  Augustus  Dean.  On  September  16,  1916, 
when  the  case  matured,  the  defendant  pleaded  non-as- 
sumpsit, and  upon  that  plea  the  plaintiff  at  once  took 
issue,  the  jury  was  immediately  sworn  and  the  trial  pro- 
ceeded. 

Neither  the  evidence  nor  the  facts  are  certified,  and 
there  was  but  a  single  exception  taken.  That  exception 
grows  out  of  the  fact  that  the  defendant  failed  to  file  with 
his  plea  the  proper  affidavit  under  section  3280,  denying 
the  partnership. 

The  record  shows  that  after  all  of  the  evidence  had  been 
introduced  on  behalf  of  the  plaintiff,  the  greater  part  of 
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said  evidence  being  for  the  purpose  of  sustaining  the  con- 
tention of  the  plaintiff  that  a  partnership  existed,  as  al- 
leged in  the  declaration,  between  the  defendant,  Charles 
Dean,  and  Augustus  Dean,  and  the  plaintiff  had  announced 
his  case  closed,  and  after  the  defendant  had  introduced  all 
of  the  evidence  in  his  behalf  to  deny  the  existence  of  that 
partnership,  as  alleged,  and  had  announced  his  case  closed, 
but  while  both  the  plaintiff  and  the  defendant,  who  were 
the  only  witnesses  in  the  case,  were  still  in  the  court  room, 
counsel  for  plaintiff  called  the  attention  of  the  court  to  sec- 
tion 3280  of  the  Code  requiring  such  affidavit,  and  there- 
upon, on  the  motion  of  counsel  for  the  defendant  and  over 
the  objection  and  exception  of  the  plaintiff,  the  court  per- 
mitted the  counsel  for  the  defendant  to  prepare  and  file 
such  an  affidavit. 

It  is  perfectly  settled  that  a  very  large  discretion  is 
vested  in  the  trial  courts  as  to  the  time  of  filing  and  per- 
fecting pleadings,  and  that  this  court  will  not  reverse  a 
case  unless  the  action  is  clearly  erroneous  and  harmful.  In 
this  case  it  was  proper  for  the  court  to  permit  the  amend- 
ment, and  in  this  connection  it  is  observed  that  the  affi- 
davit was  filed  on  the  same  day  the  plea  was  filed. 

In  the  case  of  Whitley  v.  Booker  Brick  Co.,  113  Va.  434, 
this  court  decided  that  it  is  within  the  discretion  of  the 
trial  court  at  any  time  before  verdict  rendered  to  allow 
amendments  of  the  pleadings  which  will  operate  in  favor 
of  justice,  and  that  the  rights  of  the  opposite  party  can 
always  be  protected  by  a  postponement  of  the  case,  or  a 
continuance,  as  circumstances  may  require.  Since  that 
case  was  decided  this  salutary  rule  has  been  embodied  in 
the  act,  entitled  "An  act  to  simplify  and  expedite  the  ad- 
ministration of  justice  in  this  State  by  the  elimination  of 
useless  technicalities  and  vexations  delays  and  permitting 
amendments  under  certain  conditions  in  causes  hereafter 
instituted,  "  which  is  as  follows: 

"Be  it  enacted  by  the  general  assembly  of  Virginia,  that 
in  any  suit  or  action  hereafter  instituted  the  court  may,  at 
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any  time,  in  furtherance  of  justice,  upon  such  terms  as 
may  be  just,  permit  any  proceeding  or  pleading  to  be 
amended,  or  material  supplemental  matter  to  be  set  forth 
in  an  amended,  or  supplemental  pleading.  The  court,  at 
every  stage  of  the  proceeding  must  disregard  any  error 
or  defect  in  the  proceeding  which  does  not  affect  the  sub- 
stantial rights  of  the  parties."     (Acts  1914,  p.  641). 

If  the  plaintiff  had  indicated  to  the  court  that  he  had 
been  put  in  a  disadvantageous  position,  or  taken  by  sur- 
prise, and  had  asked  the  court  for  a  continuance,  the  court 
would  doubtless  have  continued  the  case  on  his  motion. 
Certainly  this  should  have  been  done,  if  it  appeared  that 
he  had  been  taken  by  surprise.  Instead  of  doing  this, 
however,  he  went  on  with  the  trial,  contenting  himself 
with  a  mere  exception  to  the  action  of  the  court  in  allow- 
ing the  affidavit  to  be  filed,  and  took  his  chances  before  the 
jury  upon  the  evidence  submitted.  Under  these  circum- 
stances, and  because  none  of  the  evidence  is  certified  so 
that  this  court  has  no  facts  showing  that  his  rights  have 
been  injuriously  affected,  it  is  clear  that  the  judgment  in 
favor  of  the  defendant  upon  the  verdict  should  be  affirmed. 

Affirmed. 


DERRICK  v.  COMMONWEALTH. 

(Richmond,  March  21,  1918.) 

1.  Taxes— License — Civil  Engmeee—Acts  1915,  p.  252. — Section  89 
of  Acts  1915,  p.  252,  does  not  impose  a  license  tax  upon  the  mere 
practice  of  one's  profession  as  a  civil  engineer — the  mere  acting 
as  a  civil  engineer — when  such  an  one  is  not  engaged  in  his  own 
business  as  such  engineer.  The  mere  doinpr  of  the  work  of  a 
civil  enginaer  does  not  constitute  that  work  the  "business"  of  the 
person  doing  it.  The  true  test  of  whether  the  person  is  en- 
gaged in  his  own  business,  when  emnlov*d  bv  another,  or  in  the 
business  of  the  latter,  is  the  character  of  the  employment— 
whether  the  person  doing  the  work  is  an  independent  contractor 
or  a  mere  servant  or  ordinary  employee.  If  the  former,  then 
tba  nerson  emploved  is  engaged  in  a  business  of  his  own:  if  the 
latter.  h«  is  eneaged  in  the  business  of  his  emplover.  In  the  case 
at  bar,  he  was  a  mere  servant  or  ordinary  employee  of  another. 


Digitized  by 


Google 


Derrick  v.  Commonwealth.  447 

Error  to  Circuit  Court  of  Lunenburg  county. 

Reversed. 

Theo.  W.  Heath,  J.  M.  Crute  and  F.  S.  Kirkpatrick,  for 
the  plaintiff  in  error. 

Attorwy-General  Jno.  Garland  Pollwrd,  Assistant  At- 
torney-General J.  D.  Hank,  Jr.,  and  Leon  M.  Bazile,  for 
the  Commonwealth. 

STATEMENT  OF  THE  CASE  AND  FACTS. 

The  accused  was  indicted,  convicted  of,  and  sentenced 
to  pay  a  fine,  by  the  order  of  court  complained  of,  for  the 
following  alleged  offense  under  section  89  of  the  Acts  of 
Assembly,  1915,  p.  252,  namely:  that  he  did  "for  compen- 
sation engage  in  the  business  of  civil  engineer  without  hav- 
ing procured  a  license  so  to  do.  *  *  *" 

The  said  statute  is  as  follows: 

"89.  Civil  &  Electrical  Engineers. — Any  person  or  firm 
who  shall  for  compensation  engage  in  the  business  of  civil, 
mining,  mechanical  or  electrical  engineering  shall  pay  a 
license  tax  of  fifteen  dollars  per  year  for  the  privilege  of 
conducting  such  business ;  the  said  license  to  be  procured 
from  the  commissioner  of  revenue  of  the  city  or  district  in 
which  said  engineer  shall  have  his  office  on  the  first  day  of 
May  in  each  year;  provided,  that  the  license  of  any  en. 
gineer  who  has  not  practised  his  profession  for  more  than 
five  years,  or  whose  income  from  such  business  is  less 
than  five  hundred  dollars  for  the  preceding  year  shall  be 
five  dollars ;  and,  provided,  further  that  on  the  payment  of 
the  license  as  herein  provided  the  said  engineer  shall  be 
entitled  to  engage  in  such  business  in  any  part  of  this 
State.  Any  person  or  firm  violating  the  provisions  of  this 
section  shall  be  fined  not  less  than  ten  dollars,  nor  more 
than  thirty  dollars,  for  each  offense." 
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The  Facts. 

The  material  facts  are  as  follows :  The  accused  was  en- 
gaged in  the  practice  of  his  profession  as  a  civil  engineer, 
but  not  in  the  general  practice  of  it,  in  the  sense  that  he 
was  open  to  employment  by  the  public  or  any  part  thereof. 
He  was  in  the  exclusive  employment  of  another,  a  rail* 
road  company.  The  whole  of  his  time  and  services  as  civil 
engineer  were  engaged  and  paid  for  by  his  employer  and 
were  rendered  in  the  performance  of  civil  engineering 
work  for  that  employer,  such  as  was  necessary  to  be  done 
by  the  latter  in  its  business. 

Sims,  J.,  after  making  the  foregoing  statement,  deliv- 
ered the  following  opinion  of  the  court: 

The  power  of  the  legislature  to  impose  a  license  tax  upon 
the  practice  of  his  profession  by  a  civil  engineer, — upon 
his  acting  as  a  civil  engineer, — in  the  business  of  another 
as  well  as  in  his  own  business,  is  not  drawn  in  question  in 
the  instant  case,  and,  indeed,  cannot  be  doubted.  The 
question  before  us  for  determination  is  merely  whether 
the  legislature  by  the  provisions  of  the  statute  above 
quoted  has  exercised  such  power.  The  language  of  the 
statute  itself  must  be  looked  to  for  the  decision  of  such 
question. 

It  will  be  observed  that  the  language  of  section  89  im- 
poses a  license  tax  on,  "Any  person  or  firm  who  shall  *  *  * 
engage  in  the  business  of  civil  *  *  *  engineering  *  *  *" 
The  language  is  different  from  that  of  the  sections  of  the 
same  statute  imposing  license  taxes  upon  lawyers,  dentists 
and  others.  Section  115  of  such  statute  provides  that, 
"*  *  *  no  person  shall  act  as  attorney  at  law  or  practice  law 
in  the  court  of  this  Commonwealth  without  a  separate  reve- 
nue license."  Section  117  provides:  "No  person  shall 
practice  as  a  dentist  *  *  *  without  a  revenue  license  *  *  *." 

We  are  of  opinion  that  section  89  aforesaid  does  not  im- 
pose a  license  tax  upon  the  mere  practice  of  one's  profes- 
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sion  as  a  civil  engineer — the  mere  acting  as  a  civil  en-, 
gineer — when  such  an  one  is  not  engaged  in  his  own  busi- 
ness as  such  engineer.  The  legislature  might  have  pro- 
vided that  a  civil  engineer  should  pay  a  license  tax  if  he 
practiced  his  profession  at  all,  or  acted  at  all  as  a  civil 
engineer,  as  it  did,  in  effect,  in  respect  to  lawyers  and  den- 
tists practicing  their  professions,  as  aforesaid;  but  it  did 
not.  By  section  89  aforesaid,  a  different  provision  is  made, 
and  one  who  practices  his  profession  as  a  civil  engineer — 
one  who  acts  as  a  civil  engineer,  i.  e.,  does  that  kind  of 
work— is  not  merely  for  that  reason  required  to  pay  a  li- 
cense tax.  There  is  something  more  specified  as  to  such 
action  before  the  license  tax  is  imposed,  namely,  the  action 
must  be  such  that  it  constitutes  a  "business  of  civil  *  *  * 
engineering,"  otherwise  it  is  not  subject  to  any  license 
tax.  Clearly,  therefore,  the  mere  practice  of  one's  profes- 
sion as  a  civil  engineer — the  doing  the  work  of  a  civil  en- 
gineer— is  not  sufficient  to  bring  such  a  person  within  the 
operation  of  the  statute  under  consideration;  unless  the 
mere  practice  of  the  profession — the  mere  doing  of  the 
work  of  the  profession — in  all  cases  constitutes  that  work 
the  "business"  of  the  person  doing  it.  Does  the  mere  do- 
ing of  the  professional  work  always  have  that  result? 
Manifestly  not.  It  is  true  that  oftentimes,  and  perhaps 
usually,  the  practice  of  a  profession,  is  the  "business"  of 
the  person  engaged  in  it,  but  not  always  so.  To  illustrate: 
Said  section  89  of  the  statute  imposes  a  license  tax  on  any 
"firm"  which  is  engaged  for  compensation  "in  the  business 
of  civil  engineering."  It  is  evident  that  the  statute  does 
not  impose  a  license  tax  on  every  member  of  such  a  firm, 
as,  for  instance,  section  115  of  the  same  statute  does  upon 
each  individual  member  of  a  law  firm.  The  language  used 
by  the  legislature  in  the  two  sections  is  different,  as  above 
noted.  One  license  only  is  exacted  of  a  firm  of  civil  en- 
gineers, however  many  members  may  compose  it,  or  how- 
ever many  civil  engineers  may  be  employed  by  it,  and  be 
engaged  in  the  practice  of  the  profession  of  civil  engineer- 
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ing,  or,  indeed,  however  many  members  or  employees  of  it 
may  be  engaged  "in  the  business  of  civil  *  *  *  engineering." 
And  here  we  have  disclosed  a  further  element  which  dis- 
tinguishes the  "business"  of  civil  engineering  which  is 
taxed  by  the  statute  (sec.  89),  namely,  it  must  be  a  per-4 
son's  own  business  in  which  he  is  engaged,  in  order  to  sub- 
ject him  to  the  tax.  This  feature  of  this  section  of  the 
statute  is  not  peculiar  to  it,  however.  It  inheres  in  the 
meaning  with  which  the  word  "business"  is  used  in  other 
sections  of  the  same  statute;  for  example,  in  section  45, 
providing  that  "every  person,  firm  *  *  *  engaged  in  the 
business  of  a  merchant  shall  pay  a  license  tax,"  and  simi- 
lar provisions  in  other  sections  as  to  other  businesses.  No 
one  would  contend  that  a  salesman  employed  by  a  mer- 
chant having  no  other  interest  or  connection  with  the  busi- 
ness, was  engaged  in  the  business  of  a  merchant,  within 
the  meaning  of  the  statute. 

Now  when  is  a  person  engaged  in  his  own  business? 

The  lexicographers  and  courts  have  found  it  impossible 
to  define  even  the  word  "business"  with  sufficient  accu- 
racy to  cover  all  cases.  The  same  is  true  of  the  meaning 
of  the  phrase  "engage  in  business."  The  learned  attorney- 
general  has  cited  a  number  of  authorities  on  the  latter  sub- 
ject, namely :  Harris  v.  The  State,  50  Ala.  127,  130 ;  Weil 
V.  The  State,  52  Ala.  19 ;  Moore  v.  The  State,  16  Ala.  411 ; 
Heurin  v.  Atlanta,  121  Ga.  723,  730,  67  L.  R.  A.  795;  Eos- 
terbrook  V.  Hebrew  Ladies  Orphan  Society,  85  Conn.  289, 
294-5;  Gobin  v.  The  State,  9  Okla.  Cr.  Rep.  201,  131  Pac. 
546,  44  L.  R.  A.  (N.  S.)  1089;  and  State  v.  Paul,  56  Neb. 
369.  All  of  these  cases,  except  the  two  last  named,  con- 
cern a  business  which  was  the  person's  own  business  who 
is  said  to  be  engaged  in  it.  With  the  exception  mentioned, 
these  cases  do  not  involve  or  consider  the  situation  of  one 
practicing  his  profession  or  doing  other  work  in  the  busi- 
ness of  another.  It  is  true  the  cases  of  Gobin  v.  The  State 
and  State  v.  Paul,  supra,  concern  persons  employed  in  the 
business  of  another ;  but  the  persons  so  employed  were  un- 


Digitized  by 


Google 


Derrick  v.  Commonwealth.  451 

licensed  physicians.  The  were  employed  by  licensed 
physicians  and  engaged  in  the  business  of  the  latter.  The 
prosecution  in  these  cases,  however,  was  under  the  Ne- 
braska statute  (Sec.  16,  Art.  1,  Chap.  55,  Compiled  Stat- 
utes) .  This  statute,  so  far  as  material,  provided  that  "Any 
person  who  *  *  *  has  not  complied  with  the  provisions  of 
this  Act,  who  shall  engage  in  the  practice  of  medicine  *  *  * 
shall  be  deemed  guilty  of  a  misdemeanor  *  *  *"  etc.  That 
statute,  like  the  Virginia  statute  with  respect  to  lawyers 
and  dentists  was  directed  against  the  personal  action  there- 
in mentioned,  and  not  against  a  business.  The  two 
last  named  cases,  therefore,  and  the  other  cases  cited,  as 
above  noted,  afford  us  no  aid  in  ascertain  the  meaning  of 
the  phrase  "engage  in  business."  They  are  equally  far 
afield  on  the  question  of  when  a  person  is  engaged  in  his 
own  business. 

We  are  cited  to  but  one  authority  which  involves  the 
last-named  question,  and  that  is  the  case  of  Watts  v.  Com- 
monwealth, 106  Va.  851.  While  not  perhaps,  precisely  in 
point,  that  case  is  very  nearly  so,  and  is  very  illuminating 
upon  and,  in  principle,  is  conclusive  of  the  question  last 
above  referred  to — which  indeed  is  the  pivotal  question  in 
the  instant  case. 

In  the  Watts  case,  a  construction  company,  duly  licensed 
to  conduct  its  business  of  general  contracting,  was  en- 
gaged in  certain  construction  work  for  a  railroad  company 
in  Pittsylvania  county.  Watts  was  a  day  laborer  in  the 
employment  of  that  company.  He  was  sent  by  the  com- 
pany to  Danville  to  employ  laborers  for  the  company. 
Watts  did  there  employ  a  number  of  laborers  for  the  com- 
pany and  was  arrested,  prosecuted  and  convicted  of  an  al- 
leged violation  of  the  license  statute  (Sec.  128,  p.2247, 
Coda  1904),  which  is  as  follows: 

"Any  person  who  hires  or  contracts  with  laborers,  male 
or  female,  to  be  employed  by  persons  other  than  himself, 
shall  be  deemed  to  be  a  labor  agent;  and  no  person  shall 
engage  in  such  business  without  having  first  obtained  a  li- 
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cense  therefor.  Every  person  who  shall  without  a  license 
conduct  business  as  a  labor  agent  shall  pay  a  fine  of  not 
Jess  than  one  hundred  dollars  nor  more  than  five  hundred 
dollars." 

It  will  be  observed  that  this  statute  defines  what  the 
personal  action  is  against  which  it  is  directed  and  so  far 
as  such  personal  action  was  concerned  Watts  came  directly 
within  the  provisions  of  the  statute.  He  hired  laborers  to 
be  employed  by  a  person  other  than  himself.  Under  the 
very  terms  of  the  statute,  therefore,  he  was  "deemed  to 
be  a  labor  agent" — his  action  constituted  him  a  "labor 
agent."  But  the  statute  did  not  impose  a  license  upon  such 
mere  personal  action.  There  was  something  more  speci- 
fied by  the  statute  as  to  such  action  before  it  imposed  a  li- 
cense tax  thereon,  namely,  the  action  of  the  person  hiring 
the  laborer  must  have  been  such  that  it  constituted  his 
business — he  must  have  been  engaged  "in  such  business" 
— he  must  have  been  conducting  a  "business  as  labor 
agent." 

At  p.  852,  this  court,  in  its  opinion  delivered  by  Judge 
Whittle,  said :  "It  thus  appears  that  the  single  question  pre- 
sented by  the  record  for  our  determination  is  whether  or 
not  plaintiff  in  error  was  engaged  in  the  business  of  a  la- 
bor agent  within  the  meaning  of  the  foregoing  statute,  it 
being  admitted  that  he  had  no  license.  We  have  no  diffi- 
culty in  resolving  that  question  in  the  negative.  Indeed, 
it  would  seem  clear  that  nothing  more  can  be  predicated 
of  the  transaction  than  that  it  constituted  a  hiring  of  la- 
borers by  the  construction  company,  the  principal,  through 
the  medium  of  its  own  agent,  for  the  lawful  prosecution 
of  its  business.  The  case  is  controlled  by  the  maxim, 
'Qui  facit  per  ulium,  facit  per  se,'  (Broom's  Max.  818) ;  a 
failure  to  observe  which,  in  such  case,  would  impose  im- 
possible restrictions  upon  corporations  and  natural  per- 
sons throughout  the  Commonwealth,  whose  businesses 
necessitates  the  employment  of  large  numbers  of  laborers. 
Corporations  must  of  necessity  act  through  agents;  and  it 
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is  wholly  impracticable  for  individuals  engaged  in  large  af- 
fairs personally  to  hire  laborers  to  carry  on  their  work. 
If  the  doctrine  contended  for  were  maintained,  contractors 
and  others  of  that  class  would  be  compelled  either  to  rely 
on  labor  agents  to  secure  necessary  labor  or  else  go  out  of 
business.  It  cannot  be  inferred  that  the  legislature,  if 
within  its  competency,  intended  to  place  such  unreasonable 
limitations  upon  these  essential  factors  in  the  internal  im- 
provement of  the  State.  The  purpose  of  the  statute  is  to 
reach  a  class  of  persons,  who,  for  compensation,  conduct 
the  business  of  employing  laborers  for  other  persons,  with 
respect  to  whom  they  bear  no  other  contractual  relation; 
but  it  can  have  no  application  to  a  principal  (whether  a 
corporation  or  natural  person)  who,  in  good  faith,  em- 
ploys such  laborers  for  his  own  service  by  means  of  his 
own  employee.  In  such. cases,  under  the  maxim  referred 
to,  the  acts  of  the  agent  are  the  acts  of  the  principal. 

"The  differentiating  features  between  the  two  transao 
tions  of  hiring  laborers  by  labor  agents  and  by  one's  own 
agent  may  be  illustrated  by  the  instances  of  a  purchase  of 
real  estate  through  a  real  estate  agent,  whose  business  it 
is  to  negotiate  sales  for  anyone  who  may  choose  to  engage 
his  services,  with  whom  and  his  patron  no  other  contrac- 
tual relation  exists  on  the  one  hand,  and  a  purchase  by  a 
principal,  through  his  own  private  agent,  on  the  other. 
From  the  former  the  State  exacts  a  license,  but  not  from 
the  latter.  In  our  opinion  the  statute  in  question  is  plain- 
ly not  susceptible  of  the  interpretation  placed  upon  it  by 
the  trial  court ;  but  even  if  it  were  of  doubtful  import,  be- 
ing a  law  imposing  a  license  tax,  upon  familiar  principles, 
it  would  have  to  be  construed  strictly,  and  most  strongly 
against  the  State  and  in  favor  of  the  citizen." 

It  is  true  that  the  mere  fact  that  one  is  employed  by  an- 
other does  not  furnish  a  valid  test  of  whether  the  former 
is  or  is  not  engaged  in  his  own  business.  All  professional 
men  and  those  engaged  in  any  kind  of  work  for  others, 
whether  skilled  or  unskilled,  are  employed  by  others  even 
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when  the  former  are  engaged  in  their  own  business.  When 
one  is  employed  by  another,  the  true  test  of  whether  the 
former  is  engaged  in  his  own  business,  or  the  business  of 
the  latter,  is  the  character  of  the  employment.  Is  the 
former  an  independent  contractor  and  as  such  in  the  em- 
ployment of  another  and  doing  work  for  such  other;  or  is 
the  former  a  mere  servant  or  ordinary  employee  of  an- 
other? That  is  the  true  test.  In  the  case  first  stated,  the 
person  employed  is  engaged  in  a  business  of  his  own,  al- 
though doing  work  for  another.  In  the  second  case,  the 
person  employed  is  engaged  in  the  business  of  his  em- 
ployer, and  not  in  a  business  of  his  own.  The  principle  on 
which  this  distinction  rests  was  involved  in  the  Watts  case, 
supra.  It  inheres  in  the  meaning  of  the  phrase  "engage  in 
business."  The  delineation  of  the  distinction  between  per- 
sons who  are  in  the  class  of  independent  contractors  and 
those  in  the  class  of  mere  servants  or  ordinary  employees, 
has  been  so  often  pointed  out  in  the  decisions  of  the  courts 
on  the  subject  and  the  discussions  of  it  by  text-writers, 
and  is  so  well  understood,  that  it  is  deemed  unnecessary 
to  cite  authorities  here  elaborating  such  distinction.  It  is 
sufficient  to  say  that  it  is  manifest  that  the  accused  in  the 
instant  case  was  a  mere  servant  or  ordinary  employee  of 
another  when  engaged  in  the  work  as  civil  engineer  for 
which  he  was  indicted,  and  that  he  was  not  so  engaged  as 
an  independent  contractor.  Hence,  he  was  not  then  en- 
gaged in  the  business  of  civil  engineer  within  the  meaning 
of  the  statute  under  which  he  was  indicted. 

For  the  foregoing  reasons,  the  order  complained  of  will 
be  reversed  and  the  case  dismissed. 

Reversed. 
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DERRING'S  ADMINISTRATOR  v.  VIRGINIA  RAILWAY  & 
POWER  COMPANY. 

(Richmond,  March  21,  1918.) 

1.  Electric  Railway — Passenger — Negligence — Contributory  Negli- 
gence— Case  at  Bar. — Where  the  plaintiff's  intestate  in  attempt- 
ing to  cross  the  tracks  of  an  electric  interurban  railway  at  a 
station  where  the  car  was  scheduled  to  stop  and  where  he  in- 
tended boarding  it,  was  struck  and  fatally  injured,  the  evi- 
dence showing  that  he  saw  and  heard  the  car  approaching  at  a 
distance  of  150  to  200  yards  from  the  station  and  that  it  was  in 
full  view  from  the  time  it  was  first  observed  until  he  was  struck: 
Held,  that  the  intestate's  own  negligence  is  a  bar  to  any  re- 
covery* 

Error  to  Circuit  Court  of  Norfolk  county. 

Affirmed. 

Page,  Page  &  Page  and  S.  Burnett  Bragg,  for  the  plain- 
tiff in  error. 

Williams,  Tunstall  &  Thorn,  for  the  defendant  in  error. 

BURKS,  J.: 

This  is  an  action  to  recover  for  the  negligent  killing  of 
the  plaintiff's  intestate.  There  was  a  demurrer  to  the  evi- 
dence by  the  defendant  company  which  the  trial  court  sus- 
tained, and  to  the  judgment  sustaining  the  demurrer  this 
writ  of  error  was  awarded.  The  judgment  of  the  trial 
court  is  so  plainly  right  that  it  would  seem  unnecessary  to 
do  more  than  merely  state  the  facts. 

The  plaintiffs  intestate  and  his  brother,  J.  A.  Derring, 
had  been  fishing  near  Chesapeake  station,  in  Norfolk  coun- 
ty. This  station  is  near  Ocean  View,  on  the  double-track  line 
of  the  defendant,  between  Norfolk  and  Ocean  View.  The 
defendant  operates  an  electric  interurban  and  street  rail- 
way line.  The  tracks  at  Chesapeake  station  run  north  and 
south,  and  the  station  is  on  the  west  side  of  the  tracks. 
The  intestate  and  his  brother  were  on  the  east  side  of  the 
tracks,  and  it  was  necessary  for  them  to  cross  over  the 
tracks  in  order  to  board  the  car  for  Norfolk.  The  country 
is  flat  and  open  at  this  point,  the  track  is   straight,   and 
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"you  can  see  a  long  ways  down  the  track."    When  a  short 
distance  from  the  tracks,  variously  estimated    by    intes- 
tate's brother  from  "10, 15  or  20  steps"  to  "20  or  25  yards," 
they  heard  and  saw  the  car  approaching  at  a  distance  of 
150  to  200  yards  from  the  station.    The  car  was  running 
at  a  speed  of  20  to  25  miles  per  hour  and  carried  a  dim 
light,  or  such  a  light  as  is  generally  used  in  the  city,  and 
not  a  bright  headlight.    Seeing  the  car  approaching,  they 
quickened  their  speed  to  a  "lively  walking  gait,"  not  ex- 
ceeding four  to  six  miles  per  hour,  and  as  they  approached 
they  saw  several  persons  on  the  station  platform  signaling 
the  car  to  stop.    The  car  was  scheduled  to  stop  on  signal 
and  had  uniformly  theretofore  done  so,  but  on  this  oc- 
casion it  neither  slackened  its  speed  nor  stopped,  and  in 
continuing  its  course  struck  the  intestate,   who   was   at- 
attempting  to  cross  the    track,    inflicting    the    injury  of 
which  he  subsequently  died.    The  car  was  in  full  view  from 
the  time  it  was  first  observed  at  a  distance  of  150  to  200 
yards  until  the  intestate  was  struck,  and  his  brother,  who 
was  with  him  at  the  time  of  the  injury,  when  asked  which 
way  his  brother  was  looking,  answered,  "It  would  be  hard 
for  me  to  answer  a  question  like  that.  Unless  a  man  was  a 
lunatic  he  would  be  bound  to  be  looking  at  the    car   ap- 
proaching;" and  when  asked,  "Do  you  mean  he  was  look- 
ing in  that  direction?"  replied,  "Of  course,  he  was  a  man 
going  to  cross  a  track,  and  he  generally  looked  out  for  him- 
self.   He  would  be  very  foolish  if  he  didn't/ 

It  is  unnecessary  to  cite  authority  to  support  the  judg- 
ment of  the  trial  court.  The  application  of  the  simplest 
principles  to  the  facts  bars  recovery.  If  it  be  conceded 
that  the  intestate  was  a  passenger,  and  that  the  defendant 
was  negligent  in  not  having  a  larger  headlight,  and  in  not 
slowing  down  or  stopping  its  car  at  the  station,  the  plain- 
tiff is  still  not  entitled  to  recover.  The  intestate  was  la- 
boring under  no  physical  disability.  The  car  was  in  full 
view,  and  he  was  "looking  at  the  car  approaching."  The 
motorman  had  the  right  to  assume  that  he  would  not  stop 
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in  front  of  it.  It  was  his  duty  to  see  that  the  car  had 
slackened  its  speed  or  stopped  before  going  on  the  track 
in  such  close  proximity  to  it.  The  fact  that  he  was  a  pas- 
senger  gave  him  no  right  to  stop  upon  the  track  in  close 
proximity  to  the  rapidly  approaching  car.  A  carrier  is 
not  an  insurer  of  the  safety  of  its  passengers.  Nor  do  the 
facts  warrant  an  application  of  the  doctrine  of  the  "last 
clear  chance."  The  intestate's  own  negligence  is  a  bar  to 
any  recovery  for  his  unfortunate  death.  Compare  Manors 
v.  Detroit  United  Railways,  168  Mich.  155;  Va.  Ry.  &  P. 
Co.  v.  Harris,  decided  at  this  term. 

The  judgment  of  the.trial  court  is  plainly  right  and  must 
be  affirmed. 

Affirmed. 


FRIEDLIN  v.  CROCKIN  ET  ALS. 
(Richmond,  March  21,  1918.) 

1.  Landlord  and  Tenant — Payment  of  Rent—Joint  Promises — Evi- 

dence,— Where  it  was  alleged  that  one  of  the  stockholders  of  a 
corporation  which  had  been  dissolved  verbally  promised  for  him- 
self and  two  other  stockholders  to  pay  the  rent  due  by  the  cor- 
poration and  suit  was  brought  against  the  stockholders  indi- 
vidually upon  the  alleged  joint  promise,  but  the  evidence  failed 
to  sustain  such  promise  and  the  jury  were  instructed  that  un- 
less the  promise  was  made  jointly  by  all  of  the  defendants,  the 
plaintiff  could  not  recover  jointly  against  all:  Held,  that  a  ver- 
dict in  favor  of  the  plaintiff  against  all  of  the  defendants  was 
properly  set  aside. 

2.  Idem — Rent — Debt    of  .  Another — Statute    of    Frauds — Code,    sec. 

2840. — Where  it  was  alleged  that  individual  stockholders  of  a 
dissolved  corporation  had  verbally  promised  to  pay  rent  due  by 
the  corporation,  the  case  is  within  the  letter  and  reason  of  the 
statute  of  frauds,  and  no  action  can  be  maintained  against  the 
stockholders. 

Error  to  Hustings  Court  of  city  of  Portsmouth. 

Affirmed. 

S.  Burnett  Bragg  and  Pender  &  Way,  for  the  plaintiff  in 
«rror.  , 

Jno.  W.  Happer  and  Frank  L.  Crocker,  for  the  defen- 
dants in  error. 
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Prentis,  J:: 

This  controversy  arises  out  of  these  circumstances:  The 
plaintiff  in  error,  through  her  agent,  Charles  R.  Welton, 
leased  certain  property  in  the  city  of  Portsmouth  to  Na- 
than Crockin,  Incorporated,  from  July  1,  1912,  to  Decem- 
ber 31,  1914,  for. $75.00  per  month.  At  the  time  of  the 
lease  another  tenant,  who  was  not  ready  to  vacate  on  July 
1,  1912,  occupied  the  property,  and  by  consent  was  per- 
mitted to  hold  it  until  September  1,  1912.  In  the  mean 
time  the  lessee  had  determined  to  give  up  its  business,  the 
stockholders  had  determined  to  dissolve  the  corporation, 
and  the  agent  of  the  lessor  was  notified  that  the  property 
would  not  be  occupied  under  the  lease. 

For  the  plaintiff  it  is  claimed  that  Nathan  Crockin,  one 
of  the  defendants,  verbally  promised  the  plaintiffs  agent 
that  he  and  the  other  two  stockholders  of  the  corporation, 
Haskell  and  Lewis,  would  be  responsible  for  the  rent  until 
another  tenant  could  be  found  for  the  property.  It  is  upon 
this  alleged  promise  that  this  notice  of  motion  for  judg- 
ment is  based.  The  jury  found  a  verdict  in  favor  of  the 
plaintiff  for  the  amount  claimed,  which  verdict  the  court 
set  aside  as  contrary  to  the  law  and  the  evidence,  and 
upon  the  second  trial  the  plaintiff  offered  no  evidence  and 
there  was  a  verdict  and  judgment  for  the  defendants. 

The  plaintiff  in  error  is  here  claiming  that  the  court 
erred  in  setting  aside  the  first  verdict,  and  that  she  is  en- 
titled to  judgment  thereon. 

The  defendants  are  sued  as  individuals  upon  a  joint 
promise,  so  that  the  plaintiff  can  recover  against  them 
jointly  only  in  the  event  that  a  joint  promise  is  proved. 
The  defendants  deny  making  either  a  joint  or  several 
promise.  The  evidence  of  the  plaintiff  not  only  fails  to  sus- 
tain such  a  joint  promise,  but  clearly  shows  that  there  was 
no  such  joint  promise.  On  the  first  occasion  on  which  the 
promise  is  alleged  to  have  been  made  by  Crockin,  one  of 
the  defendants,  to  Welton,  agent  of  the  lessor,  neither 
Lewis  nor  Haskell  was  present.    While  there  are  certain 
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expressions  in  the  testimony  of  Welton,  which  considered 
alone,  might  be  construed  as  a  promise  by  Crockin  that 
the  three  would  pay  the  rent,  still  his  evidence,  as  a  whole, 
fairly  construed,  only  tends  to  prove  that  Crockin  prom- 
ised for  himself  to  pay  or  to  see  that  one-half  of  the  rent 
was  paid,  and  that  the  other  half  would  be  paid  by  the 
other  defendants;  but  there  is  no  effort  to  show  that  he 
then  had  any  authority  to  speak  for  the  other  defendants, 
or  that  there  was  any  consideration  therefor.  There  was 
another  interview  in  March,  1913,  caused  by  complaints 
that  the  rent  was  not  being  promptly  paid,  at  which  inter- 
view Crockin,  Haskell  and  Mrs.  Holmes,  a  sister  of  the 
lessor  acting  as  her  agent,  were  present  at  Welton's  office, 
and  Welton  was  present  part  of  the  time.  From  the  evi- 
dence of  the  plaintiffs  own  witnesses,  as  to  this  interview, 
it  clearly  appears  that  the  former  agreement  that  Crockin 
was  to  be  responsible  for  half  of  the  rent,  and  that  Haskell 
and  Lewis  were  to  pay  the  other  half  was  confirmed,  and 
Welton,. the  plaintiff's  witness,  and  rental  agent,  testifies 
distinctly,  positively  and  repeatedly  that  they  did  not 
promise  to  pay  it  jointly,  but  that  Crockin  and  Haskell 
each  severally  promised  to  pay  $37.50  per  month.  The 
corporation  dissolved  in  July,  1913,  and  no  rent  accruing 
after  July  15,  1913,  was  paid.  It  appears  that  the  assets  of 
the  corporation  were  applied  to  the  payment  of  this  as  well 
as  of  its  other  debts,  and  that  all  of  the  other  debts  were 
paid  in  full  except  this  one. 

1.  The  court  upon  the  first  trial  properly  instructed  the 
jury  that  unless  the  promise  was  made  jointly  by  all  of 
the  defendants,  the  plaintiff  could  not  recover  jointly 
against  all,  and  the  jury  having  disregarded  this  instrue- 
tion  and  found  a  joint  verdict  against  all  of  them,  the  court 
committed  no  error  in  setting  it  aside. 

2.  The  action  cannot  be  maintained  for  another  reason. 
The  alleged  promise  or  promises  by  the  individual  stock- 
holders to  pay  the  debt  of  the  corporation  was  or  were  col- 
lateral and  not  original,  and  under  the  statute  of  frauds 
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(Code,  sec.  2840)  no  action  can  be  brought  upon  a  promise 
to  pay  the  debt  of  another  unless  the  promise  be  in  writing 
signed  by  the  party  to  be  charged  thereby  or  his  agent. 
The  plaintiff  did  not  release  the  corporation,  the  original 
debtor,  from  its  obligation,  nor  did  she  release  or  waive 
any  of  her  legal  rights  to  subject  the  assets  of  the  corpo- 
ration to  her  debt,  nor  was  she  asked  to  do  so,  and  the  case 
is  clearly  within  the  letter  and  reason  of  the  statute. 
Waggoner  V.  Gray's  Admr.,  2  Hen.  &  Munf.  (12  Va.)  603; 
Cutlar  v.Hinton,  6  Rand.  (27  Va.)  509;  Ware  V.  Stephen- 
son, 10  Leigh  (37  Va.)  161;  Noyes  V.  Humphries,  11  Gratt. 
(52  Va.)  636;  Engleby  v.  Harvey,  93  Va.  444,  20  Cyc.  172; 
Hurst's  Hardware  Co.  v.  Goodman,  (W.  Va.),  69  S.  E. 
898,  68  W.  Va.  462,  32  L.  R.  A.  (N.  S.)  598;  Fields  V.  Bull- 
ington,  (Ga.),  92  S.  E.  653;  20  Cyc.  172,  186. 

The  court  properly  exercised  its  discretion  in  setting 
aside  the  first  verdict,  and  the  case  having  been  rightly 
determined,  the  judgment  will  be  affirmed. 

Affirmed. 

Sims,  J.,  (dissenting) : 

I  cannot  concur  in  the  majority  opinion  in  the  view 
there  taken  of  the  issue  in  controversy  or  of  the  facts  of 
the  case. 

As  appears  from  the  notice  of  motion  instituting  the  ac- 
tion, the  contract  sued  on  was  not  the  lease  to  Nathan 
Crockin,  Inc.,  but  a  subsequent  contract  alleged  in  such  no- 
tice to  have  been  entered  into  by  the  defendants,  "on  or 
about  the  —  day  of  August,  1912,"  by  which  they  "for 
valuable  considerations  *  *  agreed  to  pay  the  rent  for  the 
aforesaid  premises  in  accordance  with  the  terms,  conditions 
and  covenants  of  a  certain  written  lease  between  Nathan 
Crockin,  Incorporated,  a  corporation  and  me  (the  plain- 
tiff) said  lease  dated  on  or  about  Jan.  26,  1912,  until  such 
time  as  you  (the  defendant)  succeed  in  renting  the  said 
premises  for  the  balance  of  the  unexpired  term  to  a  tenant 
satisfactory  to  me."     Such  subsequent  contract  sued  on, 
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as  appears  from  such  notice,  was  not  an  assumption  of  the 
lease  to  the  corporation  aforesaid,  nor  a  promise  to  pay 
the  debt  or  obligation  of  such  corporation.  It  was  a  new 
and  independent  contract  entered  into  between  the  plain- 
tiff and  defendants,  supported  by  valuable  consideration 
therefor,  as  alleged  in  the  notice.  It  is  true  the  notice  re- 
fers to  the  lease  to  the  said  corporation  but  it  does  so  mere- 
ly as  containing  a  statement  of  the  "terms,  conditions  and 
covenants,"  in  accordance  with  which  the  contract  sued 
on  bound  the  defendants,  "until  such  time  (as  defendants 
should)  succeed  in  renting  the  said  premises  for  the  bal- 
ance of  the  unexpired  term  (the  time  mentioned  in  such 
lease)  to  a  tenant  satisfactory  to"  the  plaintiff. 

Accordingly,  during  the  progress  of  the  first  trial  of  the 
case,  it  clearly  appears  that  the  position  of  the  plaintiff 
was  that  the  evidence  showed  the  existence  of  the  contract 
sued  on  as  aforesaid  independently  of  the  lease  aforesaid, 
except  only  as  that  was  referred  to  as  evidencing  "the 
terms,  conditions  and  covenants"  aforesaid  of  the  contract 
sued  on  during  the  life  of  the  latter. 

And,  in  my  view  of  it,  there  was  sufficient  evidence  in 
the  case  for  plaintiff  to  support  the  verdict  of  the  jury  on 
the  first  trial,  which  found,  in  effect,  that  the  joint  con- 
tract sued  on  was  in  fact  entered  into  by  all  of  the  defend- 
ants as  alleged  in  plaintiff's  notice  of  motion,  aforesaid. 
This  being  a  minority  opinion,  no  useful  purpose  would  be 
served  by  setting  out  in  detail  my  view  of  the  evidence,  or 
by  any  discussion  of  it.  It  is  deemed  sufficient  in  this  dis- 
senting opinion  to  make  the  following  further  statement 
of  the  conclusions  I  reach  on  certain  questions  of  fact  and 
of  my  view  of  the  law  as  applicable  thereto : 

The  evidence,  as  I  view  it,  shows  that  upon  the  faith  of 
said  joint  contract  the  plaintiff  looked  only  thereto  and 
prave  up  any  assertion  of  claim  against  the  Nathan  Crockin, 
Inc.,  of  liability  of  such  corporation  to  her  under  said 
lease,  and  the  plaintiff  allowed  the  stock  of  goods  belong- 
ing to  such  corporation  to  be    taken    into    possession    by 
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Lewis  &  Haskell  and  to  be  sold  out  by  the  latter  without  as- 
serting any  claim  for  rent  against  such  goods  under  the 
aforesaid  lease  to  the  said  corporation.  This  change  of 
status  que  ante  of  the  plaintiff  to  her  detriment,  was  a  suf- 
ficient valuable  consideration  to  support  the  said  contract 
which  was  sued  on.  Homer  v.  Sedway,  (N.  Y.),  12  L.  R. 
A.  463;  Clark  on  Contracts  (3d  Ed.),  p.  134;  Halsey  v. 
Peters9  Ex'or,  79  Va.  68. 

Further:  The  evidence  for  plaintiff  in  the  instant  case, 
as  I  view  it,  shows,  the  testimony  for  defendants  admitted, 
that  the  three  defendants  were  the  stockholders  of  the 
aforesaid  corporation ;  that  Crockin  in  August,  1912,  when 
the  contract  sued  on  was  alleged  to  have  been  made,  was 
negotiating  but  had  not  concluded  the  sale  of  his  interest 
therein  to  Lewis  &  Haskell.  They  were  all  three  at  that 
time,  therefore,  interested  in  freeing  the  corporation  from 
liability  to  the  plaintiff  under  the  lease  aforesaid  to  the 
corporation;  to  accomplish  the  non-assertion  of  such  lia- 
bility by  the  plaintiff  against  the  assets  of  the  corporation, 
as  was  in  fact  accomplished  by  the  making  by  defendant 
of  the  new  contract  which  was  sued  on  according  to  the 
testimony  for  plaintiff,  was  a  sufficient  valuable  considera- 
tion to  support  such  contract.  See  15  L.  R.  A.  (N.  S.)  222, 
and  note  on  "Interest  of  Promiser;"  also  29  Am.  &  Eng. 
Ency.  L.,  928-930. 

For  the  foregoing  reasons  I  am  constrained,  with  the 
utmost  deference,  to  dissent  from  the  majority  opinion  of 
the  court. 
[  Affirmed. 


Digitized  by 


Google 


Hjechler's  Executrix  v.  Kemp,  Treasurer.      463 
hechler's  executrix,  &c.,  v.  kemp,  treasurer  for,  &c. 

(Richmond,  March  21,  1918.) 

1.  County  Treasurers — Excess  Commissions — Recovery — Code,  sees. 

862-6. — Where  a  county  treasurer,  who  receives  and  disburses  a 
fund  of  the  county,  retains  commissions  in  excess  of  what  is 
allowed  by  law  for  handling  the  fund,  the  excessive  amount  re- 
tained may  be  recovered  by  motion  under  section  865^  of  the  Code. 

2.  Idem — Commissions — Funds   Arising    from   Annexation    Proceed- 

ings—Code, sec.  1449;  Acts  1908,  p.  558.— Section  1449  of  the 
Code,  as  amended  by  Acts  1908,  p.  553,  controls  in  fixing  the 
commissions  receivable  by  a  county  treasurer  for  services  in 
handling  a  fund  of  the  county  arising  in  annexation  proceedings 
for  school  property  taken. 

Error  to  Circuit  Court  of  Henrico  county. 

Affirmed. 

Byrd,  Fvlton  &  Byrd,  Munford,  Hrmton,  Williams  &  An- 
derson, Brockevbrough  Lamb  and  Gunn  &  Mathews,  for 
the  plaintiff  in  error. 

W.  W.  Beverley  and  F.  T.  Sutton,  Jr.,  for  the  defendant 
in  error. 

Whittle,  P.: 

In  outline,  the  facts  material  to  a  proper  review  of  the 
judgment  complained  of  on  this  writ  of  error  are  as  fol- 
lows :  In  the  year  1914,  in  legal  proceedings  instituted  for 
that  purpose,  part  of  the  teritory  of  Henrico  county  was 
annexed  to  the  city  of  Richmond.  Of  the  sum  decreed  to 
be  paid  by  the  city  to  the  county  in  compensation  for  the 
land  and  property  taken,  $133,158.63  was  the  ascertained 
value  of  certain  property  held  by  several  of  the  district 
school  boards  of  the  county.  The  entire  amount  due  by 
the  city  for  all  territory  and  property  taken  over  was  de- 
creed to  be  paid  to  the  county,  and  was  received  by  Henry 
C.  Hechler,  county  treasurer,  by  virtue  of  that  decree.  By 
resolution  of  the  board  of  supervisors  the  treasurer  was  di- 
rected to  place  to  the  credit  of  each  of  the  district  school 
boards  its  proportionate  part  of  the  fund  received  by  the 
county  from  the  city  on  account  of  the  school  property 
taken  and  the  school  indebtedness  assumed  by  the  latter  in 
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the  annexation  proceedings.  The  treasurer,  after  deduct- 
ing a  commission  of  5  per  cent,  on  the  first  $25,000  and 
3  1-2  per  cent,  on  the  residue,  deposited  the  remainder  of 
the  $133,158.63  to  the  credit  of  the  respective  district 
school  boards.  The  county  school  board,  pursuant  to  au- 
thority vested  in  it  by  section  1449  of  the  Code,  fixed  the 
compensation  of  the  treasurer  for  the  foregoing  service 
at  1-4  of  1  per  cent.  Subsequently,  the  school  board  of 
one  of  the  districts  brought  its  motion  against  Hechler, 
former  treasurer  (his  term  of  office  having  expired),  su- 
ing at  the  relation  of  the  successor  in  office  of  the  retiring 
treasurer,  to  recover  its  proportion  of  the  difference  be- 
tween the  rate  of  commission  fixed  by  the  county  school 
board  and  the  higher  commission  retained  by  Hechler. 

This  motion  was  dismissed  on  demurrer,  the  trial  court 
holding  that  there  was  no  statutory  warrant  in  such  case 
for  that  form  of  procedure.  Thereupon,  the  present  mo- 
tion was  brought  in  the  name  of  L.  H.  Kemp,  treasurer  of 
Henrico  county  (successor  in  office  of  Henry  C.  Hechler, 
former  treasurer) ,  suing  at  the  relation  of  and  for  the  use 
of  all  the  district  school  boards  interested  in  the  contro- 
versy, against  Hechler,  former  treasurer,  and  the  National 
Surety  Company,  a  corporation,  surety  on  his  official  bond, 
to  recover  the  alleged  excess  of  commissions.  Hechler  in- 
terposed a  general  demurrer  to  the  motion,  which  was 
overruled,  and  the  case  continued.  Before  the  next  calling 
of  the  case  Hechler  died,  and  the  motion  was  revived 
against  his  executrix.  On  her  motion,  the  previous  order 
overruling  the  demurrer  was  set  aside,  and  leave  was 
granted  to  her  to  file  a  demurrer,  which  was  likewise  over- 
ruled, and  also  the  motion  of  the  National  Surety  Company 
to  dismiss  the  motion  as  to  it.  The  trial  on  the  merits  re- 
sulted in  a  verdict  for  the  plaintiffs,  upon  which  the  judg- 
ment under  review  was  rendered. 

The  two  questions  that  claim  our  attention  are:  (1) 
Have  defendants  in  error   (plaintiffs  below)   adopted  the 
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proper  procedure;  and  (2)  To  what  commission  was  the 
treasurer  entitled  in  the  circumstances  narrated? 

1.  The  solution  of  the  first  proposition  depends  upon  the 
scope  and  correct  interpretation  of  section  862  of  the 
Code,  read  in  connection  with  section  865.  Both  sections 
are  found  in  Chapter  37,  which  deals  with  the  duties  of 
county  and  city  treasurers,  and  prescribes  remedies 
against  them  and  their  bondsmen  for  the  breach  of  such 
duties.  The  two  sections  bear  reciprocal  relations  to  each 
other,  and  to  some  extent  are  interdependent.  In  these 
circumstances  they  must  be  considered  together  to  main- 
tain congruity  of  construction  and  to  make  the  provisions 
of  both  effectual.  For  it  is  a  general  rule  of  construction 
of  statutes,  that,  as  far  as  practicable,  whatever  is  neces- 
sary to  give  it  efficiency  should  be  supplied. 

We  quote  so  much  of  section  862  as  bears  upon  this  con- 
troversy: "He  (the  county  treasurer)  shall  receive  the 
county  levy  in  the  manner  prescribed  for  the  receipt  of 
the  State  revenue,  and  shall  *  *  *  settle  with  said  super- 
visors his  account  for  that  year;  and  out  of  the  balance 
shown  to  be  in  his  hands  upon  said  settlement  he  shall  at 
once  pay  all  warrants  drawn  on  the  levy  for  that  year  not 
previously  paid  *  *  * ;  and  when  his  term  of  office  expires, 
or  if  he  die,  resign,  or  be  removed  from  office,  he,  upon  the 
expiration  of  his  term  of  office,  resignation,  or  removal,  or 
his  personal  representative  upon  his  death,  shall  imme- 
diately make  such  settlement,  showing  the  amount  in  his 
hands  to  be  accounted  for,  and  the  fund  to  which  the  same 
belongs,  and  deliver  to  his  successor  all  bonds,  books  and 
papers  belonging  to  his  office,  and  all  money  belonging  to 
Ihe  county."    (Italics  supplied). 

We  also  quote  from  section  865  what  is  pertinent  to  this 
inquiry :  "For  every  breach  of  the  condition  of  the  bond 
of  the  treasurer  *  *  *  either  in  failing  to  account  for  and 
pay  into  the  treasury  all  taxes  due  from  him  to  the  State, 
or  to  pay  over  to  his  successor  all  moneys  required  by  sec- 
tion eight  hundred  and  sixty-two  to  be  paid  to  his  succes- 
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sor  in  office  when  he  goes  out  of  office,  suit  may  be  brought 
against  such  treasurer  and  his  sureties  on  his  official  bond 
in  the  first  case  *  *  *  for  the  use  of  the  State,  or  in  the 
second  case,  at  the  relation  of  his  successor,  for  the  use  of 
the  city,  county,  district,  county  school  board,  or  district 
school  board,  as  the  case  may  be,  or  the  same,  together  with 
damages  and  costs  as  prescribed  by  section  863,  may  be 
recovered  by  motion  in  said  courts.  A  motion  under  this 
section  shall  be  after  at  least  five  days'  notice,  and  when  on 
behalf  of  the  Commonwealth,  shall  be  in  the  name  of  the 
Commonwealth,  and  in  all  other  cases  in  the  name  of  the 
successor  in  office  of  such  treasurer." 

As  we  have  seen,  the  entire  fund  arising  out  of  the  an- 
nexation proceedings  was  decreed  by  the  circuit  court  to 
be  paid  to  the  county  of  Henrico ;  and  by  that  decree  was 
impressed  with  the  character  of  money  belonging  to  the 
county.  Such  fund  is,  therefore,  in  terms  included  in  sec- 
tion 862,  by  the  designation  of  "all  money  belonging  to  the 
county,"  and  was  recoverable  on  motion  under  section  865. 

Notwithstanding  its  title  to  the  whole  fund,  the  county 
recognized  the  fact  that  the  part  of  it  which  represented 
the  purchase  price  of  county  school' property  should  be  ap- 
portioned among  the  several  district  school  boards  in  just 
proportion  and  by  its  board  of  supervisors  directed  the 
treasurer  to  place  to  the  credit  of  each  its  share  of  the  fund. 
The  duty  imposed  by  this  resolution  was  recognized  by  the 
treasurer  and  duly  performed,  except  with  respect  to  the 
alleged  excess  of  commissions  retained  by  him.  We  hnve 
no  doubt  of  the  propriety  of  the  foregoing  apportionment, 
or  of  the  authority  of  the  board  of  supervisors  to  direct  it. 
In  the  absence  of  such  apportionment,  unquestionably  the 
failure  of  the  treasurer  to  pay  over  this  money  to  his  suc- 
cessor in  office  would  have  been  a  breach  of  official  duty  for 
which  he  and  his  surety  would  have  been  liable,  and  which 
would  have  been  recoverable  for  the  use  of  the  county  by 
motion  in  the  mode  prescribed  by  section  865.  And  it  is 
equally  clear  that  after  apportionment,  it  was  so  recover- 
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able  for  the  use  of  the  several  district  school  boards.  The 
language  of  section  865  is  too  plain  to  call  for  construction. 
It  declares,  in  such  cases,  that  the  motion  shall  be  brought 
"at  the  relation  of  his  successor,  for  the  use  of  *  *  *  the 
county,  district,  county  school  board,  or  district  school 
board,  as  the  case  may  be  *  *  *."  The  fund  in  dispute  be- 
ing moneys  required  by  section  862  to  be  paid  by  the  re- 
tiring treasurer  to  his  successor  in  office,  we  should  have 
to  strike  out  of  section  865  the  words,  "the  district  school 
board"  to  sustain  the  contention  of  plaintiffs  in  error.  The 
statute  is  remedial  and  even  if  doubtful  should  be  liberally 
construed  in  furtherance  of  the  remedy.  But  it  is  too  plain 
to  render  the  application  of  this  rule  of  construction  neces- 
sary. 

2.  This  brings  us  to  a  brief  consideration  of  the  ques- 
tion of  the  amount  of  commission  to  which  the  treasurer 
was  entitled. 

We  are  of  opinion  that  section  1449,  as  amended  by  Acts, 
1908,  controls  the  question  of  the  amount  of  commissions 
which  he  had  the  right  to  retain  for  handling  the  school 
funds  in  annexation  proceedings.  Before  the  amendment, 
the  then  Attorney-General  of  the  Commonwealth,  Hon. 
William  A.  Anderson,  was  called  on  by  the  superintendent 
of  public  instruction  to  advise  him  to  what  commission,  if 
any,  the  county  treasurer  was  entitled  for  receiving  and 
disbursing  the  fund  in  circumstances  identical  with  those 
existing  in  the  present  case.  For  reasons  stated  in  his  let- 
ter of  December  30,  1907,  he  gave  it  as  his  opinion  that  no 
provision  was  found  in  the  statutes  "on  the  subject,  and  that 
it  was  "casus  omissus  in  the  laws."  See  Annual  Rep.  of 
the  Attorney-General  (1908),  pp.  22,  23.  Following  that 
opinion,  the  legislature  in  1908  amended  section  1449,  pre- 
sumably to  supply  the  omission  to  which  the  attorney-gen- 
eral had  drawn  attention.  The  amendment  of  section  1449 
omitted  the  words  "by  the  provisions  of  this  chapter/'  and 
substituted  the  words  "placed  under  the  control  of  a  coun- 
ty or  district  school  board."    The  original  section  provided 
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what  commissions  a  treasurer  should  receive  for  handling 
school  funds  placed  in  his  hands  "by  the  provisions  of  this 
chapter"  and  did  not  include  moneys  arising  from  annexa- 
tion proceedings,  while  the  added  words  included  funds 
paid  for  school  property  taken  in  such  proceedings,  and 
section  1449,  as  amended,  fixed  the  commission  of  the 
treasurer  for  services  in  such  case.  Accordingly,  the  same 
learned  attorney-general,  replying  to  a  similar  letter  from 
the  superintendent  of  public  instruction,  in  the  Campbell 
county  annexation  case,  under  date  February  1,  1909,  re- 
plied :  "It  seems  to  me  that  section  1449  of  the  Code,  as 
amended  by  the  act  of  March  14,  1908,  Acts  1908,  p.  553 
(compilation  of  Virginia  School  laws,  section  88,  p.  25) 
governs  the  question  of  the  compensation  to  be  allowed  the 
treasurer  of  Campbell  county  for  receiving  and  disbursing 
the  $5,000.00  turned  over  to  him  by  the  treasurer  of  Lynch- 
burg on  account  of  the  value  of  the  school  buildings  in 
that  portion  of  Brookville  district  of  Campbell  county 
which  has  been  recently  annexed  to  that  city  *  *  V  See 
Annual  Reports  of  the  Attorney-General,  1903-1913, 
(1909),  p.  39. 

In  the  light  of  the  history  of  the  amendment  of  section 
1449  by  the  act  of  1908,  we  cannot  doubt  the  correctness 
of  the  learned  attorney-general's  conclusion,  that  the 
amended  section  controls  the  question  of  the  treasurer's 
commissions  in  the  instant  case. 

The  amended  section  reads:  "Sec.  1449.  Duties  of 
county  treasurer  as  to  school  funds;  his  pay. — The  county 
treasurer  shall,  in  all  cases,  collect  and  disburse  or  invest 
the  funds  placed  under  the  control  of  a  county  or  district 
school  board  and  all  moneys  coming  into  the  hands  of  said 
boards  in  accordance  with  the  direction  of  the  board  con- 
trolling the  fund,  and,  unless  otherwise  specially  provided, 
shall  receive  such  compensation  as  the  county  school  board 
may  determine ;  provided,  that  the  same  shall  not  be  more 
than  one  per  centum  upon  the  amount  received.     For  the 
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proper  application  of  all  such  funds  he  and  his  sureties 
upon  his  official  bond  shall  be  liable."    Acts  1908,  p.  553. 

The  county  school  board  in  exercise  of  authority  vested 
in  it  by  the  above  section,  fixed  the  commissions  at  one- 
fourth  of  one  per  cent. ;  and  the  verdict  and  judgment  un- 
der review  were  for  the  difference  between  the  commis- 
sions retained  by  the  treasurer  and  those  allowed  by  the 
county  school  board. 

The  conclusion  having  been  reached  that  the  judgment 
on  these  controlling  issues  is  plainly  right,  it  is  unneces- 
sary to  notice  subordinate  assignments  of  error,  which  in 
no  event  could  affect  the  result. 

Affirmed. 


KELLAM  v.  BELOTE. 
(Richmond,  March  21,  1918.) 

1.  Landlord  and  Tenant — Notice  to  Vacate. — Where  the  evidence 

showed  that  the  defendant  was  a  tenant  from  year  to  year  and 
that  no  unconditional  notice  to  vacate  was  given  to  him  by  the 
landlord,  but  that  the  notice  proposed  a  different  kind  of  rent, 
or  a  renting  for  a  part  of  the  crop  instead  of  a  fixed  money  rent, 
and  to  this  proposition  the  tenant  replied  "he  would  do  what  was 
right":  Held,  that  the  notice  was  not  sufficient  to  terminate  the 
tenancy. 

2.  Idem — Notice   to   Vacate — Waiver — Notice   to  Purchaser. — Where 

the  evidence  showed  that  a  landlord,  after  notice  to  his  tenant 
to  vacate  waived  the  notice,  and  subsequently  sold  the  land 
leased :  Held,  that  the  evidence,  viewed  as  on  a  demurrer,  showed 
that  the  purchaser  had  notice  of  the  waiver. 

Error  to  Circuit  Court  of  Accomac  county. 

Affirmed. 

S.  J.  Turlington,  Jeffries  &  Jeffries  and  Geo.  L.  Doughty, 
Jr.,  for  the  plaintiff  in  error. 

Mapp  &  Mapp,  for  the  defendant  in  error. 

Burks,  J. : 

This  is  an  action  of  unlawful  detainer  brought  by  the 
plaintiff  in  error  against  the  defendant  in  error  to  recover 
the  possession  of  a  tract  of  one  hundred  acres  of  land. 
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There  was  a  verdict  and  judgment  for  the  defendant,  and 
the  plaintiff  assigns  error.  Several  errors  are  assigned  to 
the  rulings  of  the  trial  court  on  the  admissibility  of  testi- 
mony and  on  the  granting  and  refusing  of  instructions, 
but  we  deem  it  unnecessary  to  consider  them  as  we  are  of 
opinion  that  no  other  verdict  could  have  been  found  than 
was  found,  even  if  the  rulings  complained  of  had  been 
favorable  to  the  plaintiff  in  error. 

Under  the  provisions  of  section  3484  of  the  Code,  the 
case  is  to  be  considered  as  on  a  demurrer  to  the  evidence 
by  the  plaintiff  in  error.    So  considering  it,  the  case  is  as 
follows:    The  defendant  was  a  tenant  from  year  to  year 
of  William  T.  Benson,  and  had  been  such  tenant  for  sev- 
eral years.    In  June,  1916,  Benson  caused  a  written  notice 
to  be  prepared,  to  the  defendant,  which  was  served  on  him 
by  the  plaintiff  in  error  on  the  last  day  of  June,  1916.  This 
notice  is  not  copied  into  the  record  and  there  is  some  doubt 
as  to  its  contents ;  but  the  plaintiff  himself  testifies  that  he 
served  the  notice  on  the  defendant,  and  when  asked  the 
following  question :  "Mr.  Kellam,  did  you  state  to  him  that 
'this  don't  mean  for  you  to  leave,  Will,  it  is  changing  the 
rent  from  money  to  a  share ;' "  he  replied :     "I  told  Mr. 
Belote  that  day  that  mv  understanding  was  that  he  could 
rent  the  place  for  one-third,  but  that  he  could  not  have  it 
for  $350.00/'  which  was  the  amount  he  had  formerly  been 
paying  for  rent.    The  plaintiff  further  testifies  that  in  re- 
sponse to  this  statement  Belote  said,  "he  would  do  what 
was  right."     It  sufficiently  appears,  therefore,  from  the 
testimony  of  the  plaintiff  himself  that  there  was  no  un- 
conditional notice  to  vacate.    It  proposed  a  different  kind 
of  rent,  or  a  renting  for  a  part  of  the  crop  instead  of  a 
fixed  money  rent,  and  to  this  proposition  the  defendant  re- 
plied "he  would  do  what  was  right."    This  was  not  a  suffi- 
cient notice  to  terminate  the  tenancy. 

In  Baltimore  Dental  Aspociation  v.  FvVer,  101  Va.  627, 
it  was  decided  that  a  notice  to  terminate  a  tenancy  of  this 
kind  must  he  explicit  and  nositive:  that  a  conditional  no- 
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tice  is  not  sufficient,  and  that  a  notice  to  a  tenant  that  un- 
less certain  repairs  were  made  and  assurances  given,  the 
landlord  would  not  renew  the  lease,  was  a  conditional  no- 
tice and  not  sufficient  to  terminate  a  lease  from  year  to 
year.  The  case  in  judgment  comes  within  this  principle. 
But  even  if  the  notice  had  been  sufficient,  it  was  subse- 
quently waived.  It  does  not  appear  that  Benson  and  the 
defendant  had  any  other  dealings  with  each  other  except 
the  renting  of  this  land.  It  does  appear,  however,  that  the 
defendant  was  in  the  habit  of  getting  drunk,  and  that 
about  a  week  after  the  notice  was  given  Benson  sent  a  mes- 
sage to  the  defendant  by  G.  W.  Barrett.  The  latter  testi- 
fies that  Benson  said  to  him :  "You  talk  to  Will  about  his 
drinking.  You  tell  Will  to  stop  drinking  whiskey  and  go 
ahead  as  he  had  been  doing."  This  message  the  witness 
says  he  delivered  to  the  defendant  three  or  four  days 
thereafter.  The  witness  further  testifies  that  he  there- 
after repeated  this  message  in  the  presence  of  the  plaintiff 
and  of  Benson  and  the  defendant,  and  that  witness  "gath- 
ered that  he  meant  for  him  to  stay  at  the  farm."  Subse- 
quently, on  September  30,  1916,  Benson  conveyed  this  land 
to  the  plaintiff  in  error,  who  brought  this  action  January 
1,  1917.  He  claims  that  he  was  a  purchaser  for  value  and 
had  no  notice  of  the  waiver,  but  he  knew  of  the  tenancy 
from  year  to  year  and  of  the  character  of  the  notice  that 
was  given  to  terminate  it,  and,  viewing  the  case  as  on  a  de- 
murrer to  the  evidence,  he  had  notice  of  the  waiver. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment 
of  the  trial  court,  and  it  is,  therefore,  affirmed. 

Affirmed. 
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lane  v.  commonwealth. 

(Richmond,  March  21,  1918.) 

1.  Intoxicating  Liquors — Indictment — Keeping  for  Sale — Acts  1916, 
p.  215,  sec.  7. — In  order  to  convict  under  section  7  of  the  prohibi- 
tion act,  it  is  necessary  for  the  Commonwealth  to  show  that  the 
keeping  was  for  sale.  The  use  of  the  form  of  blanket  indictment 
provided  by  that  section  is  limited  by  its  terms  to  offenses  under 
sections  3,  4  and  5,  and  where  that  indictment  is  used  a  con- 
viction cannot  be  obtained  under  section  17,  which  makes  it  un- 
lawful to  keep  ardent  spirits  in  any  quantity  in  a  place  reputed 
to  be  a  house  of  prostitution.  In  such  a  case,  the  admission  of 
evidence  and  instructing  the  jury  under  section  17  may  have 
prejudiced  the  defendant,  and  the  judgment  will  be  reversed. 

Error  to  Corporation  Court  of  city  of  Hopewell. 

Reversed. 


Robert  G.  Hundley  and  C.  H.  Morrisette,  for  the  plain- 
tiff in  error. 

Attorney-General  3  no.  Garland  PoIIcwhL,  Assistant  At- 
torney-General J.  D.  Hank,  Jr.,  and  Leon  M.  Bazile,  for  the 
Commonwealth. 

Sims,  J.,  absent. 

Burks,  J.: 

The  plaintiff  in  error  was  convicted  of  a  violation  of  the 
prohibition  law.  Acts  1916,  Ch.  146,  p.  215.  The  indict- 
ment was  in  the  form  authorized  by  section  7  of  the  act. 
This  section  declares  that  "while  any  good  and  sufficient 
indictment  may  be  used  an  indictment  for  any  first  offense 
under  sections  three,  four  and  five  of  this  act  shall  be  suffi- 
cient if  substantially  in  the  form,  or  to  the  effect"  set  forth 
in  that  section.  The  only  provision  in  either  sections  three, 
four  or  five  which  bears  upon  the  case  is  the  provision  in 
section  three  which  declares  that  "it  shall  be  unlawful  for 
any  person  in  this  State  to  *  *  *  keep  *  *  *  ardent  spirits, 
except  as  hereinafter  provided,"  but  it  was  held  in  Pine 
and  Scott  v.  Commonwealth,  14  Va.  App.  575,  that  the 
word  "keep,"  as  used  in  section  three  meant  keep  for  sale. 
So  that  in  order  to  convict  under  that  section  it  was  neces- 
sary for  the  Commonwealth  to  show  that  the  keeping  was 
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for  sale,  but  this  the  Commonwealth  did  not  do  nor  at- 
tempt to  do.  It  sought  and  obtained  a  conviction  under 
section  17  of  the  act  which  makes  it  unlawful  to  keep 
ardent  spirits  in  any  quantity  "in  a  place  reputed  to  be  a 
house  of  prostitution."  This  it  could  not  do  under  the 
blanket  indictment  alowed  by  section  7.  The  use  of  that 
form  is  limited  by  its  terms  to  offenses  under  sections 
three,  four  and  five.  Under  section  62  of  the  act,  the  pos- 
session of  more  than  one  gallon  of  distilled  liquor  in  one's 
home  is  made  prima  facie  evidence  of  a  possession  for  the 
purpose  of  sale,  but  the  evidence  is  only  prima  facie  and 
may  be  rebutted.  In  the  case  at  bar,  according  to  the  evi- 
dence for  the  Commonwealth,  slightly,  slightly  more  than 
one  gallon  of  whiskey  was  found  in  the  home  of  the  de- 
fendant, but  the  defendant  offered  evidence  to  show  that 
it  was  not  all  his,  and  that  what  did  belong  to  him  had  been 
acquired  by  him  for  his  personal  use  before  November  1, 
1916.  If  the  jury  believed  this,  they  could  not  convict  him 
of  any  offense  charged  in  either  section  three,  four  cfr  five, 
but  the  jury  was  deprived  of  the  opportunity  of  consider- 
ing this  aspect  of  the  case  by  the  ruling  of  the  trial  court 
in  the  admission  of  evidence  and  by  its  instruction  to  the 
jury.  The  trial  court,  over  the  objection  of  the  defendant, 
admitted  evidence  that  the  defendant's  home  was  reputed 
to  be  a  house  of  prostitution,  and  instructed  the  jury  that 
"it  is  enough  to  convict  if  you  believe  from  the  evidence 
that  the  whiskey  in  evidence  was  the  defendant's  and  that 
it  was  a  house  resorted  to  for  the  purpose  of  prostitution." 
The  court  seems  to  have  intended  to  convey  to  the  jury  the 
idea  that  if  they  believed  the  defendant's  house  was  re- 
sorted to  for  the  purpose  of  prostitution,  they  must  con- 
vict if  any  whiskey  was  found  there,  however  little  or 
whenever  obtained,  and  this  would  have  been  correct,  if 
the  defendant  had  been  indicted  under  section  17,  but  he 
was  not.  The  instruction,  cut  off  from  the  jury,  or  tended 
to  do  so,  the  consideration  of  the  evidence  of  the  defendant 
tending  to  show  that  his  possession  was  a  lawful  posses- 
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sion.  The  defendant  may  have  been  prejudiced  by  this  evi- 
dence and  instruction,  and  for  that  reason  the  judgment  of 
conviction  must  be  reversed  and  a  new  trial  awarded. 

It  is  unnecessary  to  consider  other  assignments  of  er- 
ror, as  they  are  not  likely  to  occur  on  another  trial. 

Reversed. 


THE  J.  C.  LYSLE  MILLING  COMPANY  v.  S.  W.  HOLT  &  CO. 
(Richmond,  March  21,  1918.) 

1.  Pleading  and  Practice — Evidence — Order  of  Introduction, — The 

order  in  which  proof  is  introduced  is  a  matter  in  the  discretion 
of  the  trial  court. 

2.  Principal  and  Agent — Authority  of  Agent — Sales — Evidence— 

Declarations  of  Agent. — There  being  direct  testimony  tending 
materially  to  show  that  the  person  who  made  the  sale  involved 
in  the  suit  was  not  merely  a  "drummer"  or  "commercial  trav- 
eler/' but  that  his  agency  carried  with  it  authority  to  make  sales, 
it  was  proper  to  allow  that  question  to  go  to  the  jury;  and,  this 
being  true,  it  was  proper  also  to  admit,  in  coroboration,  the  decla- 
rations on  that  subject  made  by  the  salesman  in  the  course  of 
th$  exercise  of  his  alleged  agency. 

3.  Instructions. — Where  an  instruction,  objected  to,  taken  with  an- 

other which  was  admittedly  given,  itself  shows  that  the  jury 
could  not  have  been  misled  by  it  upon  the  decisive  and  only 
really  controverted  question  in  the  case,  the  action  of  the  court 
in  giving  it  will  not  be  held  to  be  reversible  error,  even  though 
the  instructions  as  a  whole  are  not  certified  in  the  record. 

Error  to  Circuit  Court  of  Elizabeth  City  county. 

Affirmed. 

Peatross  &  Savage,  for  the  plaintiff  in  error. 
J.  Winston  Read,  for  the  defendants  in  error. 

Kelly,  J.: 

This  is  an  action  of  assumpsit  brought  by  S.  W.  Holt  A 
Company,  a  partnership,  in  Newport  News,  Va.,  against 
The  J.  C.  Lysle  Milling  Company,  a  corporation  created  by 
and  doing  business  in  the  State  of  Kansas,  to  recover  dam- 
ages for  a  failure  on  the  part  of  the  defendant  to  deliver 
certain  flour  alleged  to  have  been  purchased  from  it  by  the 
plaintiffs.    There  was  a  verdict  and  judgment  in  the  court 


Digitized  by 


Google 


J.  C.  Lysle  Milling  Co.  v.  S.  W.  Holt  &  Co.      475 

below  for  the  plaintiffs,  and  the  defendant  brings  the  case 
here  upon  a  writ  of  error.  We  will  designate  the  parties 
here  as  plaintiffs  and  defendants,  respectively,  in  accord- 
ance with  their  positions  in  the  lower  court. 

The  controlling  question  in  the  case  is  whether  the  evi- 
dence of  the  authority  of  J.  G.  Fitzhugh,  the  alleged  agent 
of  the  defendant  who  made  the  contract  of  sale,  was  suffi- 
cient to  support  the  verdict  of  the  jury.  If  there  was  such 
evidence,  then  the  assignment  of  error  based  on  the  fact 
that  the  court  allowed  proof  of  certain  declarations  of  the 
agent  to  go  to  the  jury  before  the  agency  was  established 
must  fail,  because  the  order  in  which  proof  is  introduced 
is  a  matter  in  the  discretion  of  the  trial  court.  1  Mechem 
on  Agency  (2d  Ed.),  sec.  288;  Id.,  sec.  285,  p.  208,  note 
81 ;  Mclntyre  v.  Smith,  108  Va.  736. 

The  evidence  upon  which  the  case  depends  will,  in  sub- 
stance, appear  from  the  following  statement: 

On  the  11th  day  of  July,  1916,  J.  G.  Fitzhugh,  who  ad- 
mittedly was,  and  had  been  for  some  years,  representing 
the  defendant  as  a  salesman,  and  who  seems  to  have  had 
independent  headquarters  somewhere  in  the  South  rather 
than  at  the  home  office  of  the  defendant  in  Kansas,  called 
on  the  plaintiffs  and  made  a  written  contract  with  them 
for  the  sale  of  three  carloads  of  flour,  the  contract  being 
in  the  words  and  figures  following: 

"Book 

"S.  W.  Holt  &  Co. 

"3  cars  flour,  White  Eagle,  cotton  and  wood 
5.15. 
One  car  shipment  last  half  July,  the  other  two  cars  sixty 
days  after,  guaranteed  against  decline  bu.  95  cts.,  No.  2 
Red  Wheat  K.  C.  The  first  is  to  be  shipped  45  days  time, 
and  if  not  satisfactory  we  are  to  take  up  the  unused  part 
and  cancel  the  contract.  All  our  flour  is  to  be  shipped  SO 
days  open  account. 

"THE  J.  C.  LYSLE  MILLING  CO., 
"Per  J.  G.  F." 
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On  the  following  day,  according  to  testimony  introduced 
by  the  defendant,  Fitzhugh  wired  the  substance  of  this 
contract  from  Richmond  to  the  home  office  of  the  defen- 
dant, adding  the  words,  "all  subject  to  confirmation,"  and 
the  defendant  replied  to  Fitzhugh  at  Richmond  by  wire 
that  day :  "Market  for  red  wheat  dollar  twelve  today.  Can- 
not accept  order  submitted  less  than  six  sixty  basis  crest;'9 
and  also  wrote  the  southern  office  of  The  J.  C.  Lyle  Milling 
Company,  at  Jackson,  Miss.,  to  the  same  effect.  The  de- 
fendant did  not  communicate  at  all  with  the  plaintiff  and 
it  contends  that  there  was  no  reason  for  doing  so  because 
the  contract  was  subject  to  confirmation ;  but  Fitzhugh 
did  not  testify  and  no  explanation  is  offered  for  the  estab- 
lished fact  that  he  did  not  notify  the  plaintiffs  that  the  con- 
tract had  been  rejected ;  nor  is  any  reason  assigned  to  ex- 
plain why  he  should  have  wired  the  defendant  that  the 
sale  was  subject  to  confirmation,  if,  as  contended  by  the 
defendant,  he  had  no  authority  in  any  case  to  make  a  sale 
otherwise. 

The  plaintiffs  believed  the  contract  was  complete  and  ex- 
pected fulfilment  of  the  same ;  and  when  the  first  consign- 
ment called  for  therein  failed  to  arrive,  they  wrote  defen- 
dant calling  attention  to  the  contract  and  urging  prompt 
shipment.  The  defendant  replied,  stating,  in  substance, 
that  it  had  never  confirmed  the  contract  and  did  not  re- 
cognize it  as  valid  and  binding.  In  the  meantime,  there 
was  a  very  substantial  advance  in  the  market  price  of 
flour;  and  this  suit  was  brought  to  recover  the  difference 
between  the  contract  price  and  the  price  on  the  market  at 
the  date  fixed  for  delivery  in  the  alleged  contract. 

During  the  negotiations  between  Fitzhugh  and  the  plain- 
tiffs, he  stated  that  he  was  the  Southern  Sales  Agent  of 
the  defendant;  that  the  contract  required  no  confirmation; 
that  the  price  he  made  was  somewhat  under  the  selling 
price  of  his  flour,  but  he  would  make  the  sale  at  that  price 
in  order  to  meet  the  price  of  a  certain  competitor  and  be- 
cause he  was  anxious  to  get  this  particular  flour  on  the 
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market  in  Newport  News.  He  had  been  trying  to  sell  the 
defendant's  flour  to  the  plaintiffs  for  several  years,  and 
the  defendant  had  previously  sent  samples  thereof  to  the 
plaintiffs,  but  Fitzhugh  had  not  theretofore  succeeded  in 
interesting  them. 

There  was  evidence  tending  to  show  that  Fitzhugh  had 
been  using  letterheads  in  his  correspondence  which  the 
plaintiffs  had  seen  and  which  showed  that  he  was  the  south- 
ern representative  of  the  defendant  company.  In  this  con- 
nection, one  of  the  plaintiffs  testified,  on  cross-examination, 
as  follows: 

"Q.  Mr.  Fitzhugh's  business  has  been  that  of  salesman 
for  the  J.  C.  Lysle  Milling  Company,  has  it  not? -A.  He  is 
their  southern  representative — I  suppose  he  has  salesmen 
under  him.  I  don't  know  whether  you  call  him  a  salesman 
or  their  head  southern  representative — that's  the  way  I 
consider  him — his  letter  shows  him  as  their  southern  rep- 
resentative. 

"Q.  All  you  know  is  the  information  you  have  gotten 
from  his  letterheads  and  his  conversations  with  you?  A. 
Yes,  no  other  information.  I  imagine  his  letterheads  some- 
times go  to  the  Lysle  Milling  Company,  and  if  not  true 
they  would  not  allow  him  to  sail  under  false  colors. 

"Q.  They  set  out  he  is  then  the  Southern  Sales  Manager 
of  the  J.  C.  Lysle  Milling  Company,  and  has  other  sales- 
men under  him?  A.  Yes,  he  has  charge  of  that  part  of  it 
in  addition  to  being  a  partner  in  the  concern." 

It  further  appeared  that,  about  a  year  prior  to  the  con- 
tract in  question,  Fitzhugh  had  made  a  sale  of  flour  to  J. 
W.  Rowe  &  Company  of  Hampton,  Va.,  without  confirma- 
tion and  substantially  in  the  form  of  the  contract  here  in- 
volved. The  defendant  not  only  recognized  the  sale,  but 
paid  for  a  somewhat  extensive  demonstration  and  adver- 
tisement of  the  flour  thus  sold,  all  of  which  was  arranged 
for  and  directed  by  Fitzhugh.  In  June,  1916,  Fitzhugh 
made  a  second  sale  to  Rowe  &  Co.,  and  after  a  controversy 
had  arisen  in  regard  to  it,the  defendant  wrote  that  firm  a 
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letter  in  which  it  was  stated,  among  other  things,  "What- 
ever Mr.  Fitzhugh  agreed  to  do  he  will  unquestionably  do. 
At  the  time  Mr.  Fitzhugh  booked  you  for  the  flour  he  sold 
it  at  20c  under  our  limits.  *  *  *  As  Mr.  Fitzhugh  talked  this 
matter  over  with  you  thoroughly,  we  are  going  to  send  him 
your  letter,  and  if  there  is  anything  due  you,  you  will  cer- 
tainly get  the  benefit  of  the  same." 

The  defendant  contended  and  produced  proof  to  show 
that  Fitzhugh  was  merely  a  "drummer,"  or  "commercial 
traveler,"  in  the  narrow  sense  of  that  term,  with  authority 
only  to  take  orders  subject  to  acceptance  and  confirmation. 
If  this  claim  as  to  his  agency  could  be  regarded  as  a  fact 
conclusively  established,  then  the  law  of  the  case  would  be 
with  the  defendant.  6  Am.  &  Eng.  Ency.  L.  (2d  Ed.) 
224 ;  John  Matthews  Apparatus  Co.  v.  Rem,  61  S.  W.  9 ;  L. 
A.  Baker  V.  Alvey,  86  S.  W.  974. 

The  primary  inquiry,  however,  is  whether  Fitzhugh  was 
in  fact  acting  merely  in  the  capacity  of  a  drummer.  Look- 
ing to  the  evidence  as  a  whole,  we  think  there  was  direct 
testimony  tending  materially  to  show  that  his  agency  car- 
ried with  it  the  authority  to  make  sales,  and  that,  there- 
fore, the  court  properly  allowed  the  question  of  authority 
to  go  to  the  jury.  This  being  true,  it  was  proper  also  to 
admit,  in  corroboration,  the  declarations  on  that  subject 
made  by  Fitzhugh  in  the  course  of  the  exercise  of  his  al- 
leged agency. 

"While  the  declarations  of  an  alleged  agent  are  inadmis- 
sible to  prove  agency,  if  the  agency  be  otherwise  prima 
facie  proved,  they  -become  admissible  in  corroboration." 
31  Cyc.  1655,  and  cases  cited  in  note  11.  1  Mechem  on 
Agency  (2d  Ed.),  sec  285,  and  note  on  p.  209. 

There  is  inherent  difficulty  in  proving  the  scope  of  a 
traveling  salesman's  authority  where  it  depends  upon 
parol  testimony,  especially  where  the  principal  is  a  corpo- 
ration and  a  non-resident ;  and  the  authorities  are  not  ex- 
acting in  the  degree  or  amount  of  proof  required  of  the 
party  alleging  the  agency.    Upon  the  whole  case,  we  are 
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of  opinion  that  the  jury  was  warranted  in  finding  that 
Fitzhugh  was  acting  in  the  scope  of  his  apparent  authority. 

"It  is  impossible  to  lay  down  any  inflexible  rule  by 
which  it  can  be  determined  what  evidence  shall  be  suffi- 
cient to  establish  agency  in  any  given  case.  That  is  a  ques- 
tion which  must  be  determined  in  view  of  the  facts  in  each 
particular  case.  Whatever  form  of  proof  is  relied  upon, 
however,  must  have  a  tendency  to  prove  agency,  and  must 
be  sufficient  in  probative  force  to  establish  it  by  a  prepon- 
derance of  the  evidence.  It  may  be  said  in  general  terms, 
however,  that  whatever  evidence  has  a  tendency  to  prove 
the  agency  is  admissible,  even  though  it  be  not  full  and 
satisfactory,  as  it  is  the  province  of  the  jury  to  pass  upon 
it.  So  if  evidence  has  first  been  introduced  tending  to 
prove  the  agency,  or  to  make  out  a  prima  facie  case  theie- 
of,  the  admissions  and  declarations  of  the  alleged  agent, 
if  otherwise  competent,  may  then  be  shown,  and  the  whole 
case  be  passed  upon  by  the  jury."  1  Mechem  on  Agency  (2d 
Ed.),  sec.  299.  See,  also,  Id.,  sec.  261  and  note  7;  Id.,  sec. 
296;  Henderson  v.  Mahew,  (l^i.),  41  Am.  Dec.  434,  435; 
Morrison  V.  Whiteside,  (Md.),  79  Am.  Dec.  661,  664. 

"While,  as  between  principal  and  agent,  the  scope  of  the 
latter's  authority  is  that  authority  which  is  actually  con- 
ferred upon  him  by  his  principal,  which  may  be  limited  by 
secret  instructions  and  restrictions,  such  instructions  and 
restrictions  do  not  affect  third  parties  ignorant  thereof; 
and  as  between  the  principal  and  agent  and  third  persons, 
the  mutual  rights  and  liabilities  are  governed  by  the  ap- 
parent scope  of  the  agent's  authority,  which  is  that  au- 
thority which  the  principal  has  held  the  agent  out  as  pos- 
sessing, or  which  he  has  permitted  the  agent  to  represent 
that  he  possesses,  and  which  the  principal  is  estopped  to 
deny.  The  apparent  authority,  so  far  as  third  persons  are 
concerned,  is  the  real  authority,  and  when  a  third  person 
has  ascertained  the  apparent  authority  with  which  the 
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principal  has  clothed  the  agent,  he  is  under  no  obligation 
to  inquire  into  the  agent's  actual  authority."  31  Cyc.  1333, 
and  cases  cited. 

Several  assignments  of  error  relate  to  the  action  of  the 
court  in  giving  certain  instructions  on  behalf  of  the  plain- 
tiffs, and  in  refusing  certain  others  asked  for  by  the  de- 
fendant. The  instructions  as  a  whole  are  not  certified. 
Counsel  for  defendant  concede  that  this  fact  is  fatal  to  the 
assignments  based  upon  theref  usal  of  instructions  requested 
on  behalf  of  the  defendant,  since  the  presumption  is  that  the 
judgment  of  the  lower  court  was  right  and  that  the  in- 
structions as  a  whole  were  correct.  It  is  insisted,  however, 
that  this  rule  does  not  go  far  enough  to  cure  an  error 
where,  as  claimed  in  this  case,  it  appears  that  an  erron- 
eous instruction  has  been  given,  because  even  if  the  court 
below  did  give  a  correct  instruction  upon  the  same  sub- 
ject, the  two  taken  together  would  be  contradictory,  would 
tend  materially  to  confuse  the  jury,  and  thus  constitute 
reversible  error.  Whatever  may  be  the  merits  of  this  con- 
tention as  a  general  proposition,  we  deem  it  sufficient  to 
say  that  in  our  opinion  it  cannot  be  availed  of  in  the  pres- 
ent case.  The  particular  instruction  complained  of  was 
susceptible  of  application  to  more  than  one  feature  of  the 
evidence.  The  instruction  itself,  taken  with  another  which 
was  admittedly  given,  shows  that  the  jury  could  not  have 
been  misled  by  it  upon  the  decisive  and  only  really  contro- 
verted question  of  the  agent's  authority  to  make  sales  of 
flour  without  confirmation.  The  instructions  as  a  whole, 
for  aught  we  can  say,  might  have  still  further  remedied 
the  error  complained  of,  if  error  it  was.  Before  we  could 
properly  hold  that  the  giving  of  an  isolated  instruction  con- 
stituted reversible  error,  in  a  case  where  all  the  instruc- 
tions are  not  certified,  it  would  have  to  clearly  appear  that 
the  instruction  in  itself  was  vitally  wrong,  and  that  other 
instructions  could  not  have  cured  the  error. 

The  judgment  of  the  circuit  court  is  affirmed. 

Affirmed. 
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main  street  bank,  inc.,  v.  city  of  richmond  et  al. 

(Richmond,  March  21,  1918.) 

1.  Taxes — Erroneous  Assessment — Correction — Bank  Stock. — The  tax 
on  bank  stock  levied  under  section  17  to  22  of  the  revenue  law 
is  a  tax  against  the  individual  stockholder  and  not  against  the 
bank,  and  the  bank,  as  such,  is  in  no  event  responsible  for  the  tax 
unless  it  has  funds  of  the  stockholder  in  its  possession  out  of 
which  the  tax  can  be  paid.  Where  there  is  an  erroneous  assess- 
ment of  taxes  upon  bank  stock,  the  remedy  of  each  stockholder 
is  clear  under  sections  667  to  571,  inclusive;  but  there  is  noth- 
ing in  any  of  these  statutes  which  justifies  a  suit  or  proceeding 
by  the  bank  for  the  correction  of  the  error. 

Error  to  Hustings  Court  of  city  of  Richmond. 

Affirmed. 

O'Flaherty,  Fulton  &  Byrd,  for  the  plaintiff  in  error. 

Attorney-General  Jno.  Garland  Pollard,  Assistant  At- 
torney-General J.  D.  Hank,  Jr.,  Leon  M.  Bazile  and  H.  R. 
Pollard,  for  the  defendants  in  error. 

Prentis,  J.: 

The  Main  Street  Bank,  Inc.,  proceeded  under  sections 
567  and  571  for  relief  against  an  alleged  erroneous  assess- 
ment of  State  and  local  taxes  for  the  year  1914.  The  trial 
court  dismissed  the  motion,  and  the  bank  is  here  complain- 
ing. 

One  controlling  question  is  whether  or  not  the  bank  can 
proceed  under  those  sections,  and  to  determine  this  it  is 
only  necessary  to  refer  to  the  statutes  under  which  the 
taxes  were  levied. 

Sections  17  to  22,  inclusive,  of  the  revenue  law,  provide 
for  the  taxation  of  bank  stock.  Under  section  17  it  is  ex- 
pressly provided  that  no  tax  shall  be  assessed  upon  the 
capital  of  a  bank,  and  that  the  bank  shall  annually  return 
to  the  local  commissioner  of  the  revenue  a  report  in  which 
shall  be  given  the  names  and  residences  of  all  of  its  stock- 
holders, together  with  the  number  and  actual  value  of  the 
shares  of  stock  held  by  each  stockholder,  for  certain  deduc- 
tions of  personal  debts  of  individual  stockholders  from  the 
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value  of  the  shares  owned  by  such  stockholders  and  for  the 
adjustment  of  the  credits  due  to  each  stockholder  by  rea- 
son of  deductions  so  authorized.  Section  18  provides  that 
it  shall  be  the  duty  of  the  commissioner  of  the  revenue, 
when  he  receives  such  report  to  assess  each  stockholder 
upon  the  value  of  the  shares  of  stock  owned  by  him  thus 
ascertained,  and  that  three  assessment  lists  shall  be  made 
out,  one  of  which  shall  be  delivered  to  the  bank,  one  to  the 
auditor  of  public  accounts,  and  the  other  retained  by  the 
commissioner;  that  the  assessment  list  thus  delivered  to 
the  bank  shall  be  a  notice  to  the  bank  of  the  tax  assessed 
against  each  of  its  stockholders,  and  have  the  legal  force 
and  effect  of  a  summons  upon  suggestion  formally  issued 
and  regularly  served;  that  the  tax  assessed  upon  each 
stockholder  shall  be  the  first  lien  upon  the  stock  standing 
in  his  name  and  upon  the  dividends  due  and  to  become  due 
thereon,  and  have  priority  over  any  and  all  other  liens; 
that  the  bank  shall  hold  the  dividends  or  other  funds  be- 
longing to  the  stockholder,  in  its  custody  at  the  time  of 
the  assessment,  or  which  shall  thereafter  come  under  its 
control,  for  the  use  of  the  Commonwealth,  and  apply  such 
funds  to  the  payment  of  the  tax  thus  assessed  against  each 
stockholder,  and  that  when  thus  applied  the  bank  shall  be 
acquitted  of  all  liability  to  the  stockholder  for  the  money 
thus  disbursed  on  his  account.  Section  19  provides,  that 
the  bank  shall  pay  the  taxes  into  the  treasury  on  or  before 
the  first  day  of  June  of  each  year.  Section  20  provides, 
that  in  case  the  bank  fails  to  pay  the  tax  assessed  against 
its  stockholders  on  or  before  the  date  named,  then  the  au- 
ditor of  public  accounts  shall  transmit  to  the  treasurer  of 
the  county  or  city  in  which  the  bank  is  located  a  copy  of 
the  assessment,  and  that  the  treasurer  shall  collect  the 
taxes  thereby  assessed  and  shall  levy  upon  the  stock  of 
the  taxpayer  or  so  much  thereof  as  is  necessary  to  pay  the 
tax.  sell  the  same  at  public  auction,  and  give  the  purchaser 
a  bill  of  salp  therefor.  Section  21  provides,  that  the  share 
or  shares  of  stock  po  roM  shrill  he  transferred  to  the  pur- 
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chaser,  in  case  of  such  sale  for  taxes,  and  that  in  case  the 
taxes  are  not  thus  collected,  they  may  be  collected  from 
the  stockholder  in  default  by  levy  or  distress  against  his 
property  as  other  State  taxes  are  collected ;  and  section  22 
provides  for  a  fine  against  the  bank  if  it  fails  to  comply 
with  the  provisions  of  the  preceding  sections.  In  every 
section  of  the  law  it  is  thus  clearly  shown  that  the  tax  is  a 
tax  against  the  individual  stockholder  and  not  against  the 
bank,  and  that  the  bank,  as  such,  is  in  no  event  responsible 
for  the  tax  unless  it  has  funds  of  the  stockholder  in  its 
possession  out  of  which  such  tax  can  be  paid. 

Section  567,  referring  to  State  taxes,  and  section  571, 
referring  to  levies  and  local  taxes,  provide  that  any  person 
assessed  therewith  who  is  aggrieved  by  #ny  such  assess- 
ment may  proceed  by  motion  for  the  correction  of  any  as- 
sessment which  is  erroneous.  In  this  case,  no  assessment 
whatever  has  been  or  can  be  made  against  the  Main  Street 
Bank,  Inc.,  and  none  of  its  funds  is  liable  for  the  taxes  so 
specifically  assessed  against  its  several  stockholders.  As 
to  funds  in  its  possession  belong  to  the  stockholders,  the 
bank  has  the  status  of  a  garnishee  by  the  express  terms 
of  the  statute,  and  in  making  the  payments  to  the  tax  col- 
lecting officers  it  simply  acts  as  the  agent  of  each  of  its 
stockholders.  That  agency,  however,  is  limited  by  the 
statute  itself.  The  bank  is  an  agent  for  the  payment  of  the 
debts  of  its  stockholders  only  to  the  extent  to  which  it  has 
funds  in  its  possession  with  which  to  pay  such  debts,  and 
its  liability  therefor  is  thus  limited.  There  is  no  line  or 
suggestion  in  any  of  these  statutes  which  justifies  a  suit  or 
proceeding  by  the  bank  for  the  correction  of  an  error  as 
to  taxes  so  assessed  against  its  stockholders  or  any  of 
them.  The  remedy  of  each  stockholder,  however,  is  clear 
under  sections  567  to  571,  inclusive.  This  remedy  is  com- 
plete and  effective.  Similar  statutes  exist  in  other  States, 
and  have  received  a  similar  construction.  State  Farmers 
National  Bank  v.  Cooke,  32  N.  J.  L.  347;  People  v.  Wall 
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Street  Bank,  39  Hun.  525;  People  ex  rel  Kohler  v.  Feitr 
ner,  71  App.  Div.  (N.  Y.)  572;  People  V.  Button,  17  N.  Y. 
Supp.  315. 

The  error  alleged  in  this  case  grows  out  of  the  report 
made  by  the  officers  of  the  bank,  wherein  the  gross  value 
of  the  property  of  the  stockholders  thus  liable  for  taxation 
is  stated  to  be  $153,524.89,  or  over  $39  per  share,  whereas 
because  the  bank  was  carrying  its  real  estate  upon  its  books 
at  an  excessive  valuation,  as  well  as  a  large  amount  of 
worthless  bills  receivable  which  should  have  been  omitted, 
the  gross  assets  liable  for  taxation  should  only  have  been 
reported  at  $93,572.71,  or  something  above  $24  per  share. 

It  is  unnecessary  for  us  to  consider  in  this  case  whether 
or  not  this  error  on  the  part  of  the  officials  of  the  bank  can 
be  corrected  upon  the  motion  of  any  stockholder  who  may 
be  entitled  to  relief;  it  is  clear  that  it  cannot  be  corrected 
upon  the  motion  of  the  bank  under  sections  567  and  571, 
for  its  property  has  not  been  assessed  and  its  funds  are  in 
no  way  involved.  Union  Bank  v.  Richmond,  94  Va.  316; 
Van  Allen  v.  Assessors,  3  Wall.  573,  18  L.  Ed.  229;  People 
&c.  v.  Commissioners,  4  Wall.  55,  18  L.  Ed.  345;  First 
Nat'l.  Bank  v.  Commonwealth,  9  Wall.  353,  19  L.  Ed.  701; 
Mercantile  Bank  v.  New  York,  121  U.  S.  138,  30  L.  Ed. 
895. 

Affirmed. 


MOPSIKOV   v   COOK. 
(Richmond,  March  21,  1918,) 

J.  Slander — Evidence — Hearsay. — In  an  action  for  slander  it  was 
reversible  error  to  admit  testimony  as  to  a  statement  by  plaintiff's 
daughter  of  what  had  been  said  about  her,  there  being  no  evi- 
dence that  the  statement  to-  the  daughter  had  been  made,  or 
caused  to  be  made,  by  the  defendant.  So,  also,  it  was  error  to 
admit  the  testimonv  of  plaintiff's  daughter  that  defendant's  little 
jrirl  called  her  a  "nigger  doll,"  etc.,  as  there  was  no  evidence 
that  defendant  either  made,  or  caused  to  be  made,  the  statement 

2.  Idem — Malice — Origin  of  Slander — Mitigation  of  Damages.— -In 
an  action  for  slander,  the  circumstance  that  the  defendant  did 
not  originate  the  slander  should  be  taken  into  consideration  by 
the  jurv  along  with  all  the  other  evidence  in  the  case,  on  the 
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question  of  the  presence  or  absence  of  actual  malice,  as  distin- 
guished from  malice  in  law,  in  the  speaking  of  defamatory 
words.  But,  as  a  defamatory  statement  not  originated  by  him 
who  repeates  it,  but  known  by  him  to  be  false,  may  be  as  malic- 
ious as  if  originated  by  him,  the  fact  that  the  defendant  did 
not  originate  the  slander  may,  or  may  not,  mitigate  the  dam- 
ages in  a  particular  case. 

3.  Instructions — Weight  of  Evidence — Jury. — In  the  giving  of  in- 

structions involving  the  weight  of  evidence,  a  trial  judge  must, 
under  our  practice,  be  particularly  watchful  and  guarded,  so  as 
not  to  invade  the  rightful  province  of  the  jury. 

4.  Idem— Construction  of  Words. — Where  there  is  no  evidence  tend- 

ing to  show  that  alleged  slanderous  words  were  not  spoken  with  a 
meaning  in  accordance  with  their  usual  construction  or  common 
acceptance,  it  was  not  error  to  instruct  the  jury  that  the  words 
used  "from  their  usual  construction  and  common  acceptance  are 
construed  as  insults  and  tend  to  violence  and  breach  of  the  peace 
*    *    *    the  jury  must  find  for  the  plaintiff." 

5.  Slander — Damages. — In  an  action  for  slander,  where  the  words 

proved  to  have  been  spoken  were  actionable  per  se,  under  the 
statute,  no  averment  or  proof  of  special  damage  was  necessary; 
a  general  allegation  and  general  proof  of  damage  to  the  plain- 
tiff's business  was  sufficient  to  sustain  a  finding  by  the  jury  of 
such  damages. 

Error  to  Hustings  Court  of  city  of  Portsmouth. 

Reversed. 


Tazewell  Taylor  and  /.  L.  Broudy,  for  the  plaintiff  in 
error. 

Richard  J.  Davis,  Wolcott,  Wolcott,  Lankford  &  Kewr 
and  Jno.  W.  Reynolds,  for  the  defendant  in  error. 

Statement  of  the  Case  and  Facts. 

This  is  an  action  by  the  defendant  in  error  (who  will  be 
hereinafter  referred  to  as  plaintiff)  against  the  plaintiff  in 
error  (who  will  be  hereinafter  referred  to  as  defendant) 
for  damages  for  slander.  The  defamatory  words  were  al- 
leged to  have  been  spoken  on  a  certain  day  named  in  the 
declaration  and  were  to  the  effect  that  the  plaintiff  was  a 
negro. 

There  was  a  plea  of  the  general  issue  of  not  guilty  by 
the  defendants  trial  by  jury  upon  the  evidence  and  in- 
structions which  appear  in  the  record ;  a  verdict  of  $2,000 
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in  favor  of  the  plaintiff,  which  the  trial  judge  refused  to 
set  aside;  and  the  judgment  of  the  trial  court  thereon, 
which  is  complained  of  before  us  by  the  defendant. 

The  assignments  of  error  and  the  facts  so  far  as  neces- 
sary to  be  considered  will  be  stated  in  the  opinion  of  the 
court  below. 

Sims,  J.,  after  making  the  foregoing  statement,  deliv- 
ered the  following  opinion  of  the  court: 

1.  Upon  the  trial  of  the  case  the  plaintiff  was  permitted 
over  the  objection  of  the  defendant,  to  testify  to  the  fol- 
lowing conversation  between  himself  and  his  daughter  of 
about  nine  years  of  age.  The  plaintiff  testified  "that  his 
little  girl  said  to  him:  'Father,  what  is  this  they  say 
about  me,  they  say  I  am  a  nigger/  That  he  said  to  his  lit- 
tle girl :  'No,  darling,  you  are  not,  and  they  will  be  made 
to  prove  it.' " 

The  admission  of  this  testimony  is  the  basis  of  one  of  the 
assignments  of  error. 

Omitting  reference  to  other  objections  to  the  admissibil- 
ity of  this  testimony,  it  is  demed  sufficient  to  say  that  it  no- 
where appears  in  the  evidence  that  the  defendant  made 
the  statement  to  the  little  girl  that  she  was  a  negro,  or 
that  he  caused  it  to  be  made.  The  fact  that  such  a  state- 
ment was  made  to  the  daughter  was  therefore  inadmissible 
in  evidence.  Moreover,  the  father  did  not  claim  to  know 
that  the  statement  was  in  fact  made  to  his  daughter  by 
anyone.  The  testimony  of  the  father  as  to  such  statement 
was  purely  hearsay  and  hence  also  inadmissible.  There 
was  error,  therefore,  in  the  admission  of  such  testimony. 

That  it  was  error  prejudicial  to  the  defendant  is  ob- 
vious. The  dramatic  effect  of  the  recital  before  the  jury 
by  the  father  and  plaintiff  of  such  a  dialogue  between  him- 
self and  his  little  daughter  could  not  have  been  otherwise 
than  to  have  caused  an  enhancement  of  the  damages — a 
result  highly  self-serving  to  such  plaintiff.  It  was,  there- 
fore, reversible  error. 
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2.  Upon  the  trial  of  the  case,  the  little  daughter  of  the 
plaintiff  above  referred  to  was  allowed  to  testify  as  a  wit- 
ness for  the  plaintiff,  over  the  objection  of  the  defendant, 
to  the  following  statement: 

"That  *  *  *  Mr.  Mopsikov's  (defendant's)  little  girl 
called  her  a  nigger  doll ;  that  she  came  home  and  told  her 
father  that  Mr.  Mopsikov's  little  girl  called  her  a  nigger 
doll ;  that  Mr.  Mopsikov's  little  girl  calls  her  a  nigger  doll 
whenever  she  «ees  her." 

The  admission  of  this  testimony  was  reversible  error, 
for  the  reasons  above  indicated,  because  it  presented  to 
the  jury  a  statement  to  the  plaintiff's  daughter  which  was 
not  made  by  the  defendant,  nor  caused  to  be  made  by  him, 
so  far  as  appears  from  the  record.  There  is  no  evidence  in 
the  case  tending  to  show  that  Mopsikov  caused  such  a 
statement  to  be  made  by  his  child.  The  mere  relationship 
of  father  and  child  did  not  make  him  legally  responsible 
for  the  tort  of  his  child.  Such  testimony  therefore  merely 
presented  to  the  jury  another  dramatic  dialogue  between 
the  plaintiff-father  and  his  little  daughter,  admirably 
suited  to  enhance  the  plaintiff's  recovery  of  damages,  but 
in  no  way  necessitated  by  the  defendant,  so  far  as  is  dis- 
closed by  the  evidence  properly  in  the  case. 

3.  The  refusal  of  the  trial  court  to  give  the  following  in- 
struction, asked  for  by  the  defendant,  is  the  basis  of  an- 
other assignment  of  error,  namely : 

"The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  defendant  did  not  originate  the  al- 
leged slander  that  that  should  be  considered  in  mitigation 
of  damages." 

The  authorities  on  this  subject  are  conflicting.  17  R.  C. 
L.,  sec.  211.  The  weight  of  authority  is  in  favor  of  the 
view  that  if  the  defendant  did  not  originate  the  slander, 
that  "is  a  circumstance  which  should  be  taken  into  consid- 
eration by  the  jury  along  with  all  the  other  evidence  in  the 
case,  on  the  question  of  the  presence  or  absence  of  actual 
malice,  as  distinguished  from  malice  in  law,  in  the  speak- 
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ing  of  defamatory  words.  At  the  same  time,  a,  defamatory 
statement  not  originated  by  him  who  repeats  it,  but  one 
known  by  the  latter  to  be  false  when  he  repeats  it,  may  be 
as  malicious  as  if  originated  by  the  slanderer.  Hence,  the 
isolated  fact,  if  it  be  a  fact,  that  the  defendant  did  not 
originate  the  slander,  may  or  may  not  mitigate  the  dam- 
ages in  a  particular  case.  Again :  This  instruction  is  on 
the  subject  of  the  weight  of  evidence,  on  which  a  trial 
judge  must,  under  our  practice,  be  particularly  watchful 
and  guarded  in  the  matter  of  giving  instructions  to  the 
jury,  so  as  not  to  invade  the  rightful  province  of  that  im- 
portant component  part  of  the  court. 

Therefore,  while  the  instruction  may  be  said  to  embody 
a  sound  abstract  proposition  of  law,  we  are  of  opinion  that 
it  was  not  error  to  refuse  to  give  it  to  the  jury  in  the  form 
proposed  in  the  instant  case. 

If  there  should  be  another  trial  of  this  case,  and  there 
should  be  evidence  in  behalf  of  the  defendant  tending  to 
show  that  the  defendant  did  not  originate  the  alleged  slan- 
der, (as  there  is  in  the  record  before  us) ,  we  think  the 
trial  court  should  refuse  to  give  any  instruction  on  the  sub- 
ject under  consideration  unless  the  defendant  introduces 
evidence  tending  to  prove  on  what  information  he  based 
his  statement,  from  whom  it  was  received  and  under  what 
circumstances,  as  bearing  on  the  defendant's  bona  fide  be- 
lief of  the  truth  of  his  statement;  that  if  such  evidence 
should  tend  to  show  such  a  bona  fide  belief  at  the  time 
the  defamatory  words  were  spoken,  an  instruction  on  the 
subject  under  consideration  should  be  given  if  asked;  and 
that  the  instructions  in  such  case  given  by  the  trial  court 
on  the  subject  should  avoid  singling  out  the  circumstance 
of  the  non-originating  of  the  slander  by  the  defendant;  it 
should  refer  to  that  as  merely  one  of  the  facts  or  circum- 
stances to  be  considered  by  the  jury  along  with  all  the 
other  facts  or  circumstances  in  the  case  as  bearing  on  the 
presence  or  absence  of  actual  malice  in  the  utterance  of 
the  slander;  should  avoid  the  statement   that     such  evi- 
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dence  may  be  considered  by  the  jury  "in  mitigation  of 
damages;"  and  should  otherwise  avoid  infringing  upon 
the  province  of  the  jury  as  sole  judges  of  the  credibility 
of  the  witnesses  and  of  the  weight  and  effect  to  be  given  to 
the  evidence  on  questions  of  fact. 

4.  The  remaining  assignments  of  error  concern  the  giv- 
ing by  the  trial  court  of  instructions  1,  2  and  3  for  the 
plaintiff.    These  instructions  were  as  follows: 

"NO.  1. 

"The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  plaintiff  is  a  white  man  and  that  the 
defendant  used  the  words  in  the  declaration  mentioned  in 
bad  faith  and  with  malice  and  that  such  words  from  their 
usual  construction  and  common  acceptation,  are  con- 
strued as  insults  and  tend  to  violence  and  breach  of  the 
peace,  then  the  jury  must  find  for  the  plaintiff.  And  in 
assessing  his  damages,  they  may  not  only  give  him  dam- 
ages  for  the  insult,  and  damages  to  compensate  for  any  in* 
jury  done  to  him  or  his  business  as  shown  by  the  evidence, 
but  damages  also  to  punish  the  defendant  for  his  act  and 
to  deter  others,  but  said  damages  shall  not  exceed  $10,000, 
the  amount  named  in  the  declaration  in  this  action. 

"NO.  2. 

"The  court  instructs  the  jury  that  if  from  the  evidence 
they  believe  that  the  words  contained  in  the  declaration 
were  used  by  the  defendant,  and  were  untrue,  and  if  they 
further  believe  from  the  evidence  that  the  defendant  has 
reiterated  the  said  words,  then  this  is  a  circumstance  tend- 
ing to  show  malice  on  the  part  of  the  defendant. 
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"NO.  3. 

"The  court  instructs  the  jury  that  they  must  find  for  the 
plaintiff  if  the  defendant  used,  with  bad  faith  and  malice, 
the  words  in  the  declaration  contained,  even  though  the 
defendant  may  have  heard  the  plaintiff  was  a  negro,  and 
such  statement  was  untrue." 

There  are  three  objections  urged  by  defendant  against 
instruction  No.  1,  which  are  stated  in  their  order  below: 

(a)  That  the  instruction  was  erroneous  because  it  re- 
ferred the  jury  to  the  declaration  "to  determine  what 
words  were  used  by  the  defendant  and  it  further  assumes 
that  the  defendant  used  the  words  in  the  declaration  men- 
tioned, because  it  provides  if  the  jury  believes  that  he  did 
so  use  them  in  bad  faith  and  with  malice  they  must  find 
for  the  plaintiff." 

It  is  deemed  sufficient  on  this  point  to  say  that  we  think 
the  instruction  plainly  referred  the  questions  of  fact  to 
the  jury,  both  whether  the  defendant  used  the  words  in  the 
declaration  mentioned,  and  whether  he  used  them  "in  bad 
faith  and  with  malice,"  and  did  not  assume  that  the  de- 
fendant used  such  words. 

(b)  That  the  instruction  was  erroneous  because  it  con- 
tained the  peremptory  command  that  if  the  jury  believed 
that  the  alleged  words  were  used  and  "that  such  words 
from  their  usual  construction  and  common  acceptance  are 
construed  as  insults  and  tend  to  violence  and  breach  of 
the  peace,  that  the  jury  must  find  for  the  plaintiff — the 
point  being  that  the  words  may  not  have  been  so  intended 
in  meaning  by  the  defendant  or  so  understood  by  the  plain- 
tiff and  all  others  who  may  have  heard  them.  And  the 
case  of  Michaelson  v.  Tuck,  (W.  Va.),  90  S.  E.  395,  hold- 
ing that  the  giving  of  practically  the  same  instruction  as 
that  we  have  under  consideration  in  a  slander  case,  under 
the  same  statute  as  our  Virginia  statute  on  the  subject, 
was  error,  is  urged  upon  our  consideration.  In  that  case, 
however,  there  was  defense  made  that  the  alleged  defama- 
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tory  words  were  not  spoken  with  a  meaning  in  accordance 
with  their  usual  construction  or  common  acceptance,  but 
in  a  joke  and  in  such  a  manner  as  to  be  so  understood  by 
the  plaintiff  and  all  who  may  have  heard  them  spoken.  In 
such  a  case  the  words  used  would  not  constitute  slander 
at  common  law  or  under  the  statute.  1  Barton's  Law  Pr., 
p.  194.  Such,  however,  is  not  the  case  before  us.  In  the 
instant  case  there  was  no  such  defense  nor  any  defense 
that  the  words  were  not  used  in  accordance  with  their 
usual  construction  and  common  acceptation.  Indeed,  the 
defendant  expressly  admitted  so  using  them.  Hence,  there 
is  no  merit  in  the  objection  under  consideration  to  the  in- 
struction given  in  the  instant  case. 

(c)  That  the  instruction  is  erroneous  because  it  per- 
mits the  jury  to  compensate  the  plaintiff  for  an  injury 
done  to  him  in  his  business,  upon  mere  proof  of  general 
loss  in  such  business,  without  any  special,  specific  damage 
being  shown  by  the  evidence. 

The  words  alleged  in  the  declaration  were  proved  to  have 
been  spoken  as  alleged.  They  were  actionable  per  se  un- 
der the  statute  in  Virginia  on  the  subject.  Spencer  v. 
Looney,  116  Va.  767.  In  such  case  no  averment  or  proof 
of  special  damage  is  necessary.  1  Barton's  Law  Pr.,  p. 
193.  The  declaration  alleged  that  the  words  affected  the 
plaintiffs  business.  If  so,  they  were  actionable  per  se  *t 
common  law  also  and  a  general  allegation  and  general 
proof  of  damages  to  the  plaintiffs  business  was  sufficient 
to  sustain  a  finding  by  the  jury  of  such  damages  without 
averment  or  proof  of  special  damage  to  such  business. 
Idem,  pp.  190,  191-2 ;  17  R.  C.  L„  sec.  198.  Hence,  we  find 
no  merit  in  this  objection  to  instruction  No.  1. 

The  objection  by  defendant  to  Instructions  Nos.  2.  and  3 
are  only  that  they  are  both  amenable  to  the  first  ground  of 
objection,  (a)  above  noted,  to  instruction  No.  1,  and  that 
instruction  No.  3  is  amenable  to  the  additional  criticism 
which  is  the  second  ground  of  objection  to  instruction  No. 
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1,  (b)  above  noted,  with  respect  to  the  use  of  the  word 
"must"  therein.  What  is  said  above  disposes  of  such  ob- 
jections. 

Therefore,  we  are  of  opinion  that  there  was  no  error  in 
the  giving  of  the  instructions  Nos.  1,  2  and  3  at  the  request 
of  the  plaintiff. 

For  the  errors  noted  above,  however,  and  for  the  rea- 
sons there  given,  we  are  of  opinion  to  set  aside  and  an- 
null  the  judgment  complained  of  and  to  grant  a  new  trial 
to  the  defendant,  to  be  had  not  in  conflict  with  the  views 
expressed  in  this  opinion. 

Reversed. 


MORRISETTE  v-  THE  COOK  &  BERNHEIMER  CO.  ET  ALS. 
(Richmond,  March  21,  1918.) 

1.  Husband    and    Wife — Voluntary    Conveyance    to    Wife — Actual 

Fraud — Subsequent  Creditors— -Code,  sees.  2458,  2459. — Where  it 
appears,  in  a  suit  promptly  instituted  by  subsequent  creditors, 
that  a  husband,  indebted  at  the  time,  conveyed  the  major  portion 
of  his  property  to  his  wife,  by  a  deed  Which  falsely  recited  a 
valuable  consideration,  such  facts  are  sufficient,  in  the  absence 
of  satisfactory  explanation,  to  sustain  a  decree  that  the  convey- 
ance is  fraudulent  and  hence  void  as  to  such  subsequent  creditors. 

2.  Appeal  and  Error — Burden  of  Showing  Error. — The  decree  of  a 

trial  court  is  entitled  to  great  weight  and  will  not  be  reversed  by 
an  appellate  court  unless  satisfied  that  it  is  wrong.  The  burden 
is  upon  the  party  complaining  to  show  error  and  to  satisfy  the 
appellate  court  of  such  error. 

Appeal  from  Circuit  Court  of  city  of  Norfolk. 

Affirmed. 

N.  T.  Green  and  Thos.  H.  Wttlcoz,  Jr.,  for  the  appellant 
G.  M.  Dilkvrd  and  Alfred  Anderson,  for  the  appellees. 

PRENTlS,  J.: 

On  March  27,  1915,  T.  N.  Morrisette  conveyed  to  his 
wife,  Alvilla  Morrisette,  the  appellant,  all  of  his  real  es- 
tate in  the  city  of  Norfolk,  said  to  be  of  the  value  of  $2,280, 
reciting  the  consideration  to  be  "the  sum  of  five  dollars  in 
hand  paid,  the  receipt  of  which  is  hereby  acknowledged, 
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and  other  valuable  considerations."  The  property  was  con- 
veyed with  general  warranty,  and  the  deed  contained  the 
usual  covenants  of  title.  This  deed  was  attacked  by  the 
appellees,  creditors  of  Morrisette,  upon  the  ground  that  it 
was  made  upon  consideration  not  deemed  valuable  in  law, 
was  voluntary,  and  made  with  intent  to  hinder,  delay  and 
defraud  his  creditors.  The  bill  alleged  that  the  convey- 
ance deprived  Morrisette  of  the  means  of  paying  his  debts, 
prevented  his  creditors  from  resorting  thereto  for  the  pay- 
ment of  his  debts,  and  caused  him  to  become  and  remain  in- 
solvent. 

Morrisette  conducted  a  bar  room  in  Norfolk,  and  at  the 
time  of  the  conveyance  was  indebted  to  three  of  the  ap- 
pellees in  the  sum  of  $637.57.  At  the  time  of  his  death,  a 
little  over  ten  months  later,  his  indebtedness  to  these  credi- 
tors amounted  to  $1,084.96.  After  the  conveyance  and  un- 
til his  death,  Morrisette  continued  his  business,  purchasing 
more  goods  from  them  and  making  payments  on  their 
running  accounts,  and  this  suit  was  instituted  to  recover 
the  balance  due  thereon.  At  his  death,  as  appears  from  the 
inventory,  his  entire  estate  consisted  of  his  bar  fixtures 
and  stock,  appraised  at  $321;  one  horse  and  buggy,  at 
$150;  and  cash  in  bank  $6;  aggregating  $477. 

The  trial  court  decreed  the  conveyance  to  be  null  and 
void,  and  set  it  aside  upon  the  ground  that  it  was  not  made 
upon  consideration  deemed  valuable  in  law,  and  that  it 
was  made  with  intent  to  hinder,  delay  and  defraud  the 
creditors  of  Morrisette.  From  that  decree  this  appeal  was 
taken. 

The  contention  for  the  appellant  is  that  the  conveyance 
was  voluntary  and  not  based  upon  valuable  consideration, 
she  having  so  admitted  in  her  answer  to  the  bill,  that  the 
debts  were  contracted  at  a  date  subsequent  to  such  convey- 
ance, and  that  the  evidence  does  not  justify  the  decree  of 
the  court  that  the  conveyance  was  fraudulent;  and  there- 
fore, under  section  2459  of  the  Code,  the  bill  should  have 
been  dismissed. 
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Section  2459  thus  relied  upon  provides:  "Every  gift, 
conveyance,  assignment,  transfer,  or  charge,  which  is  not 
upon  consideration  deemed  valuable  in  law,  or  which  is 
upon  consideration  of  marriage,  shall  be  void  as  to  credi- 
tors, whose  debts  shall  have  been  contracted  at  the  time  it 
was  made,  but  shall  not,  on  that  account,  merely,  be  void 
as  to  creditors  whose  debts  shall  have  been  contracted  or 
as  to  purchasers  who  shall  have  purchased  after  it  was 
made;  and  though  it  be  decreed  to  be  void  as  to  a  prior 
creditor,  because  voluntary  or  upon  consideration  of  mar- 
riage it  shall  not  for  that  cause,  be  decreed  to  be  void  as 
to  subsequent  creditors  or  purchasers." 

The  claim  of  appellant  rests  then,  upon  the  proposition 
that  this  is  merely  a  voluntary  deed,  and  that  though  void 
as  to  creditors  whose  debts  were  contracted  before  it  was 
made,  in  the  absence  of  actual  proof  of  fraud,  it  is  valid 
as  to  creditors  whose  debts  were  contracted  after  the  con- 
veyance. 

I  On  the  other  hand,  the  claim  of  appellees  is,   that  the 

I  deed  is  not  merely  voluntary  but  actually  fraudulent,  and 

|  therefore  void  as  to  them  under  section  2458,  which  pro- 

vides that,  "Every  gift,  conveyance,  assignment,  or  trans- 
fer of,  or  charge  upon,  any  estate,  real  or  personal,  every 
suit  commenced,  or  decree,  judgment,  or  execution  suffered 
or  obtained,  and  every  bond  or  other  writing  given  with 
*  intent  to  delay,  hinder,  or  defraud  creditors,  purchasers, 
or  other  persons  of  or  from  what  they  are  or  may  be  law- 
fully entitled  to,  shall,  as  to  such  creditors,  purchasers,  or 
other  persons,  their  representatives,  or  assigns,  be  void." 
The  controlling  question  is,  whether  under  the  facts  re- 
cited the  decree  should  be  in  favor  of  the  creditors  alleg- 
ing the  fraud,  or  in  favor  of  the  wife  claiming  that  there 
was  no  fraud.  There  are  certain  well  established  doctrines 
affecting  the  question,  which  are  admitted  by  all :  Among 
them  are,  that  such  transactions  between  husband  and 
wife,  as  a  matter  of  public  policy,  are  presumed  to  be 
fraudulent,  because  of  the  temptation  to  commit  frauds 
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upon  creditors  and  the  case  with  which  they  may  be  per- 
petrated; and  that  this  presumption  must  be  overcome  by 
evidence;  that  where  a  husband  who  is  indebted  conveys 
his  property  to  his  wife,  the  wife  must  prove  the  good 
faith  of  the  transaction  by  clear  and  satisfactory  evidence ; 
that  if  the  deed  be  tainted  with  actual  fraud,  it  is  void  as 
to  all  creditors,  whether  existing  or  subsequent;  that  when 
post  nuptial  settlements  are  assailed  by  creditors,  they 
must  be  upheld  by  proof;  and  that  the  answer  of  the  wife 
is  not  evidence,  but  must  be  sustained  by  proper  proof. 
Darden  V.  Ferguson,  2  Va.  Dec.  496,  27  S.  E.  435 ;  Fink 
Bro.  &  Co.  V.  Denny,  75  Va.  668;  Johnson  V.  Wagner,  76 
Va.  590;  Witz  Biedler  &  Co.  V.  Osburn\,  83  Va.  230;  Rip- 
ley's Admr.  v.  Dietrich,  85  Va.  45 ;  Crowder  V.  Garber,  97 
Va.  567 ;  RunkJe  V.  Runkle,  98  Va.  664 ;  Robinson  V.  Bass, 

100  Va.  190;  Lee  V.  Willi*,  101  Va.  191;  Baker  V.  Watts, 

101  Va.  707;  Rankin  V.  Goodwin,  103  Va.  83;  Kline  V. 
Kline,  103  Va.  265;  Richardson  v.  Pierce,  105  Va.  630; 
Sledge  V.  Reed,  112  Va.  203;  Eason  v.  Lyons,  114  Va.  390; 
Johnson  V.  Abies,  119  Va.  596. 

In  this  case  the  deed  did  not  purport  to  be  a  voluntary 
conveyance,  but  recited  a  valuable  consideration,  and 
the  main  contention  of  the  appellant  is  based  upon  the 
fact,  shown  by  the  admission  in  the  answer,  that  the  deed 
affirmed  a  falsehood  and  concealed  the  truth,  and  that  not- 
withstanding its  recital  of  a  valuable  consideration  no  con- 
sideration passed. 

If  in  this  case,  when  the  deed  was  attacked,  instead  of 
admitting  that  the  recital  of  a  valuable  consideration  in 
the  deed  was  untrue,  the  grantee  had  by  her  answer  under- 
taken to  sustain  the  deed  by  alleging  that  she  had  paid  full 
value  for  the  property  conveyed,  then  by  an  unbroken  line 
of  decisions  it  is  clear  that  the  burden  would  have  been 
upon  her  to  establish  that  fact.  The  proposition  here  is, 
that  because  of  the  circumstance  which  the  law  infers  in 
the  absence  of  proof  to  the  contrary  and  which  fact  she 
admitted  in  her  answer,  namely,  that  the  recital  of  a  valu- 
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able  consideration  in  the  deed  the  amount  of  which  was 
undisclosed,  was  false  and  deceptive,  therefore  the  burden 
of  proof  changes  as  to  creditors  whose  debts  were  con- 
tracted after  the  conveyance.  It  is  doubtless  true  under 
section  2459,  that  if  there  is  nothing  before  the  court  ex- 
cept a  voluntary  conveyance,  then  that  such  a  conveyance 
cannot  be  successfully  attacked  by  subsequent  creditors. 

Counsel  for  the  appellant  argue  with  convincing  force 
that  by  virtue  of  section  2459  subsequent  creditors  cannot 
prevail  when  they  attack  a  conveyance  which  is  merely 
voluntary  and  not  fraudulent.  Dr.  Lile,  in  his  Notes  to 
Vol.  3,  Minor's  Institutes,  on  p.  26,  thus  construes  the  sec* 
tion :  "Hence,  at  present  with  us,  a  gift  of  a  chattel  being 
without  valuable  consideration  is  always  void  as  to  exist- 
ing creditors  of  the  donor;  but  as  to  subsequent  creditors 
actual  fraud  must  be  proved.  The  voluntary  character  of 
the  transaction  may  be  one  element  in  the  proof  of  fraud, 
but  not  sufficient  proof,  because  the  statute  says  it  shall 
not  be."  PichMl  v.  Reynolds,  (Chancery  Court,  City  of 
Richmond),  6  Va.  Law  Journal  (May,  1882),  308;  Lockhard 
V.  Beckley,  10  W.  Va.  88;  Greer  V.  O'Brien*,  36  W.  Va.  277; 
Peale  V.  Grossman,  (W.  Va.),  73  S.  E.  46,  also  sustain  this 
view. 

The  evidence  here,  however,  shows  much  more  than  a 
conveyance  which  is  merely  voluntary;  that  is,  we  have  a 
conveyance  to  his  wife  from  a  grantor  who  was  indebted 
at  the  time,  which  was  in  fact  voluntary  though  it  falsely 
purported  to  be  for  a  valuable  •consideration,  such  debtor 
being  engaged  in  a  business  which  was  to  be  prohibited  by 
law  within  about  eighteen  months  (because  it  had  then  been 
determined  that  the  sale  of  intoxicating  liquors  would  be 
prohibited  in  the  State  on  the  1st  of  November,  1916)  ;  his 
bar  fixtures  and  business  stand  were  therefore  depreciate 
ing  in  value,* while  his  debts,  instead  of  diminishing,  ma- 
terially increased  soon  after  the  conveyance,  and  as  the 
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trial  judge  determined  the  evidence  submitted  does  not 
clearly  and  satisfactorily  prove  that  the  grantor  had  re- 
served sufficient  property  to  pay  his  debts. 

In  Greer  v.  O'Brien,  supra,  which  is  among  the  cases 
relied  on  by  the  appellant,  this  is  said :  "This  proposition 
must  be  taken  in  connection  with  the  facts  of  the  case  it- 
self, (referring  to  Rogers  V.  VerUmder,  30  W.  Va.  651,  5 
S.  E.  847),  as  set  out  in  the  opinion,  which  disclose  that 
the  deed  assailed  purported  to  be  for  valuable  considera- 
tion, and  was  not  on  its  face  a  voluntary  conveyance;  thus 
obviously  indicating  on  the  part  of  the  grantor  an  intent 
to  withdraw  from  the  reach  of  existing  creditors  all  the 
property  so  conveyed.  As  applied  to  the  case  then  in  hand, 
therefore,  the  proposition  is  correct,  because  the  misrepre- 
sentation on  the  face  of  the  deed  supplied  that  'additional 
circumstance9  of  covin  which,  as  we  have  seen,  was  in- 
sisted upon  in  Lockhard  v.  BeeMey,  supra,  (10  W.  Va.  87), 
in  which  it  was  held  that  mere  indebtedness  at  the  time  of 
making  a  deed,  voluntary  on  its  face,  is  not  a  circumstance 
to  impeach  the  deed,  except  when  accompanied  by  other 
badges  of  fraud/9 

We  have,  then,  in  this  case,  this  particular  badge  of 
fraud,  this  additional  circumstance,  in  a  transaction  by 
which  a  husband,  indebted  at  the  time,  conveys  the  major 
portion  of  his  property  to  his  wife,  by  a  deed  which  falsely 
recites  a  valuable  consideration,  the  amount  of  which  was 
not  disclosed  by  the  deed,  and  which  was  in  fact  voluntary. 
Such  facts  appearing  in  a  suit  promptly  instituted  by  sub- 
sequent creditors,  in  the  absence  of  satisfactory  explana- 
tion, are  sufficient  to  sustain  a  decree  that  the  conveyance 
is  fraudulent  and  hence  void  as  to  such  subsequent  credi- 
tors. 

In  the  case  of  Eason  v.  Lyons,  114  Va.  390,  7  Va.  App. 
289,  there  was  a  deed  from  a  husband  to  a  wife  which  was 
voluntary  on  its  face,  and  the  wife  attempted  to  sustain  it 
by  showing  that  it  was  in  fact  a  conveyance  of  her  own, 
property  for  which  she  had  furnished  the  purchase  money, 


Digitized  by 


Google 


498  15  Virginia  Appeals. 

and  this  court  determined  that  the  burden  was  upon  the 
wife.  Here  we  have  a  deed  purporting  to  be  for  a  valu- 
able consideration,  which  the  wife  discredits  by  admitting 
that  it  was  voluntary.  If  such  an  admission  can  change 
the  burden  of  proof  in  such  cases,  then  an  easy  way  to  de- 
feat subsequent  creditors,  even  where  there  is  actual  fraud, 
has  been  discovered.  Under  the  circumstances  of  this  case, 
the  conveyance  to  Mrs.  Morrisette,  in  the  absence  of  satis- 
factory proof  to  the  contrary,  must  be  held  to  be  tainted 
with  fraud,  and  therefore  void  both  as  to  existing  and  sub- 
sequent creditors.  The  burden  was  upon  her  to  repel  the 
presumptions  arising  out  of  the  admitted  facts.  Even  if 
we  had  doubt  about  this,  however,  the  case  should  be  af- 
firmed, because  of  the  salutary  doctrine  that  an  appellate 
court  will  not  reverse  the  decree  of  a  trial  court,  which  is 
entitled  to  great  weight,  unless  satisfied  that  it  is  wrong. 
The  burden  is  upon  the  party  complaining  to  show  error 
and  to  satisfy  the  appellate  court  of  such  error.  Shipman 
V.  Fletcher,  91  Va.  487;  Smith  v.  Smith,  92  Va.  800. 
For  the  reasons  indicated,  the  decree  will  be  affirmed. 

Sims,  J.,  (dissenting) : 

I  regret  to  say  that  I  cannot  concur  in  the  majority 
opinion. 

On  the  facts  of  the  case,  the  opinion  leaves  out  of  view 
the  following  important  circumstances,  namely:  At  the 
time  the  deed  in  question  was  made  the  grantor  still  owned 
his  saloon  business,  stock  and  fixtures  therein  and  a  lease 
thereon  which  had  eighteen  months  to  run.  According  to 
the  uncontradicted  testimony  for  appellant,  on  April  1, 
1915,  after  the  deed  aforesaid  was  made,  the  lease  was 
worth  about  $2,000  over  and  above  the  rental  payable 
thereunder,  and  the  grantor  then  owned  also  his  fixtures, 
his  usual  stock  of  liquors  and  his  horse  and  buggy.  The 
grantor's  indebtedness  then  being  only  $637.57,  the  evi- 
dence in  the  case  clearly  shows  that  he  retained  in  his 
hands  at  the  time  he  made  said  deed  ample  property  to  pay 
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his  debts.  That  while  it  is  true  that  it  was  known  that  the 
saloon  business  could  not  be  continued  longer  than  No- 
vember 1,  1916,  still  there  was  every  prospect  of  a  thriv- 
ing business  in  that  line  being  done  up  to  such  date.  That, 
thence,  there  was  reasonable  prospect  that  the  grantor 
would  make  more  than  sufficient  to  pay  his  debts  between 
the  making  of  the  deed  and  November  1,  1916.  That  his 
credit  was  good  and  remained  so  after  the  making  and  re- 
cording .of  said  deed.  That  there  was  no  evidence  that 
either  he  or  any  of  his  creditors  contemplated  his  future  in- 
solvency at  the  time  the  deed  was  made  and  recorded.  In- 
deed the  evidence  all  points  to  the  contrary.  No  considera- 
tion is  given  in  the  majority  opinion  to  the  fact  that  the 
unanticipated  death  of  the  grantor  about  ten  months  after 
the  making  of  the  deed  cut  short  his  business  activities  and 
prevented  his  personal  attention  to  the  continuance  of  his 
business  to  November  1,  1916,  and  to  the  closing  out 
of  same  at  that  time  and  the  disposition  of  his  assets, 
which  may  have  brought  about  a  very  different  result  from 
that  shown  by  the  inventory  of  his  assets  after  his  death. 
However,  if  the  judge  of  the  court  below  had  rested  his 
decision  on  the  ground  that  he  was  of  opinion  from  the  evi- 
dence that  an  actual  intent  on  the  part  of  the  grantor  to 
defraud  existing  creditors  existed  at  the  time  the  deed  in 
question  was  made,  there  would  be  great  force  in  the  posi- 
tion taken  at  the  conclusion  of  the  majority  opinion,  since 
there  was  in  the  case  before  us  the  circumstance  of  covin 
that  the  deed  purported  on  its  face  to  have  been  made  for 
a  valuable  consideration,  which  might  be  said  to  be  a 
false  statement,  and  the  grantor  thereafter  increased  in- 
stead of  diminishing  his  indebtedness.  The  courts  have 
found  it  impossible  to  establish  any  standard  by  which 
fraud  is  to  be  measured.  Each  case  must  be  considered 
upon  its  own  facts,  and  the  judgment  of  a  chancellor  upon 
the  facts  of  a  case  is  entitled  to  great  weight;  the  appel- 
late court  will  not  reverse  the  decision  of  the  court  below 
unless  satisfied  that  it  is  wrong;  and  "the  burden  is  upon 
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the  party  complaining  to  show  error  and  to  satisfy  the  ap- 
pellate court  of  such  error," — as  stated  in  the  majority 
opinion. 

But  in  the  case  before  us,  we  cannot  rest  the  case  upon 
the  presumptions  in  favor  of  the  correctness  of  the  decision 
of  the  chancellor  in  the  court  below  upon  the  issue  as  to 
whether  an  actual  fraudulent  intent  as  against  existing 
creditors  existed  on  the  part  of  the  grantor  at  the  time  of 
the  making  of  the  deed  in  question,  since  it  affirmatively 
appears  from  the  opinion  of  the  court  below  in  the  record 
that  he  did  not  rest  his  decision  on  that' ground.  Such  opin- 
ion is  as  follows: 

"In  this  cause  I  am  of  opinion  that  the  grantor  in  the 
conveyance  did  not  retain  in  his  hands  ample  funds  or 
property  to  pay  his  obligations  (i.  e.,  it  did  not  clearly  so 
appear). 

"I  am  further  of  opinion  that  where  the  grantor  in  the 
conveyance  was  indebted  at  the  time  he  made  the  convey-: 
ance,  the  transaction  is  void  as  to  existing  creditors  and 
prima  facie  void  as  to  subsequent  creditors.  This  I  un- 
derstand to  be  the  Virginia  doctrine.  I  will  therefore  en- 
ter a  decree  for  the  complainants." 

Now,  as  we  have  seen  above,  the  facts  in  the  case  before 
us  do  not  sustain  the  first  position  taken  in  such  opinion; 
and,  as  correctly  pointed  out  in  the  majority  opinion,  the 
second  and  only  remaining  position  taken  in  such  opinion 
cannot  be  sustained.  On  neither  ground,  therefore,  upon 
which  the  judge  of  the  court  below  decided  the  cause  can 
the  decree  complained  of  be  upheld  by  us. 

Further:  While  courts  have  found  it  impossible  to  es- 
tablish any  standard  by  which  fraud  may  be  always  meas- 
ured, they  have  firmly  fixed  one  rule  on  the  subject  and 
that  is  the  fraud  must  not  only  be  distinctly  alleged  but  as 
distinctly  proved.  Now  if  fraud  in  the  making  of  a  con- 
veyance,  such  as  that  involved  in  the  cause  before  us,  can 
be  proved  bv  the  plaintiffs,  who  are  subsequent  creditors 
of  the  grantor,  by  merely  showing  the  existence  of  two  bare 
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facts,  namely,  (1)  that  the  deed  stated  a  valuable  consid- 
eration, instead  of  showing  on  its  face  that  it  was  volun- 
tary, and  (2)  that  the  grantor  after  the  making  of  the 
deed  got  in  debt,  then  fraud  may  be  established  upon  very 
scant  proof  indeed.  The  second  fact  mentioned  is  just  as 
consistent  with  good  faith  as  with  fraud.  This  leaves  only 
the  first  fact  alluded  to  as  the  sole  circumstance  upon 
which  the  inference  of  fraud  could  be  based.  The  statute, 
section  2459  of  the  Code,  negatives  such  inference  being 
drawn  from  that  single  circumstance. 

The  court  below,  therefore,  was  manifestly  right  in  not 
resting  its  decision  on  the  ground  that  the  evidence  in  the 
cause  proved  an  actual  fraudulent  intent  on  the  part  of 
the  donor.  For  the  same  reason  I  do  not  think  we  can 
properly  rest  the  case  on  that  ground  and  thus  sustain  the 
decision  of  the  court  below.  The  majority  opinion  rests 
an  affirmance  of  the  cause  upon  another  ground,  as  involv- 
ing the  controlling  question  in  the  case,  namely,  (in  sub- 
stance) that  the  burden  of  proof  is  upon  the  wife,  who  was 
gTantee  in  the  deed  in  question,  to  show  "that  there  was 
no  fraud ;"  and  a  number  of  Virginia  decisions  are  cited  in 
such  opinion  to  sustain  the  position  taken  that  such  burden 
rests  upon  the  wife  claiming  under  a  deed  from  her  hus- 
band, as  in  the  case  before  us.  But  with  the  utmost  de- 
ference, I  must  say  that  an  examination  of  those  cases,  as 
I  construe  them,  discloses  that  the  extent  of  their  holding 
is  that  the  presumption  against  the  wife  in  respect  to  such 
a  deed  goes  no  further  than  to  the  question  of  the  con- 
sideration for  it.  That  is  to  say,  a  conveyance  from  a  hus- 
band to  a  wife  is  presumed  to  be  voluntary  as  to  existing 
creditors.  Those  authorities  seem  to  go  no  further  than 
that  holding.  All  of  these  authorities  involve  only  the 
question  of  consideration.  It  appears  from  the  express 
statements  in  most  of  such  decisions  themselves  that  the 
presumption  against  the  wife  extends  only  to  the  question 
of  the  existence  of  a  valuable  consideration  for  the  convey- 
ance.   As  stated  in  Witz,  Beidler  &  Co.  v.  Osburn.  (one  of 
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the  cases  cited  in  the  majority  opinion),  85  Va.  227,  at  p. 
230:  "The  deed  *  *  *  is  therefore  a  post  nuptial  settle- 
ment on  the  wife,  voluntary,  and  therefore  fraudulent  and 
void  as  to  existing  debts,  but  not  as  to  subsequent  debts,  un- 
less actually  fraudulent.  If  tainted  with  actual  fraud,  it 
is  void  as  to  subsequent  debts."  (Citing  a  number  of  Vir- 
ginia cases — Italics  supplied) .  See,  also,  Irvine  v.  Greever, 
73  Va.  (32  Gratt.)  411,  418,  for  the  same  holding.  And, 
as  above  indicated,  in  all  of  the  Virginia  cases  cited  in  the 
majority  opinion  in  which  the  presumption  against  the 
wife  was  applied,  the  attack  upon  the  conveyance  in  ques- 
tion was  made  by  existing  creditors  of  the  grantor  and  the 
presumption  was  applied  only  to  the  extent  of  the  consid- 
eration. 

But,  if  it  were  conceded  that  when  a  case  may  be  pre- 
sented to  this  court  where  a  conveyance  from  a  husband 
to  wife  is  assailed  by  creditors  existing  at  the  time  of  the 
conveyance,  on  the  ground  that  an  actual  fraudulent  intent 
on  the  part  of  the  grantor  existed  at  the  time  the  convey- 
ance was  made,  this  court  may  hold  that  the  burden  of 
proof  would  be  on  the  wife,  not  only  to  show  a  valuable 
consideration  moving  from  her,  but  also  to  negative  the 
existence  of  such  fraudulent  intent  which  might  otherwise 
be  inferred  from  any  and  all  other  particulars  besides  that 
of  the  presence  or  absence  of  a  valuable  consideration  (and 
I  can  see  that  there  may  be  a  good  and  sufficient  reason  for 
so  holding) ;  still,  it  is  well  settled,  as  above  noted,  that 
as  to  subsequent  creditors  no  presumption  of  fraud  exists 
against  the  wife,  and  no  burden  to  negative  it  in  any  par- 
ticular rests  upon  her.  {Witz,  Beictter  &  Co.  v.  Osburn, 
supra).  As  said  in  the  opinion  of  this  court  delivered  by 
Judge  Whittle  in  Richardson  V.  Pierce,  105  Va.  628,  631. 
"On  the  other  hand,  where  the  husband  is  not  indebted  at 
the  time  of  the  transaction,  no  such  presumption  arises; 
and  the  burden  of  proof  is  upon  the  subsequent  creditor  to 
show  that  a  prospective  fraud  was  contemplated  and  di- 
rected against  him;  and  this  principle  applied  also  to  vol- 
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untary  settlements  by  the  husband  upon  the  wife.  Hutch- 
insom  v.  Kelly,  1  Rob.  131,  39  Am.  Dec.  2ZQ\Bank  v.  Pat- 
ton,  1  Rob.  528;  Johnston  V.  Gill,  27  Gratt.  587;  Witz,  Beid- 
ler  &  Co.  V.  Osburn,  supra;  DeForges  V.  Ryland  &  Brooks, 
87  Va.  404, 12  S.  E.  805,  24  Am.  St.  Rep.  659 ;  Building  As- 
satiation  v.  Reed,  96  Va.  345,  31  S.  E.  514." 

Therefore,  the  fact  that  the  deed  in  the  case  before  us 
was  made  to  a  married  woman  does  not  distinguish  the 
case  from  other  cases  governed  by  section  2459  of  the  Code 
of  Virginia.  And  the  rule  is,  as  admirably  stated  by  Prof. 
Lile  and  quoted  in  the  opinion  of  the  majority  of  the  court, 
"*  *  *  as  to  subsequent  creditors  actual  fraud  must  be 
proved.  The  voluntary  character  of  the  transaction  may 
be  one  element  in  the  proof,  but  not  sufficient  proof,  be- 
cause the  statute  says  it  shall  not  be."  That  is  to  say,  the 
burden  of  proof  is  on  subsequent  creditors  to  prove  the  ex- 
istence of  an  actual  fraudulent  intent  in  the  grantor  at  the 
time  he  made  the  deed  in  question. 

It  is  true,  as  appears  from  the  quotation  above  from  the 
case  of  Witz,  Biedler  &  Co.  v.  Osburn,  supra,  (and  from 
many  other  Virginia  cases)  if  there  were  existing  debts 
at  the  time  the  deed  in  question  was  made  (as  was  true  of 
the  case  before  us),  but  such  debts  are  not  asserted  in  the 
suit  seeking  to  set  aside  the  deed,  yet  if  an  actual  fraudu- 
lent intent  on  the  part  of  the  grantor  is  shown  to  have  ex- 
isted as  against  such  existing  debts  at  the  time  the  deed 
was  made,  the  deed  will  be  held  to  have  been  tainted  with 
actual  fraud  and  to  be  actually  fraudulent  as  to  subse- 
quent creditors  who  may  assail  it.  But  as  to  subsequent 
creditors,  the  burden  is  on  them  to  prove  the  existence  of 
actual  fraudulent  intent  as  to  debts  which  may  have  ex- 
isted at  the  time  the  deed  in  question  was  made. 

Now,  on  the  question  whether  the  appellees,  seeking  to 
set  aside  the  deed  to  appellant,  are  subsequent  or  existing 
creditors :  If  the  payments  made  on  those  debts  were  ap- 
plied by  such  creditors  to  the  oldest  debts  on  those  ac- 
counts, they  are  subsequent  creditors  and  not  creditors 
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whose  debts  existed  at  the  time  the  deed  was  made  which 
they  seek  to  have  set  aside  as  voluntary  and  fraudulent  as 
to  them. 

By  entering  such  payments  in  accounts  current,  ren- 
dered by  them,  with  items  of  debt  and  items  of  credit 
dated,  the  creditors  in  the  case  before  us  themselves  ap 
plied  the  payments  made  on  account  to  the  oldest  items  of 
debt  and  this  left  no  room  for  contention  that  as  matter  of 
fact  the  debts  they  asserted  by  the  bringing  of  the  suit 
before  us  were  debts  in  fact  existing  at  the  time  the  deed 
in  question  was  made.  Clayton's  Case,  1  Merrivale  609- 
611,  3  Eng.  Ruling  Cas.  329;  Deeley  v.  Lloyd's  Bank  Ltd., 
App.  Cas.  (1912),  p.  756;  Sherry's  Case,  25  Chy.  Div. 
(Eng.)  672,  692;  Peele  v.  Grossman,  (W.  Va.),  73  S.  E.  46. 

It  is  true  that  in  a  number  of  jurisdictions  where  it 
seems  there  is  no  such  statute  as  that  in  Virginia  above 
quoted,  it  is  held  that :  "In  case  of  running  accounts,  the 
earliest  indebtedness  being  paid  by  the  proceeds  of  the 
later,  the  continuing  indebtedness  stands  upon  the  same 
footing  as  an  indebtedness  existing  at  the  time  of  the  con- 
veyance *  *  *."  (20  Cyc.  422).  To  the  same  effect,  Spvck 
V.  Logan,  97  Md.  152,  54  Atl.  989.  Such  a  holding  in  Vir- 
ginia would  be  in  direct  conflict  with  said  statute,  (sec. 
2459  of  Code  of  Va.),  which,  as  said  in  Peale  V.  Grossman, 
supra,  with  respect  to  the  West  Virginia  statute,  the  same 
as  the  Virginia  statute,"*  *  *  The  statute  defines  who  is 
a  prior  creditor  and  who  is  not.  By  the  terms  of  the  stat- 
ute a  creditor's  relation  to  a  voluntary  conveyance  is  fixed 
only  by  the  time  of  the  contracting  of  the  debt.  It  does 
not  permit  making  a  creditor  what  he  has  not  made  him- 
self in  this  regard."  It  seems  clear,  therefore,  that  such 
authorities  relied  on  by  appellees  should  have  no  weight 
with  us  upon  the  question  under  consideration. 

I  am,  therefore,  constrained  to  the  opinion  that  the  de- 
cree complained  of  should  be  set  aside  and  annulled,  and  a 
decree  of  this  court  entered  sustaining  the  deed  in  ques- 
tion. Affirmed. 
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NORFOLK  SOUTHERN  RAILROAD   COMPANY  v.  THE 
GREENWICH  CORPORATION  ET  ALS. 

(Richmond,  March  21,  1918.) 

1.  Pleading   and    Practice — Amendment — New    Cases — Code,    sees. 

3259,  3260. — In  this  State,  where  the  common  law  applies,  the 
courts  have  no  power  to  allow  an  amendment  to  an  existing  plead- 
ing introductive  of  a  new  and  distinct  cause  of  action.  Sections 
3259  and  3260  of  the  Code  do  not  contemplate  the  substitution 
of  entirely  new  pleadings,  but  are  intended  to  apply  to  amend- 
ments involving  amplified  and  supplemental  statements  of  the 
original  action,  and  in  furtherance  of  its  object. 

2.  Idem — Amendment — Declaration. — It    was    error    to    permit    an 

amendment  of  a  declaration  in  an  action  of  assumpsit  so  as  to 
make  new  parties  plaintiff,  the  result  of  which  was  that  the 
jury  rendered  a  verdict  against  the  defendant  in  favor  of 
plaintiffs  between  whom  no  issue  had  been  joined  which  the 
jury  was  sworn  to  try. 


Error  to  Circuit  Court  of  city  of  Norfolk. 


Reversed. 


Jos.  G.  Martin,  for  the  plaintiff  in  error. 
W.  W.  Terry,  for  the  defendants  in  error. 

Whittle,  P.: 

We  shall  for  convenience  designate  the  original  parties 
as  they  were  in  the  circuit  court,  the  plaintiff  in  error  as 
defendant  and  the  Greenwich  Corporation  as  plaintiff. 

The  action  was  assumpsit,  brought  by  the  plaintiff 
against  defendant  to  recover  damages  alleged  to  have  been 
caused  by  delay  in  transit  by  defendant,  or  connecting  car- 
riers designated  and  selected  by  it,  of  a  carload  of  spinach 
shipped  from  Greenwich  station,  Princess  Anne  county, 
Virginia,  to  the  city  of  Boston,  Massachusetts.  The  con- 
trolling question  for  determination  is  raised  by  the  first 
assignment  of  error,  and  the  view  that  we  take  of  it  ren- 
ders it  unnecessary  to  notice  other  assignments. 

Some  of  the  principal  facts  bearing  upon  the  case  appear 
from  the  following  order  entered  by  the  circuit  court  dur- 
ing the  progress  of  the  trial :  "This  day  came  again  the 
parties  by  their  attorneys,  and  thereupon  came  a  jury,  to- 
wit  *  *  *  who  were  sworn  to  well  and  truly  try  the  issue 
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joined,  and  thereupon  the  evidence  being  partly  heard,  the 
plaintiff  asked  leave  of  the  court  to  amend  its  declaration 
by  making  J.  R.  Simpson  and  C.  C.  Hudgins,  individually 
and  as  partners  trading  as  Simpson  and  Hudgins,  parties 
pl^ntiff  *  *  * ;  and  leave  being  given,  the  plaintiffs  decla* 
ration  is  accordingly  amended  *  *  *;  and  thereupon  the 
jury  having  further  and  fully  heard  the  evidence  *  *  * 
found  a  verdict  in  these  words :  'We  the  jury  find  for  the 
plaintiffs,  Simpson  and  Hudgins  in  the  sum  of  $305.87  with 
interest  at  six  per  cent,  per  annum  from  March  28,  1913, 
due  to  negligence  on  the  part  of  the  New  York,  New  Haven 
and  Hartford  R.  R.' " 

Whereupon,  defendant  moved  the  court  to  set  aside  the 
verdict  as  contrary  to  the  law  and  the  evidence,  and  also 
to  enter  a  judgment  for  the  defendant  mm  obstante  vere- 
dicto; but  the  court  overruled  both  motions  and  rendered 
judgment  against  the  defendant  for  Simpson  &  Hudgins  in 
accordance  with  the  verdict.  It  further  appeared  from  the 
evidence  that  Simpson  &  Hudgins  owned  practically  all  the 
stock  of  the  Greenwich  Corporation;  and  that  the  bill  of 
lading  was  issued  to  them  as  consignors  of  the  carload  of 
spinach. 

The  action  was  brought  against  defendant  as  initial  car- 
rier under  the  Carmack  Amendment,  which  allows  such  ac- 
tion to  the  "lawful  holder"  of  the  bill  of  lading;  and  plain- 
tiff not  being  the  "lawful  holder"  of  the  bill  of  lading,  of 
course,  could  not  maintain  the  action.  In  these  circum- 
stances, the  correct  practice  would  have  been  for  plaintiff 
to  ask  to  be  allowed  to  suffer  a  non-suit  before  the  jury 
retired,  under  section  3387  of  the  Code;  and  to  have  re- 
newed the  suit  in  the  name  of  the  proper  plaintiff.  It  will 
be  observed  that  the  ruling  of  the  court,  which  is  the 
ground  of  exception,  did  not  involve  the  insertion  of  an 
omitted  party  or  the  dropping  of  a  supernumerary,  but  the 
svbstitution  of  an  entirely  new  plaintiff,  after  it  had  be- 
come manifest  that  the  original  plaintiff  could  not  main- 
tain the  action.    When  the  amendment  was  allowed  there 
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was  a  clear  misjoinder;  and  this  was  shown  by  the  ver- 
dict of  the  jury  which  the  court  approved.  If  the  original 
plaintiff  had  been  dropped  by  direct  order  of  the  court 
when  the  new  plaintiff  was  admitted,  then  unquestionably 
an  entirely  new  case  would  have  been  made  by  the  amend- 
ment. Yet  precisely  the  same  result  was  attained  by  in- 
direction through  the  medium  of  the  verdict  and  judgment 
which  ignored  the  original  plaintiff.  This  departure  from 
correct  practice  involves  this  obvious  incongruity;  the  jury 
which  was  sworn  to  try  the  issue  joined  between  the  Green- 
wich Corporation  and  the  Norfolk  Southern  Railroad  Com- 
pany, rendered  their  verdict  in  favor  of  Simpson  &  Hudg- 
ins  against  defendant,  between  whom  no  issue  had  been 
joined  which  the  jury  was  sworn  to  try.  In  the  nature  of 
things,  a  rule  productive  of  such  a  result  cannot  be  sound ; 
if  so,  pleading  would  be  a  "delusion  and  a  snare" — the 
means  of  perverting  justice  rather  than  promoting  it. 

Code  procedure  has  not  been  adopted  in  this  State;  and 
"At  common  law  the  courts  had  no  power  to  allow  an 
amendment  to  an  existing  pleading,  introductive  of  a  new 
and  distinct  cause  of  action."  31  Cyc.  409.  The  same 
principle  is  thus  stated  by  Burks  in  his  work  on  Pleading 
and  Practice:  "Of  course,  a  party  is  never  permitted  to 
make  an  entirely  new  case  by  his  amendments."  Burks' 
PL  &  Pr.,  586.  See,  also,  for  a  discussion  of  the  subject  of 
misjoinder  and  non-joinder  of  parties,  Burks'  PL  &  Pi\, 
pp.  74,  75,  76,  and  sec.  312.  It  is  also  stated  in  the  volume 
of  Cyc.  above  cited,  that  even  under  the  Codes  and  Prac- 
tice Acts,  that  "In  a  majority  of  the  States  the  courts  have 
established  the  doctrine  that  the  powers  conferred  upon 
them,  under  their  Codes  and  practice  acts,  in  respect  to 
amendments  which  set  up  a  new  and  distinct  cause  of  ac- 
tion, are  no  greater  than  that  existing  at  common  law,  and 
that  they  are  not  authorized  to  grant  such  amendments  at 
any  stage  of  the  proceedings."  31  Cyc.  409,  410.  See, 
also,  p.  470,  where  it  is  said:  "In  some  jurisdictions  the 
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only  limitations  upon  the  right  to  amend  in  an  action  at 
law  is  that  there  cannot  be  an  entire   change  of  parties 
.  plaintiff  or  defendant." 

Our  statutes,  sections  3259,  3260,  of  the  Code,  and  Acts 
1914,  p.  641,  invoked  to  affirm  the  judgment,  plainly  do 
not  contemplate  the  substitution  of  entirely  new  plaintiffs, 
but  are  rather  intended  to  apply  to  amendments  involving 
amplified  and  supplemental  statements  of  the  original  ac- 
tion, and  in  furtherance  of  its  object.    They  were  never 
intended  to  permit  the  substitution  of  a  new  cause  of  ac- 
tion.    The  circumstance  that  in  this  instance  the  substi- 
tuted plaintiffs  owned  the  stock  of  the  Greenwich  Corpo- 
ration does  not  affect  the  question.    The  corporation  was 
a  separate  entity  from  its  stockholders,  with  power  to  sue 
and  be  sued ;  and,  certainly  in  a  legal  forum,  they  stood  in 
the  same  relation  to  each  other  as  any  other  litigants. 

For  these  reasons,  the  judgment  must  be  reversed  and 
the  case  remanded  for  further  proceedings. 


SAMUEL   ET  AL  v.  HUNTER'S   EXECUTRIX,  &c. 

(Richmond,  March  21,  1918.) 

Wills — Genuineness — Evidence — Declarations  of  Testator.— The 
declarations  of  an  alleged  testatrix  showing  knowledge,  or  lack 
of  knowledge,  of  the  existence  of  a  will  made  by  her,  standing 
alone,  are  not  admissible  as  direct  evidence  to  prove  or  disprove 
the  genuineness  of  the  will ;  but  where  the  genuineness  of  the 
will  has  been  assailed  by  other  proper  evidence,  the  declarations 
are  admissible  as  circumstances,  either  to  strengthen  or  to 
weaken  the  assault,  according  to  their  inconsistency  or  their 
harmony  with  the  existence  or  terms  of  the  will. 

Error  to  Circuit  Court  of  city  of  Norfolk. 


R.  R.  Hicks,  for  the  plaintiffs  in  error. 
N.  T.  Green,  for  the  defendant  in  error. 
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Kelly,  J. : 

A  writing  purporting  to  be  the  will  of  Newtie  E.  Hun- 
ter, an  elderly  maiden  lady,  who  resided  in  Norfolk  and 
died  there  in  1914,  was  admitted  to  probate  by  the  clerk 
of  the  circuit  court  of  that  city.  Rosa  S.  Samuel  and  others, 
claiming  to  be  the  heirs  at  law  of  the  alleged  testatrix, 
appealed  to  the  circuit  court  from  the  clerk's  order  of  pro- 
bate. Upon  an  issue  devisavit  vel  non  made  up  and  tried 
in  that  court,  there  was  a  verdict  and  judgment  in  favor 
of  thfe  proponent,  Mrs.  Lydia  A.  Howe,  the  executrix  and 
chief  beneficiary  under  the  will.  Thereupon  the  contes- 
tants brought  the  case  here  for  review. 

The  will  was  attacked  upon  the  sole  ground  that  it  was 
not  genuine,  but  had  been  forged  through  the  procurement 
of  Mrs.  Howe.  Miss  Hunter's  testamentary  capacity  was 
unquestioned  and  it  was  not  claimed  that  any  undue  influ- 
ence had  been  exercised  over  her.  At  the  trial  the  contestants 
offered  a  witness  to  prove  certain  statements  of  the  testa- 
trix made  subsequent  to  the  date  of  the  alleged  will,  ac- 
companying the  offer  with  the  following  avowal  by  coun- 
sel: 

"I  expect  to  show  by  this  witness,  she,  two  weeks  prior 
to  her  death,  stated  that  she  was  going  to  leave  her  prop- 
erty to  her  heirs,  or  those  who  were  near  to  her,  and  that 
she  at  that  time,  from  the  character  of  the  language  she 
used,  could  not  have  known  of  this  will.  Everything  she 
said  was  contrary  to  the  terms  of  the  will  at  that  time." 

The  only  specific  objection  made  to  the  testimony  thus 
proffered  was  that  it  did  "not  show  undue  influence."  That 
question  was  not  involved.  The  record  in  the  case  and  the 
oral  and  printed  arguments  of  counsel  in  this  court  clearly 
indicate  that  the  trial  court  rejected  this  evidence  on  the 
ground  that  it  could  not  be  received  for  any  purpose  in  a 
case  involving  merely  the  genuineness  of  the  will.  This 
ruling  is  assigned  as  error. 

The  record  does  not  show  what  the  alleged  declarations 
of  the  testatrix  were,  and  we  must  assume  from  the  avowal 
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that  they  were  such  as  would  have  tended  to  show  that  she 
"could  not  have  known  of  this  will."  The  contention  of 
counsel  for  plaintiffs  in  error  is  that,  in  a  contest  over  the 
genuineness  of  a  will,  where  there  is  independent  evidence 
(as  there  is  in  this  case)  tending  to  show  that  the  writing 
is  a  forgery,  the  declarations  of  the  alleged  testatrix,  show- 
ing knowledge  or  lack  of  knowledge  of  the  existence  of 
such  a  will,  are  material  as  circumstances  for  the  consid- 
eration of  the  jury. 

The  question  thus  presented  does  not  seem  to  have  been 
judicially  determined  in  this  State,  but  has  been  frequent- 
ly passed  upon  in  other  jurisdictions.  The  authorities  are 
not  in  accord  upon  the  subject,  but  we  are  of  opinion  that 
the  rule  supported  by  the  better  reason  and  authority  is 
that  such  declarations,  standing  alone,  are  not  admissible 
as  direct  evidence  to  prove  or  disprove  the  genuineness  of 
the  will;  but  that  in  all  cases  where  its  genuineness  has 
been  assailed  by  other  proper  evidence,  the  declarations 
are  admissible  as  circumstances,  either  to  strengthen  or  to 
weaken  the  assault,  according  to  their  inconsistency  or 
their  harmony  with  the  existence  or  terms  of  the  will.  This 
is  the  settled  rule  in  England,  and  it  is  well  supported  by 
authority  in  this  country.  Doe  v.  Palmer,  16  Q.  B.  747, 15 
Jur.  836;  1  Wigmore  on  Ev.,  sec.  112;  3  Wigmore  on  Ev., 
sec.  1735;  State  V.  Ready,  78  N.  J.  L.  599,  28  L.  R.  A.  (N. 
S.)  240;  Hoppe  V.  Byers,  60  Md.  381;  Johnson  v.  Broivn, 
51  Tex.  65;  Swope  v.  DoneUy,  90  Pa.  St.  417,  70  Am.  St 
Rep.  637;  Freeman's  note,  107  Am.  St.  Rep.  460,  461-2. 

We  shall  not  review  at  length  the  authorities  which  we 
have  cited.  A  satisfactory  summary  of  the  result  of  our 
investigation  of  this  question  is  well  expressed  in  the  fol- 
lowing quotation  from  Swope  v.  Donnelly,  supra:  "In  all 
of  these  cases  it  was  said,  in  effect,  that  the  proof  of  dec- 
larations was  not  in  itself  sufficient  either  to  establish  the 
execution  of  the  will  or  to  overcome  the  testimony  of  the 
subscribing  witnesses,  and  that  it  was  admissible  only  for 
the  purpose  of  corroboration.    In  the  opinion  in  Hoppe  v. 
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Byers,  60  Md.  381,  it  was  said :  'But  in  thus  sustaining  the 
ruling  excepted  to,  it  must  be  distinctly  understood  that 
we  hold  that  such  declarations  would  not  be  admissible  if 
they  stood  alone,  and  had  not  been  preceded  by  direct  proof 
of  witnesses  to  the  genuineness  of  the  handwriting.  They 
are  not  to  be  taken  as  direct  proof  to  establish  the  paper, 
but  merely  as  corroborative  of  such  direct  proof,  or  as  a 
circumstance  in  a  case  of  this  character,  where  such  direct 
evidence  has  been  first  given,  proper  for  the  consideration 
of  the  jury/  At  the  best,  this  is  a  dangerous  class  of  tes- 
timony, and  its  admission  should  be  carefully  guarded, 
and  its  effect  as  corroborative  only  should  be  clearly  de- 
fined." 

In  the  instant  case,  it  is  true,  the  alleged  declarations 
were  offered  in  evidence  in  advance  of  the  other  proof 
tending  to  show  forgery,  but  counsel  for  the  proponent 
made  no  point  of  this,  either  in  the  court  below  or  in  this 
court.  The  mere  order  of  proof  is  not  usually  material, 
and  was  not  so  in  this  case. 

The  leading  case  against  the  admissibility  of  evidence 
of  the  kind  here  in  question,  and  the  case  chiefly  relied 
upon  by  defendant  in  error,  is  Throckmorton  v.  Holt,  180 
U.  S.  552.  The  majority  opinion  in  that  case  was  prepared 
by  Mr.  Justice  Peckham,  and  evinces  much  consideration 
and  research.  The  value  of  the  opinion,  however,  as  a 
precedent  is  impaired,  not  only  by  what  we  think  the  un- 
satisfactory reasoning  upon  which  it  is  based,  but  by  the 
fact  that  Mr.  Justice  (now  Chief  Justice)  White,  Mr.  Jus- 
tice Harlan  and  Mr.  Justice  McKenna  dissented  upon  the 
point  now  before  us,  and  Mr.  Justice  Brown  concurred 
only  in  the  result.  Furthermore,  the  decision  has  been 
seriously  criticised  and  questioned  by  very  high  authority. 
In  State  V.  Ready,  supra,  Gummere,  Chief  Justice  of  the 
Court  of  Error  and  Appeals  of  New  Jersey,  delivering  the 
opinion,  reviewed  the  cases  cited  by  Mr.  Justice  Peckham 
and  reached  the  conclusion  that  they  do  not  support  the 
principal  case. 
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A  note  to  section  1735  of  Vol.  3,  Wigmore  on  Evidence, 
refers  to  the  opinion  in  ThrocKmorton  V.  Holt  as  "making 
the  surprising  statement  that  the  'weight  of  authority'  is 
against  the  admissibility  of  the  evidence  in  question ;"  and 
again,  in  the  same  work,  Vol.  5,  in  a  note  to  section  112  the 
following  comment  appears :  "The  only  case  ever  intimat- 
ing the  contrary  seems  to  be  Throckmorton  v.  Holt,  U.  S., 
cited  post,  sec.  1734,  N.  2.  In  State  v.  Ready,  supra,  the 
learned  chief  justice's  statement  that  on  this  rule  'judicial 
sentiment  is  altogether  out  of  harmony'  and  'courts  are  di- 
vided,' is  comprehensible  only  as  an  expression  of  delicate 
consideration  for  the  Federal  Supreme  Court's  lonesome 
decision  of  Throckmorton  v.  Holt;  for  the  fact  seems  to 
be  that  Throckmorton  v.  Holt  is  the  only  case  ever  decided 
to  the  contrary ;  and  the  present  opinion  itself  points  out 
the  inadequacy  of  the  citations  in  Throckmorton  v.  Holt, 
to  sustain  its  decision." 

Counsel  for  the  proponent  cite  the  case  of  Wallen  V.  WcJr 
len,  107  Va.  131,  to  show  that  this  court  has  approved  the 
rule  as  announced  in  Throckmorton  v.  Holt;  but  no  such 
effect  can  be  ascribed  to  the  former  case.  In  WaUen  v. 
W f alien,  Judge  Keith  said:  "The  principle  established 
seems  to  be  that  the  declarations  of  the  testator  are  admis- 
sible to  show  his  mental  condition  "or  capacity,  as  well  as 
his  feelings  and  affection,  but  are  inadmissible  as  proof  of 
the  substantive  fact  of  undue  influence ;"  and  cities  Throck- 
morton v.  Holt  to  sustain  his  statement  of  the  law.  There 
is  no  conflict  between  the  conclusion  reached  by  Judge 
Keith  in  WaJlen  v.  Wallen,  and  that  which  we  have  ar- 
rived at  in  the  present  case ;  indeed,  the  rule  that  declara- 
tions of  a  testator  are  not  admissible  to  prove  the  substan- 
tive fact  of  undue  influence,  but  are  admissible  to  show  the 
testator's  mental  condition,  is  entirely  in  harmony  with 
the  rule  herein  approved,  that  such  declarations  are  not 
admissible  to  prove  the  substantive  fact  of  forgery,  but 
are  admissible  as  showing  the  state  of  mind  of  the  testa- 
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tor  and  his  plan  and  intent  as  being  consistent  or  inconsis- 
tent with  a  will,  the  genuineness  of  which  is  called  in  ques- 
tion by  other  proper  evidence. 

In  our  opinion  it  was  error  to  exclude  the  testimony  of- 
fered on  behalf  of  the  contestants. 

We  have  carefully  considered  all  the  other  assignments 
of  error  in  the  case,  and  are  of  opinion  that  they  afforded  no 
ground  for  reversal,  and  require  no  further  discussion. 

For  the  error  in  excluding  evidence,  as  pointed  out  above, 
the  judgment  must  be  reversed  and  the  cause  remanded 
for  a  new  trial. 

Reversed. 


STEWART  v.  STEWART. 
(Richmond,  March  21,  1918.) 

1.  Equity  —  Jurisdiction  —  Partition — Equitable    Estate — Code,    sec. 

2565. — A  court  of  equity  has  jurisdiction,  under  section  2565  of 
the  Code,  to  partition  a  lot  of  land  of  which  a  decedent  was  the 
complete  equitable  owner  at  the  time  of  his  death. 

2.  Pleading   and    Practice — Amendment. — Where   a   case   was,   in 

point  of  fact,  disposed  of  on  issues  raised  by  the  original  bill 
and  answer,  no  prejudice  resulted  to  the  defendants  from  per- 
mitting an  amended  bill  to  be  filed,  and  refusing  to  dismiss  it 
on  demurrer  and  answer. 

Appeal  from  Circuit  Court  of  Madison  county. 

'Affirmed. 
Will  A.  Cook,  for  the  appellants. 
N.  G.  Payne,  for  the  appellees. 

Whittle,  P.: 

Plaintiffs  below  (grandchildren  and  heirs  at  law  of 
Washington  Stewart,  deceased)  filed  their  bill  against  the 
remaining  heirs  for  partition  of  a  lot  containing  two  acres 
of  land,  whereof  decedent  was  alleged  to  have  died  seized 
and  possessed. 

Appellant,  D.  Y.  Stewart,  answered,  denying  that  his 
grandfather,  Washington  Stewart,  owned  the  lot;  and  as- 
serting title  thereto  in  respondent's  father,  Clark  Stew- 
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art,  upon  whose  death  he  averred  the  ownership  devolved 
upon  his  widow  and  heirs.  Respondent  further  alleged 
that  for  many  year's  the  possession  of  the  lot  had  been  held 
by  Clark  Stewart's  family,  who  paid  the  taxes  thereon. 

The  circuit  court  referred  the  cause  to  a  special  commis- 
sioner in  chancery,  with  directions  that  he  report,  among 
other  matters,  who  were  the  owners  of  the  lot  in  contro- 
versy, and  whether  or  not  it  was  susceptible  of  partition 
in  kind.  The  commissioner  reported  that  Washington 
Stewart  became  the  purchaser  of  the  lot  in  the  chanceiy 
cause,  heard  together,  of  Hvichinson  v.  Sibert  and  Way- 
land  V.  Scott,  that  Washington  Stewart  died  in  the  year 
1880 ;  and  that  eleven  years  after  his  death  a  commission- 
er acting  under  a  decree  in  the  above  named  causes  ex- 
ecuted and  acknowledged  a  deed  to  the  two  acre  lot,  in 
which  deed  Washington  Stewart  was  named  as  grantee.  In 
these  circumstances,  the  commissioner  reported  that 
though  the  deed  was  ineffectual  to  convey  title  to  the  lot 
to  the  grantee  and  was  void,  nevertheless,  that  at  the  time 
of  his  death  Washington  Stewart  was  the  equitable  owner 
of  the  lot;  and  that  the  same  was  not  susceptible  of  par- 
tition in  kind  among  his  heirs.  The  commissioner,  upon 
conflicting  evidence,  rejected  the  claim  of  appellant,  D.  Y. 
Stewart,  that  his  father  owned  the  lot  at  the  time  of  his 
death. 

The  defendants  excepted  to  the  findings  of  the  commis- 
sioner, but  the  court  overruled  the  exceptions  and  confirm- 
ed the  report,  and  decreed  that  the  lot  be  sold  for  partition 
among  the  heirs  at  law  of  Washington  Stewart.  From 
that  decree  this  appeal  was  allowed. 

Of  the  correctness  of  the  commissioner's  finding  and  the 
court's  decree  sustaining  it,  we  have  no  doubt  The  rec- 
ords in  the  two  chancery  causes  referred  to  show  that 
Washington  Stewart  purchased  the  lot  under  a  decree 
therein;  and  the  contention  that  it  was  bought  for  his  son, 
Clark  Stewart,  and  with  his  means,  thereby  creating  a  re- 
sulting trust  in  the  lot  in  his  favor,  was  not  established  by 
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the  evidence.  It  is  true,  as  the  commissioner  held,  that 
the  deed  made  to  Washington  Stewart  after  his  death  was 
ineffectual  to  pass  title  and  void.  2  Minor  on  Real  Prop- 
erty, section  1088.  Still  he  was  the  complete  equitable 
owner  of  the  lot  at  the  time  of  his  death;  and  under  the 
liberal  provisions  of  section  2565  of  the  Code,  a  court  of 
equity  has  jurisdiction  to  partition  equitable  estates  in 
land.    Hagcm  v.  Taylor,  110  Va.  9. 

Complaint  is  made  of  the  action  of  the  circuit  court  in 
permitting  an  amended  bill  to  be  filed ;  and  also  in  not  dis- 
missing it  on  demurrer  and  answer.  In  point  of  fact,  the 
case  was  disposed  of  on  issues  raised  on  the  original  bill 
and  answer.  No  notice  seems  to  have  been  taken  of  the 
amended  bill  and  pleadings  in  any  of  the  decrees,  and  it 
is  not  perceived  that  appellants  were  prejudiced  by  its 
physical  presence  in  the  record. 

Upon  the  whole  case,  we  find  no  error  in  the  decree  ap- 
pealed from,  and  it  must  be  affirmed. 

Affirmed. 


TURNBULL  ET  AL  v.  COUNTY  OF  BRUNSWICK. 

(Richmond,  March  21,  1918.) 

1.  Taxes — Valid  Levy — Excessive  Rate— Remedy — Code,  sec.  571. — 
According  to  the  general  plan  and  policy  of  the  statutes  of  this 
State  germane  to  the  subject,  if  a  local  tax,  legal  and  regular  in 
other  respects  and  designated  for  a  single  purpose,  is  levied  in 
excess  of  the  authorized  rate,  the  tax  is  not  thereby  rendered  in- 
valid as  to  the  whole  amount,  but  only  as  to  the  excess.  In  all 
such  cases  a  satisfactory  and  adequate  remedy  for  the  indi- 
vidual taxpayer  is  provided  by  section  571  of  the  Code. 

Error  to  Circuit  Court  of  Brunswick  county. 

B.  A.  Lewis,  N.  Turnbvtt  and  E.  R.  Turnbidl,  Jr.,  for  the 
plaintiffs  in  error. 

Marvin  Smithey,  for  the  defendrnt  in  error. 
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Kelly,  J.: 

Sub-section  11  of  section  944-a  of  the  Code  directs  that 
the  Board  of  Supervisors  of  each  county  shall  annually 
levy  a  county  road  tax  on  all  real  and  personal  property 
subject  to  local  taxation  at  a  rate  not  to  exceed  forty  cents 
on  the  one  hundred  dollars  in  value  of  such  property,  and 
sub-section  12  directs  a  district  road  tax  at  a  like  maxi- 
mum rate,  but  adds  in  the  latter  sub-section  the  limitation, 
"that  when  the  board  of  supervisors  decide  to  levy  a  tax 
under  this  and  the  preceding  section  exceeding  a  total  of 
fifty  cents  on  the  one  hundred  dollars  worth  of  property, 
then  before  such  tax  shall  be  levied  the  question  of  such 
tax  shall  be  submitted  to  the  people  of  the  county  or  dis- 
trict affected  as  to  whether  said  tax  shall  be  levied." 

The  following  agreement  of  facts  is  made  a  part  of  the 
record  in  the  instant  case:  "It  is  agreed  that  the  Board 
of  Supervisors  of  Brunswick  county,  for  the  year  1916, 
did  levy  a  district  road  tax  of  forty  cents  on  the  one  hun- 
dred dollars  and  a  county  road  tax  of  fifteen  cents  on  the 
one  hundred  dollars  value  of  real  and  personal  property 
situate  in  Red  Oak  Magisterial  District,  Brunswick  coun- 
ty, Virginia,  and  the  same  was  not  submitted  to  the  vote 
of  the  people.  It  is  further  agreed  that  Edw.  R.  Turnbull, 
Jr.,  and  J.  W.  Upchurch  are  the  fee  simple  owners  of  a 
tract  of  land  situate  in  said  district,  containing  fourteen 
hundred  and  eighty  (1480)  acres  and  assessed  at  the  sum 
of  eight  thousand  one  hundred  dollars  ($8,100.00).  It  is 
further  agreed  that  the  said  tract  of  land  is  assessed  with 
a  district  road  tax  amounting  to  the  sum  of  thirty-two  dol- 
lars ($32.40)  and  forty  cents,  and  with  a  county  road  tax 
.for  the  sum  of  twelve  dollars  ($12.15)  and  fifteen  cents 
for  the  year  1916." 

Turnbull  and  Upchurch  applied  to  the  circuit  court  of 
the  county  for  an  order  exonerating  them  from  the  pay- 
ment of  the  whole  amount  of  the  county  and  district  road 
tax,  but  that  court  was  of  opinion  that  the  applicants 
could  only  be  relieved  as  to  the  excess  over  the  fifty  cent 
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rate  authorized  by  the  statute  without  a  popular  vote,  and 
accordingly  ordered  "that  they  be  exonerated  from  the 
payment  of  $4.05,  the  excess  five  cents  on  the  said  $100.00 
value  of  said  property,  the  said  sum  of  $4.05  to  be  deducted 
proportionately  from  the  $32.40  county  road  tax  and  the 
$12.15  district  road  tax." 

This  action  of  the  circuit  court  is  assigned  as  error,  and 
the  assignment  rests  upon  the  contention  "that  the  board 
having  exceeded  the  authority  of  the  law,  the  act  which 
governed  the  right  to  levy  the  tax,  without  submitting  the 
same  to  the  vote  of  the  people  as  provided  by  the  said  act, 
the  whole  levy  is  null  and  void  and  there  was  nothing  left 
for  the  court  to  do  but  to  declare  the  levies  illegal." 

There  is  some  conflict  of  authority  upon  the  question 
thus  presented,  but  we  think  the  sounder  view,  and  the  one 
more  in  harmony  with  the  general  plan  and  policy  of  the 
Virginia  statutes  germane  to  the  subject,  is  that  if  a  local 
tax,  legal  and  regular  in  other  respects  and  designated  for 
a  single  purpose,  is  levied  in  excess  of  the  authorized  rate, 
the  tax  is  not  thereby  rendered  invalid  as  to  the  whole 
amount,  but  only  as  to  the  excess. 

The  rule  is  stated  in  27  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.),  at  page  612,  as  follows:  "A  tax  in  excess  of  the  pre- 
scribed limit  is  void  only  as  to  the  excess,  provided  such 
excess  can  be  legally  separated  from  the  valid  portion  of 
the  tax;  but  when  the  illegality  permeates  the  whole  tax, 
so  that  such  separation  cannot  be  made,  the  entire  tax 
must  fail."  See,  also,  cases  cited  in  Note  5  to  above,  and 
Note  5  to  Supplement  4  A.  &  E.  Ency.  1036. 

To  the  same  effect  is  the  text  in  37  Cyc.  969,  where  it  is 
said  that  "where  taxes  are  levied  to  the  prescribed  limit, 
the  power  is  exhausted,  and  any  tax  levied  in  excess  there- 
of is  illegal  and  void."  See,  also,  cases  cited  in  Note  38  to 
above  text. 

In  the  instant  case,  the  entire  tax  was  to  be  applied  to 
county  and  district  road  purposes,  and  there  is  no  diffi- 
culty in  separating  the  illegal  excess  from  the  authorized 
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tax.  The  decision  of  the  court  seems  to  us  to  have  been  a 
just,  equitable  and  practical  solution  of  the  controversy. 
Section  571  of  the  Code,  under  which  the  application  in 
the  present  case  was  made,  provides  a  satisfactory  and 
adequate  remedy  for  the  individual  taxpayer  in  all  such 
cases;  and  section  841  of  the  Code  authorizes  an  appeal 
from  any  levy  made  by  the  board  of  supervisors,  which, 
in  the  opinion  of  the  attorney  for  the  Commonwealth  is 
illegal,  or  from  which  he  shall  be  required  to  appeal  by 
any  six  freeholders  of  the  county,  thus  providing  an  ample 
remedy  in  all  cases  in  which  the  citizens  of  the  entire  coun- 
ty or  of  any  district  should  feel  themselves  aggrieved  by  an 
alleged  illegal  tax. 

The  judgment  complained  of  is  affirmed. 

Affirmed. 


VIRGINIA  RAILWAY  &  POWER  COMPANY  v.  BOLTZ. 
(Richmond,  March  21,  1918.) 

1.  Street  Railways — Person  Crossing  Track — Negligence — Contrib- 

utory Negligence. — Where  a  woman  of  intelligence  and  activity, 
aware  of  the  danger  of  the  situation,  and  with  nothing  to  dis- 
tract her  attention  or  hinder  her  prevision,  walked  upon  a  street 
railway  track,  not  at  a  regular  crossing,  but  at  a  point  twenty- 
seven  feet  beyond  the  crossing,  without  taking  adequate  pre- 
cautions for  her  safety,  and  was  struck  by  a  car  and  injured, 
there  can  be  no  recover v  as  a  matter  of  law. 

2.  Idem — Person  Crossing  Track — Duty  to  Look  and  Listen. — While, 

with  respect  to  travelers  crossine  street  railways,  the  general 
rule  is  that  failure  to  look  and  listen  is  not  negligence  per  sey 
this  general  rule  is  not  inflexible,  and  the  final  test  In  every  case 
is  whether  tiie  court  can  say  that  the  evidence  furnishes  no  rea- 
sonable basis  upon  which  to  find  that  an  ordinarily  prudent 
person  would  have  attempted  to  cross  the  track  under  the  cir- 
cumstances of  the  particular  case. 

3.  Idem — Riahts  of  Public  Between  Crossings- — The  Dublic  has  an 

eaual  right  with  the  street  railway  companv  to  ride,  drive  and 
walk  upon  the  street  between  crossings,  subiect,  however,  to  the 
superior  ritrht  of  way  of  the  street  cars,  due  to  the  fact  that 
such  cars  must  run  on  the  tracks  and  cannot  observe  the  law  of 
the  road. 

Error  to  Hustin.es  Court,  Part  II.  of  city  of  Richmond. 

Reversed. 
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H.  W.  Anderson,  Thos.  P.  Bryan  and  A.  B.  Guigon,  for 
the  plaintiff  in  error. 

O'Flaherty,  Fulton  &  Byrd,  for  the  defendant  in  error. 

Kelly,  J.: 

Mrs.  Anna  Boltz  was  struck  and  injured  by  a  street  car 
owned  and  operated  by  the  Virginia  Railway  &  Power 
Company.  In  an  action  against  the  company  to  recover 
damages  for  the  injury,  there  was  a  verdict  in  her  favor, 
upon  which  the  court  rendered  the  judgment  under  re- 
view. We  will  refer  to  the  parties  hereafter  as  plaintiff 
and  defendant,  in  accordance  with  their  respective  posi- 
tions in  the  lower  court. 

The  accident  occurred  on  Eighteenth  street,  north  of 
Franklin,  in  the  city  of  Richmond.  Franklin  street  runs 
east  and  west,  and  Eighteenth  street  runs  north  and  south. 
The  defendant  company  operates  a  double  track  street-car 
line  on  Eighteenth  street.  Mrs.  Boltz  had  walked  north 
from  Main  to  Franklin  on  the  east  side  of  Eighteenth 
street,  and  had  proceeded  into  Eighteenth  street  a  short 
distance  beyond  the  street  crossing  when  she  attempted  to 
cross  from  the  east  to  the  west  side  of  the  latter  street, 
and  was  struck  by  a  car  which  came  up  behind  her  from 
the  south,  and  which  was  running  on  the  eastern  track. 

The  negligence  charged  in  the  declaration  and  relied 
upon  as  established  by  the  evidence  is  that  the  car  was  be- 
ing operated  at  a  dangerous  and  unlawful  rate  of  speed, 
that  no  sufficient  lookout  was  maintained,  and  that  no  gong 
or  bell  was  sounded,  or  other  proper  warning  given.  The 
evidence  is  in  conflict  as  to  these  charges  of  negligence, 
and  we  must,  therefore,  under  the  rule  applicable  in  this 
court,  assume  that  the  negligence  of  the  defendant  was  es- 
tablished. The  theory  of  the  defendant,  however,  is  that, 
conceding  its  negligence,  the  plaintiff  was  guilty  of  con- 
tributory and  concurring  negligence  which  bars  her  re- 
covery. 
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There  are  material  differences  between  the  accounts  of 
the  accident,  so  far  as  the  plaintiff's  conduct  is  concerned, 
as  given  by  witnesses  for  the  plaintiff  and  defendant,  re- 
spectively.* According  to  the  testimony  of  witnesses  for 
the  defendant,  the  plaintiff,  after  crossing  Franklin  street, 
proceeded  north  about  midway  between  the  sidewalk  curb 
and  the  railway  track  until  the  car  was  nearly  opposite 
her,  when  she  suddenly  turned  to  her  left  and  stepped  on 
the  track.  According  to  the  account  of  the  plaintiff's  wit- 
nesses, however,  (which,  so  far  as  at  all  credible,  we  must, 
of  course,  accept),  when  she  had  proceeded  across  Frank- 
lin until  within  two  or  three  steps  of  the  curb  on  the  north 
side  of  that  street,  and  before  she  turned  into  Eighteenth 
street,  she  looked  and  saw  no  car  approaching.  In  view 
of  the  fact  that  the  car  is  shown  to  have  stopped  at  the 
south  side  of  Franklin  street,  it  must  then  have  been  with- 
in the  block  and,  therefore,  within  the  line  of  her  vision; 
but  be  this  as  it  may,  it  is  not  material,  because  the  ques- 
tion before  us  is  not  whether  her  outlook  at  that  point 
would  have  been  due  care,  if  she  had  then  gone  straight 
across  Eighteenth  street  on  the  flagstone  crossing  at  that 
point.  Instead  of  doing  this,  she  walked  diagonally  up  the 
street  and  went  upon  the  track  at  a  point  twenty-seven 
feet  north  of  the  crossing.  She  had  made  the  observation 
mentioned  above  before  she  had  crossed  Franklin,  when 
she  was,  as  she  says,  two  or  three  steps  off  of  the  curb  of 
the  sidewalk  on  the  north  side  of  that  street.  The  side- 
walk is  ten  feet,  eleven  inches  wide.  If  she  was  two  or 
three  steps  from  the  curb  when  she  looked,  and  was 
twenty-seven  feet  north  of  the  flag-stone  crossing  when 
she  was  struck,  she  necessarily  walked  more  than  thirty 
feet  after  she  looked  for  the  car  and  before  she  went  on 
the  track.  She  was  an  active,  intelligent  woman,  perfectly 
familiar  with  the  situation,  and  stated  that  she  always 
looked  for  cars  at  that  point.  Her  testimony  shows  that 
she  knew  it  was  incumbent  upon  her,  as  a  matter  of  care 
and  precaution,  to  look  at  this  time  before  going  on  the 
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track,  and  she  testifies  that  immediately  before  she  stepped 
on  the  track  she  looked  a  second  time  and  saw  no  car;  but 
this  statement  cannot  possibly  be  true  and  must  be  disre- 
garded. (N.  &  W.  Ry.  Co.  v.  Strickler,  118  Va.  153,  155). 
According  to  her  own  statement  (she  says  she  was  in  a 
hurry  and  walking  fast),  the  collision  with  the  car  must 
have  occurred  almost  simultaneously  with  her  entrance 
upon  the  track.  There  was  nothing  to  obstruct  her  view, 
and  if  she  had  looked  the  second  time,  as  claimed  by  her, 
she  could  not  have  failed  to  see  the  car.  If  she  should  seek 
to  escape  this  conclusion  by  contending  that  one  of  her 
witnesses  said  the  car  was  standing  still  on  the  south  side 
of  Franklin  street  when  she  was  already  between  the  rails, 
and  that  she  was  under  no  obligation  to  look  that  far  back 
before  entering  the  track,  she  destroys  her  claim  that  she 
hurried  across  and  thus  convicts  herself  of  remaining  care- 
lessly and  unnecessarily  upon  the  track  when  she  knew 
there  was  danger. 

The  case  simply  resolves  itself  into  one  in  which  a  wo- 
man of  intelligence  and  activity,  aware  of  the  danger  of 
the  situation,  and  with  nothing  to  distract  her  attention  or 
hinder  her  prevision,  walked  upon  a  street  railway  track, 
not  at  a  regular  crossing,  but  at  a  point  twenty-seven  feet 
beyond  the  crossing,  without  taking  adequate  precautions 
for  her  safety.  In  such  a  case,  upon  settled  principles, 
there  can  be  no  recovery  as  a  matter  of  law. 

We  are  not  unmindful  that  the  duty  to  look  and  listen  is 
not  applied  with  strictness  to  travelers  crossing  street  rail- 
ways, as  it  is  with  regard  to  crossing  steam  railroads,  and 
that  with  respect  to  the  former  the  general  rule  is  that  the 
failure  to  look  and  listen  is  not  negligence  per  se,  but  this 
general  rule  is  not  inflexible,  and  the  final  test  in  every 
case  is  whether  the  court  can  say  that  the  evidence  furn- 
ishes no  reasonable  basis  upon  which  to  find  that  an  or- 
dinarily prudent  person  would  have  attempted  to  cross  the 
track  under  the  circumstances  of  the  particular  case. 
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"The  look  and  listen  rule  is  not  applied  with  strictness 
to  travelers  crossing  street  railway  tracks.  But  a  person 
about  to  cross  or  go  upon  a  street  car  track  must  use  or- 
dinary care  in  view  of  all  the  circumstances  and  surround- 
ings. He  must  make  reasonable  use  of  his  eyes  and  ears 
to  note  the  approach  of  cars,  and  where  there  is  nothing 
to  obstruct  his  view  or  distract  his  attention  and  he  goes 
upon  the  track  immediately  in  front  of  a  moving  car  he 
is  guilty  of  negligence.  He  should  look  for  approaching 
cars  at  a  place  and  time  when  such  looking  will  be  effec- 
tual."   8  Thomp.  on  Neg.  (White's  Supp.  1914),  sec.  1438. 

"The  general  rule  is  that  the  failure  of  a  traveler  to  look 
and  listen  before  attempting  to  cross  a  street  railway  track 
is  not  negligence  per  se;  but  when  the  undisputed  evidence 
establishes  exceptional  circumstances  which  so  conclusive- 
ly indicate  negligence  in  failing  to  look  or  listen  that  there 
can  be  no  reasonable  basis  for  drawing  a  different  con- 
clusion, the  question  is  one  of  law  for  the  court.  The  duty 
to  look  and  listen  depends  largely  on  the  circumstances  of 
each  case."    Idem,  sec.  1443. 

"Where  the  traveler  gives  a  careless  look  and  does  not 
see  or  hear  a  car,  he  is  in  no  better  position  than  if  he  had 
not  looked  and  listened  at  all."    Idem,  sec.  1445. 

In  Glynn  V.  New  York  City  Ry.  Co.,  110  N.  Y.  Supp. 
837,  the  court  said,  in  a  case  arising  out  of  a  collision  be- 
tween a  pedestrian  and  a  street  car:  "He  was  not  at  a 
crossing,  but  in  the  middle  of  the  block  between  130th  and 
131st  streets,  when  he  was  struck,  and  there  was  nothing 
to  obstruct  his  view.  While  he  had  a  right  to  cross  at  that 
point,  defendant  had  a  paramount  right  to  the  use  of  its 
tracks  between  intersecting  streets,  and  it  was  incumbent 
on  the  plaintiff  to  prove  that  he  exercised  due  diligence  to 
discover  the  approach  of  the  car.  Barney  V.  Metropolitan 
St.  R.  Co.,  94  App.  Div.  388,  394-395,  88  N.  Y.  Supp.  335; 
Thompson  v.  Buffalo  Ry.  Co.,  145  N.  Y.  196,  39  N.  E.  709; 
Fenton  V.  Second  Ave.  R.  Co.,  126  N.  Y.  625,  26  N.  E.  967. 
The  mere  fact  that  at  the  time  plaintiff  left  the  curb  he 
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thought  he  had  time  to  cross  did  not  relieve  him  of  the 
obligation  to  look  and  see  where  the  northbound  car  then 
was.  There  was  nothing  to  obstruct  his  view,  and  by  not 
looking  at  or  in  the  direction  of  the  approaching  car  after 
he  left  the  curb  he  was  guilty  of  contributory  negligence  as 
matter  of  law." 

In  2  Elliott  on  Roads  &  Streets  (3d  Ed.),  sec.  961,  it  is 
said:  "The  grant  of  a  right  to  use  the  streets  of  a  city 
gives  the  company  rights  superior  in  some  respects  to 
those  of  persons  riding  or  driving  along  the  street,  at  least 
as  between  crossings.  A  street  railway  company  must 
necessarily  possess  greater  rights  than  those  of  the  ordi- 
nary traveler,  for,  as  is  very  evident,  the  cars  of  the  com- 
pany cannot  give  and  take  the  road,  but  must  move  upon 
the  track.  It  is,  therefore,  the  duty  of  those  traveling  in 
the  ordinary  mode  to  leave  the  track  in  order  that  the 
movement  of  the  cars  may  be  unimpeded.  It  is  held,  al- 
most without  dissent,  that  to  the  cars  of  the  company  must 
be  yielded  the  right  of  passage,  and  that  horsemen  and  ve- 

Of  course  the  public  has  an  equal  right  with  the  street 
railway  company  to  ride,  drive  and  walk  upon  the  street 
hides  must  leave  the  track  when  cars  approach.  But  at 
between  crossings,  subject,  however,  to  the  superior  right 
street  intersections  or  crossings  their  rights  are  said  to 
be  equal  or  reciprocal." 

of  way  of  the  street  cars,  due  to  the  fact  that  such  cars 
must  run  on  the  tracks  and  cannot  observe  the  law  of  the 
road. 

The  Virginia  decisions  are  in  accord  with  the  general 
principles  above  announced  and  the  authorities  above  cited. 
The  cases  of  Bass  v.  N.  &  W.  Ry.  Co.,  100  Va.  1,  Richmond 
Traction  Co.  v.  Ckurk,  101  Va.  382,  and  other  cases  of  that 
type,  emphasize  the  distinction  between  the  rights  of 
travelers  in  crossing  street  railroads  and  steam  railroads, 
respectively,  but  in  the  result  merely  hold  that  under  the 
facts  of  each  of  those  cases  the  plaintiff  was  not  guilty  of 
contributory  negligence  as  matter  of  law.    That  they  did 


Digitized  by 


Google 


524  15  Virginia  Appeals. 

not  intend  to  do  more  than  this  is  clearly  shown  by  subse- 
quent cases  decided  by  the  same  court  and  the  same  judges 
in  which  it  was  held  that  it  was  negligence  as  a  matter  of 
law  under  the  facts  of  the  particular  case  for  the  plaintiff 
to  attempt  to  cross  a  street  railway. 

In  Virginia  Railivay  &c.  Company  v.  Johnson,  114  Va. 
479,  this  court  said :  "We  are  of  opinion  that  the  record 
presents  a  case  of  concurring  negligence.  The  motorman 
was  negligent  in  failing  to  keep  a  proper  lookout  for  travel- 
ers at  the  Leigh  Street  crossing;  and  the  plaintiff  was  like- 
wise guilty  of  negligence  in  driving  upon  the  defendant's 
track  without  exercising  such  ordinary  care  for  his  own 
safety  as  the  exigencies  of  the  situation  demanded.  Each 
was  visible  to  the  other  for  a  distance  of  from  seventy- 
five  to  one  hundred  feet,  and  the  accident  was  due  to  the 
concurrent  negligence  of  both,  which  continued  down  to 
the  moment  of  the  impact.  The  plaintiff  approached  the 
street-car  track,  with  which  he  was  perfectly  familiar,  and 
over  which  he  well  knew  cars  were  constantly  passing, 
without  taking  any  adequate  precautions  for  his  protec- 
tion. He  carelessly  drove  into  a  place  of. known  danger 
with  slackened  rein  and  without  looking  for  an  approach- 
ing car  until  the  point  of  collision  was  reached,  when  look- 
ing was  useless,  and  the  car  instantly  crashed  into  the 
front  wheels  of  his  vehicle.  In  such  case,  upon  well  set- 
tled principles,  there  can  be  no  recovery." 

There  was,  as  we  think,  no  evidence  at  all  upon  which  to 
apply  the  doctrine  of  the  last  clear  chance,  and  the  most 
that  can  be  made  of  the  case  from  the  plaintiff's  stand- 
point is  that  the  accident  resulted  from  a  concurrence  of 
her  negligence  with  that  of  the  defendant. 

The  motion  to  set  aside  the  verdict  ought  to  have  been 
sustained.  The  judgment  complained  of  will  be  reversed, 
and  the  cause  remanded  for  a  new  trial  to  be  had,  if  plain- 
tiff shall  be  so  advised,  not  in  conflict  with  the  views  hew- 
in  expressed. 

Reversed. 
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VIRGINIA  RAILWAY  &  POWER  COMPANY  v.  HARRIS. 

(Richmond,  March  21,  1918.) 

Street  Railways  —  Negligence  —  Contributory  Negligence  —  Case 
at  Bar. — WTiere  the  evidence  showed  that  the  plaintiff  drove  a 
two-horse  wagon,  at  a  slow  rate  of  speed,  along  an  intersecting 
street  into  a  street  upon  which  there  was  a  street  railway,  that 
when  he  reached  the  latter  street  he  looked  both  ways  and  saw 
a  car  on  the  east-bound  track  half  a  block  away,  approaching 
the  crossing;  and  that  although  he  knew  the  car  was  danger- 
ously near  and  approaching  rapidly,  he  paid  no  further  attention 
to  it,  but  continued  to  drive  across  the  street,  without  accelerat- 
ing his  speed,  and,  without  looking  in  the  direction  of  the  car, 
drove  on  the  track  in  front  of  it:  Held,  that  it  was  plaintiff's 
duty,  when  he  discovered  the  approaching  car,  to  keep  a  lookout 
on  its  movement,  and  to  so  regulate  his  own  conduct  as  to  avoid 
danger  of  collision;  and  having  disregarded  such  precaution  his 
contributory  negligence  defeats  his  right  to  recover  for  the  con- 
sequent injury. 

Error  to  Hustings  Court,  Part  II,  of  city  of  Richmond. 

Reversed. 


H.  W.  Anderson,  T.  J.  Moore  and  A.  B.  Guigon,  for  the 
plaintiff  in  error. 

T.  Giuy  Haddon  and  Thos.  /.  Talley,  for  the  defendant 
in  error. 

Whittle,  P.: 

This  is  a  personal  injury  action  in  which  the  judgment 
under  review,  awarding  damages  to  the  defendant  in  er- 
ror, was  rendered  against  the  plaintiff  in  error  upon  its 
demurrer  to  the  evidence. 

The  Virginia  Railway  and  Power  Company  owns  and 
operates  a  double  track  electric  line  in  the  city  of  Rich- 
mond, which  along  Main  street  runs  east  and  west.  The 
westbound  track  is  located  north  of  the  center  line  of  the 
street,  while  the  eastbound  track  is  placed  south  of  that 
line.  The  plaintiff  was  the  only  witness  who  testified  in 
the  case.  His  evidence,  so  far  as  material  to  be  stated,  is 
as  follows :  He  was  employed  by  one  of  the  wholesale  gro- 
cery merchants  of  the  city  to  drive  a  two-horse  delivery 
wagon.    On  the  afternoon  of  November  1,  1915,  plaintiff 
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was  driving  the  empty  wagon  southwardly  along  Seven- 
teenth street,  a  short  distance  from  its  intersection  with 
Main  street.  He  was  driving  along  the  right-hand  side  of 
Seventeenth  street  at  a  slow  rate  of  speed — one  of  the 
horses  trotting  slowly  and  the  other  walking.  When  the 
horses  reached  the  northern  line  of  Main  street,  the  plain- 
tiff first  looked  east,  and  discovering  no  car  on  the  west- 
bound track  (the  one  nearest  to  him) ,  he  then  looked  west 
and  saw  a  car  on  the  eastbound  track  half  a  block  away, 
coming  toward  the  crossing.  Although  he  knew  that  the 
car  was  dangerously  near  and  was  approaching  rapidly, 
he  paid  no  further  attention  to  it,  but  continued  to  drive 
across  Main  street,  without  accelerating  his  speed  (which 
he  says  was  "a  good  ordinary  walk  for  a  fast  walking 
horse"),  and,  without  even  looking  in  the  direction  of  the 
car,  drove  on  the  track  in  front  of  it.  Immediately  before 
the  collision,  the  plaintiff  hearing  the  noise  of  the  car 
turned  his  head  and  looked,  and  the  car,  he  says,  was  "right 
on  top"  of  him.  It  was  a  right  angle  collision,  and  when 
it  occurred  the  horses  had  just  cleared  the  track,  and  the 
car  struck  the  front  wheel  of  the  wagon,  the  impact  oc- 
casioning the  injuries  of  which  the  plaintiff  complains. 

It  is  obvious  from  his  version  of  the  incident  (assum- 
ing that  defendant  was  guilty  of  negligence,  which  we  do 
not  think  is  shown),  that  plaintiffs  own  negligence,  which 
continued  down  to  the  moment  of  the  collision,  if  not  the 
proximate  cause  of  the  accident,  at  least  efficiently  and 
concurrently  contributed  thereto.  It  was  plainly  the  duty 
of  the  plaintiff,  when  he  discovered  the  approaching  car, 
to  keep  a  lookout  on  its  movement,  and  to  so  regulate  his 
own  conduct  as  to  avoid  danger  of  collision.  In  the  cir- 
cumstances detailed,  the  dictate  of  common  prudence  de- 
manded such  precaution;  and  if  plaintiff  chose  to  disre- 
gard it,  he  was  the  author  of  his  own  misfortune  and  his 
contributory  negligence  defeats  his  right  to  recover  for  the 
consequent  injury. 
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We  have  many  times  denied  recoveries  in  this  class  of 
cases.  The  following  sufficiently  illustrate  the  principles 
upon  which  this  decision  must  rest:  Virginia  Railway  & 
Potver  Co.  v.  Johnson,  114  Va.  479,  7  Va.  App.  294;  Reich- 
enstein  V.  Va.  Ry.  &  P.  Co.,  115  Va.  862,  8  Va.  App.  645 ; 
Springs  V.  Va.  Ry.  &  P.  Co.,  117  Va.  826,  10  Va.  App.  664. 

The  principle  is  clearly  stated  in  Manos  v.  Detroit 
United  Railways,  168  Mich.  155,  162,  as  follows:  "The 
crucial  principle  in  this  class  of  cases  is  that  one  who  neg- 
lects to  look  for  a  car  when  there  is  an  unobstructed  view, 
just  before  entering  upon  the  track,  and  is  struck  by  a 
car  before  he  can  walk  directly  across,  is  guilty  of  a  neg- 
lect of  duty  in  not  assuring  or  reassuring  himself  that 
there  is  not  a  car  directly  upon  him,  of  which  situation  the 
fact  that  he  is  struck  is  conclusive  proof." 

So,  also,  in  Fowler  v.  City  of  Seattle  (Supreme  Court  of 
Washington),  156  Pac.  2,  a  recovery  was  denied  a  team- 
ster, who,  under  circumstances  substantially  identical  with 
those  in  the  present  case,  drove  on  the  track  in  front  of  an 
approaching  car,  of  the  dangerous  proximity  of  which  he 
had  knowledge,  on  the    ground  of  contributory  negligence. 

It  follows  from  what  has  been  said  that  the  judgment 
under  review  must  be  reversed;  and  this  court  will  enter 
such  judgment  as  the  trial  court  ought  to  have  entered, 
and  will  sustain  the  demurrer  to  the  evidence  and  render 
judgment  thereon  for  the  demurrant,  the  Virginia  Railway 
and  Power  Company. 

Sims,  J.,   (dissenting) : 

The  majority  opinion  holds  the  plaintiff  in  the  trial  court 
guilty  of  contributory  negligence  per  se,  because  he  crossed 
the  street  railway  track  in  front  and  in  full  view  of  an  ap- 
proaching car  without  looking  in  the  direction  of  the  car 
again  after  he  had  seen  it  when  it  was  about  half  a  block 
away. 

With  the  utmost  deference,  I  must  say  that  I  think  such 
holding  ignores  the  rule  established  in  Virginia  by  the 
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case  of  Richmond  Traction  Co.  v.  Clarke,  101  Va.  382,  dis- 
tinguishing street  railway  from  steam  railroad  cases,  in 
which,  per  opinion  of  Judge  Buchanan,  at  p.  387,  this  court 
said:  "But  vehicles  between  crossings  may  cross  street 
car  tracks  in  full  view  of  approaching  cars,  if  it  is  consis- 
tent with  ordinary  prudence  to  do  so."  Again,  at  p.  388 : 
"Travelers  may  assume  that  street  cars  will  give  proper 
signals  and  not  run  at  an  excessive  rate  of  speed,  and  they 
may  properly  walk,  ride  or  drive  across,  or  even  along  the 
tracks  in  full  view  of  an  approaching  street  car,  if,  under 
all  the  circumstances,  it  is  consistent  with  ordinary  pru- 
dence to  do  so."  Again,  at  p.  389:  "Whether  or  not  the 
plaintiff  was  guilty  of  contributory  negligence  in  driving 
across  the  street  when  he  saw  a  car  approaching  one  hun- 
dred yards  off  was  a  question  for  the  jury  under  all  the 
facts  and  circumstances  of  the  case  and  was  clearly  not 
negligence  as  a  matter  of  law."  See  to  same  effect  N.  & 
P.  Traction  Co.  v.  Forrest,  109  Va.  658;  Va.  Ry.  &  P.  Co. 
V.  Meyer,  117  Va.  409,  10  Va.  App.  367. 

In  the  last  cited  case,  the  street  car  was  about  half  a 
block  away  (just  as  in  the  instant  case)  when  the  plain- 
tiff saw  it  approaching,  and  that  case  is  otherwise,  as  it 
seems  to  me,  directly  in  point  in  the  instant  case. 

In  the  instant  case,  the  plaintiff  testified  that  he  did  not 
notice  the  speed  of  the  car  when  he  first  saw  it.  He  said 
on  this  subject:  "I  didn't  pay  any  attention  to  how  fast 
it  was  running  when  I  first  came  into  Main  street;  all  I 
took  notice  it  was  a  good  distance  off,  about  half  a  square/9 

In  the  Virginia  cases  cited  in  the  majority  opinion,  there 
were  other  distinguishing  circumstances  in  addition  to  the 
failure  of  the  traveler  to  "look,"  except  in  the  case  of 
Springs  v.  Va.  Ry.  &  P.  Co.,  117  Va.  826.  In  the  case  of 
Va.  Ry.  &  P.  Co.  v.  Johnson,  so  cited,  the  added  circum- 
stance concerning  the  conduct  of  the  plaintiff  was  his 
driving  with  loose  reins,  which  was  the  proximate  cause 
of  the  accident,  since  otherwise  he  could  have  pulled  his 
horse  back  and  have  avoided  the  collision  after  the  car  was 
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nearly  upon  him.  In  the  case  of  Reichenstein  v.  Va.  Ry.  & 
P.  Co.,  alike  cited,  the  plaintiff  hesitated  about  going  on 
the  track,  stood  by  the  side  of  it  for  some  time,  and  then 
stepped  on  the  track  almost  immediately  in  front  of  the 
moving  car  in  which  situation  the  duty  of  looking  before  do- 
ing so  arose,  which  she  did  not  perform,  and  which  was 
the  proximate  cause  of  her  injury.  As  to  the  case  of 
Springs  v.  Va.  Ry.  &  P.  Co.,  also  alike  cited,  that  was  a 
case  of  a  pedestrian  crossing  the  street  railway  track  at 
Ocean  View  at  a  street  crossing,  and  the  court  in  that  case 
applied  the  doctrine  of  the  duty  to  "look  and  listen,"  which 
obtains  in  steam  railroad  cases,  as  appears  from  the  opin- 
ion itself,  and  did  not  advert  at  all  to  the  different  doctrine 
applicable  to  street  railways  as  aforesaid,  certainly  in 
cities.  That  was  an  interurban  street  railway,  however, 
in  which  the  defendant  owned  its  own  right  of  way,  and 
there  was  no  ordinance  limiting  the  rate  of  speed.  There- 
fore, while  the  distinction  is  not  touched  upon,  doubtless 
for  those  reasons  the  court  did  not  apply  the  urban  street 
railway  doctrine  aforesaid  to  it.  However,  I  feel  very 
strongly  that  the  doctrine  of  the  case  of  Richmond  Trac- 
tion Co.  v.  Clcvrke,  supra,  is  correct  upon  principle  and 
should  not  be  departed  from ;  and,  hence,  with  the  greatest 
deference,  I  am  constrained  to  dissent  from  the  majority 
opinion.  , 

Reversed. 


WALKER  v.  PENICK'S  EXECUTOR. 
(Richmond,  March  21,  1918.) 

Life  Insurance— Interest  of  Beneficiary. — Where  the  insured  has 
the  right  to  change  the  beneficiary  in  a  policy  of  insurance  at 
will,  the  beneficiary  has  no  estate  of  any  kind  in  the  policy  dur- 
ing the  life  of  the  insured,  but  a  mere  expectancy,  quite  similar 
to  that  of  a  legatee  during  the  life  of  the  testator.  But  if  no 
such  change  is  made,  then,  upon  the  death  of  the  insured,  the 
right  of  the  beneficiary  becomes  fixed  and  vested. 

Idem — Interest  of  Beneficiary — Loan  to  Insured  by  Insurer — Lta- 
othty  of  Insured's  Estate  to  Beneficiary. — Where  the  person  in- 
sured obtained  from  the  insurer  a  loan  on  the  policy  as  collateral 
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security  and  under  the  provisions  contained  therein,  the  amount 
of  which  loan  was  used  by  the  insured  in  the  payment  of  pre- 
miums due  on  the  policy  and  interest  on  the  loan,  and  it  was 
deducted  by  the  insurance  company  in  a  settlement  under  the 
policy  with  the  beneficiary:  Held,  that  the  insured  created  the 
proceeds  of  the  policy  on  his  life  the  primary  fund  for  the  pay- 
ment of  the  loan;  that  to  this  extent  he,  with  the  assent  of  the 
insurance  company,  designated  himself  as  the  beneficiary  under 
said  policy;  that  the  designation  of  the  beneficiary  named  in 
the  policy  only  became  effective  at  the  death  of  the  insured,  and 
constituted  a  gift  to  the  beneficiary  of  only  the  net  amount  re- 
coverable on  the  policy  at  that  time;  and  that  there  is  not  any 
liability  upon  the  estate  of  the  insured  for  the  amount  of  said 
loan. 

Error  to  Circuit  Court  of  Halifax  county. 

Affirmed. 


Easley  &  Bovldin  and  McGuire,  Riely,  Bryan  &  Eggles- 
ton,  for  the  plaintiff  in  error. 

John  Martin  and  Samuel  L.  Adams,  for  the  defendant  in 
error. 

Burks,  J.: 

On  June  7,  1900,  Bishop  Clifton  C.  Penick  insured  his 
life  in  the  Fidelity  Mutual  Life  Insurance  Co.  of  Phila- 
delphia for  the  sum  of  ten  thousand  dollars,  and  his  daugh- 
ter, the  plaintiff  in  error,  was  named  as  the  beneficiary  in 
the  policy.  The  policy  was  issued  on  the  ten-payment  life 
plan,  which  required  ten  annual  payments  or  premiums 
of  $954.40,  each  to  be  paid  in  advance  on  June  1  of  each 
year.  The  policy,  among  other  provisions,  contained  the 
following,  which  are  pertinent  to  the  questions  at  issue: 
(1)  "The  insured,  with  the  written  approval  of  the  presi- 
dent, or  vice-president,  may,  upon  the  surrender  of  this 
policy,  change  the  beneficiary ;"  (2)  "After  this  policy 
shall  have  been  in  force  three  full  years,  the  company, 
within  sixty  days  after  written  application,  will  grant,  in 
conformity  with  the  rules  then  in  force,  a  cash  loan,  with 
interest  in  advance  at  a  rate  not  exceeding  six  per  cent 
per  annum  upon  payment  of  the  premium  for  the  ensuing 
year,  of  ten  times  the  amount  stated  in  the  table  below  be* 
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tween  the  parallel  red  lines ;  provided  always,  thaX  the  total 
sum  loaned  shall  not  exceed  the  reserve  at  the  end  of  the 
year  to  which  the  premiums  are  full  paid;"  and  (3)  "from 
any  sum  payable  hereunder  there  shall  be  deducted  the  un- 
paid portion  of  the  year's  premium,  if  any,  and  the  in- 
debtedness of  the  insured  or  beneficiary  to  the  company  on 
account  of  this  contract  or  otherwise."  The  insured  paid 
the  premiums  in  advance  for  the  first  seven  years  the 
policy  ran  out  of  his  individual  funds.  For  each  of  the 
eighth,  ninth  and  tenth  years,  he  borrowed  from  the  com- 
pany the  amount  of  money  necessary  to  pay  the  premium 
for  the  ensuing  year  and  the  interest  in  advance  for  one 
year  on  his  indebtedness  for  such  loans.  The  last  loan  was 
made  May  29,  1909,  and  at  that  time  the  insured  executed 
to  the  company  a  note  in  which  all  loans  from  the  company 
are  consolidated.  This  note,  which  is  also  signed  by  the 
plaintiff  in  error,  was  as  follows: 

"$3,175.30.  •  May  29,  1909. 

"I  have  this  day  received  from  the  Fidelity  Mutual  Life 
Insurance  Company  the  sum  of  Thirty-one  Hundred  and 
Seventy-five  and  30/100  Dollars,  as  a  loan  on  policy  No. 
107146,  for  $10,000  issued  June  7,  1900,  by  said  company 
on  the  life  of  Charles  C.  Penick,  and  in  consideration  of 
which  I  hereby  promise  to  pay  to  the  Fidelity  Mutual  Life 
Insurance  Company,  at  its  Head  Office  in  the  City  of  Phila- 
delphia, Pa.,  the  said  sum  of  Thirty-one  Hundred  and 
Seventy-five  and  30/100  Dollars,  with  interest  thereon 
from  June  1,  1909,  until  paid,  at  the  rate  of  five  per  cent, 
per  annum,  to  be  paid  annually  in  advance  on  the  anni- 
versary of  said  policy.  With  this  note  is  delivered  to  the 
company  said  policy  No.  107146,  and  hereby  agreed  that 
this  note  shall  be  a  first  lien  against  same. 

"It  is  further  agreed  that  if  interest  on  this  note  or  any 
premium  on  said  policy  be  not  paid  when  due,  said  policy 
shall  be  ipso  facto  null  and  void,  and  all  liability  of  the  said 
company  by  reason  of  same  shall  thereupon  cease  and  de- 
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termine.  Said  company  is  thereupon  authorized,  without 
notice  to  the  undersigned  to  ascertain  the  cash  value  of 
said  policy,  according  to  its  rules  for  the  purchase  of  poli- 
cies, and  apply  the  same,  first  to  the  payment  of  this  note 
and  any  interest  or  costs  that  may  be  due  hereon;  second 
to  the  payment  of  any  unpaid  premium  note  or  other  obli- 
gation ;  third  to  the  payment  of  any  other  indebtedness  of 
the  maker  or  makers  hereof  to  said  company.  The  residue 
of  said  cash  value,  if  any,  shall  then  be  applied  by  said 
company  (at  its  option)  to  the  purchase  of  non-participat- 
ing paid-up  or  extended  insurance  (payable  as  the  said 
policy  is  payable)  for  such  sum  or  for  such  period  of  time 
as  the  said  residue  will  purchase  at  the  then  age  of  the  in- 
sured, or  said  company  may,  at  its  option,  pay  said  residue 
to  the  member  in  cash,  which  shall  be  in  lieu  of  all  other 
benefits. 

"It  is  further  expressly  agreed  that  if  the  said  policy 
be  surrendered  all  the  values  mentioned  therein  shall  be  re- 
duced or  diminished  in  the  ratio  that  the  amount  of  this 
note  and  other  all  other  loans  or  indebtedness  on  said  pol- 
icy bears  to  the  total  cash  value,  thereof  any  law  or  statute 
to  the  contrary  notwithstanding. 

"Signed,  seal  and  delivered  in  presence  of  us. 

C.  M.  YOUNG, 
MARY  H.  PENICK. 

C.  C.  PENICK  (L.  S.) 

(Insured.) 
MARY  CLIFTON  PENICK  (L.  S.) 

Beneficiary." 

The  whole  amount  borrowed  was  used  by  the  insured  in 
the  payment  of  premiums  due  on  the  policy,  and  interest 
on  the  loans.  The  interest  on  this  loan  was  regularly  paid 
by  the  insured,  in  advance,  up  to  the  time  of  his  death, 
which  occurred  on  April  18,  1914.  The  policy  became  paid 
up  on  payment  of  the  premium  on  June  1,  1909.  No  change- 
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was  made  directly  in  the  beneficiary  named  in  the  policy. 
The  estate  of  the  insured  was  more  than  sufficient  to  dis- 
charge all  of  his  obligations,  including  bequests  made  in 
his  will. 

policy,  to- wit:  the  sum  of  $7,310.85,  was  paid  to  the  plain- 
After  the  death  of  Bishop  Penick,  the  amount  of  the 
policy,  less  the  amount  of  the  note  given  for  loans  on  the 
tiff  in  error,  and  she  brought  this  action  of  assumpsit 
against  the  executor  of  the  insured  to  recover  the  amount 
of  said  note,  to-wit,  $3,175.30,  as  a  debt  against  his  estate 
which  had  been  paid  out  of  her  property.  The  facts  were 
agreed,  and  the  case  submitted  to  the  judge  of  the  trial 
court,  without  the  intervention  of  a  jury,  and  he  rendered 
judgment  for  the  defendant.  To  that  judgment  this  writ 
of  error  was  awarded. 

The  question  presented  for  decision  in  this  case  is  stated 
by  counsel  for  the  plaintiff  in  error  as  follows :  "Whether 
the  beneficiary  in  a  life  insurance  policy  is  entitled  to  re- 
cover from  the  estate  of  the  insured — which  is  solvent  and 
more  than  sufficient  to  discharge  all  obligations  of  the  es- 
tate, including  bequests  made  in  insured's  will — the 
amount  of  a  loan  obtained  by  the  insured  from  the  insurer 
on  the  policy  as  collateral  security  and  under  the  provis- 
ions contained  therein,  which  amount  was  used  by  the  in- 
sured in  the  payment  of  premiums  due  on  the  policy  and 
interest  on  the  loan,  and  which  was  deducted  by  the  insur- 
ance company  in  a  settlement  under  the  policy  with  the 
beneficiary." 

It  is  said  that  the  precise  question  here  involved  has  not 
been  passed  upon  in  this,  or  any  other,  jurisdiction.  We 
are  free,  therefore,  to  answer  it  on  principle  as  seems  to 
be  fair  and  just. 

As  the  insured  had  the  arbitrary  right  to  change  the 
beneficiary  at  will,  the  beneficiary  had  no  estate  of  any 
kind  in  the  policy  during  the  life  of  the  insured,  but  a  mere 
expectancy,  quite  similar  to  that  of  a  legatee  during  the 
life  of  the  testator.  But,  if  no  such  change  was  made,  then, 
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upon  the  death  of  the  insured,  the  right  of  the  beneficiary 
became  fixed  and  vested.  Freund  v.  Fretmd,  218  111.  189; 
Vance  on  Ins.,  p.  399,  and  cases  cited.  But  it  remains  to 
be  ascertained  whether  any  other  valid  change  was  made, 
and  what  is  the  subject  in  which  the  beneficiary  has  this 
fixed  and  vested  interest.  Is  it  the  gross  value  of  the  pol* 
icy,  or  its  value  after  deducting  the  loan  note? 

The  theory  of  the  plaintiff's  case  is  that  the  loan  note 
evidenced  a  debt  owing  by  the  insured  for  which  she  was 
not  bound  at  all,  or  if  bound,  then  only  as  surety  or  quasi 
surety;  that  the  gross  value  of  the  policy  was  her  prop- 
erty, by  reason  of  the  fact  that  she  was  the  beneficiary 
named  in  the  policy;  and  that  this  property  of  hers  has 
been  taken  to  pay  the  debt  of  the  assured,  and  that  by 
analogy,  at  least,  to  the  exoneration  of  a  specific  legacy,  or 
the  subrogation  of  a  surety,  she  is  entitled  to  recover  from 
the  executor  of  the  insured  the  amount  of  the  loan  note 
which  was  deducted  from  the  policy  on  the  settlement 
made  with  her. 

The  policy  of  insurance  was  a  contract  between  the  in- 
sured and  the  insurer  (in  which  no  other  person  was  in- 
terested) which  they  could  alter  or  amend  at  pleasure, 
without  consulting  anyone;  and,  while  it  is  true  that  the 
policy  declares  how  the  beneficiary  may  be  changed,  it  was 
entirely  competent  for  the  parties  to  waive  that  method 
and  substitute  any  other  that  was  mutually  agreeable  to 
them,  and  if  the  company  chose  by  word  or  act  to  permit 
the  insured  to  substitute  himself,  in  whole  or  in  part,  as 
the  beneficiary  under  the  policy,  no  complaint  thereof  could 
be  made  by  the  beneficiary  named  in  the  policy.  The  trans- 
action, in  the  instant  case,  amounted  to  a  designation  by 
the  insured,  with  the  consent  of  the  company,  of  himself 
or  of  his  estate,  as  the  beneficiary  of  the  policy  to  the  ex- 
tent of  the  loan. 

Furthermore,  where  creditors  will  not  be  prejudiced 
thereby,  every  man  has  the  right,  by  act  intervivos  or  by 
will,  appropriate  his  property  to  the  payment  of  his  debts 
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in  any  order  he  may  see  fit.  While,  ordinarily,  personal 
estate  is  the  primary  fund  for  the  payment  of  the  debts  of 
a  decedent,  he  may  change  that  order,  if  he  pleases,  and 
the  law  will  generally  recognize  and  enforce  it.  In  the  in- 
stant case,  the  policy  and  the  loan  were  not  wholly  sepa- 
rate and  distinct  transactions,  for  when  the  policy  was  is- 
sued it  provided  for  the  loan,  and  a  limit  upon  the  amount 
thereof,  and  the  insured,  with  the  consent  of  the  insurer, 
provided  the  order  in  which  his  estate  should  be  appro- 
priated to  the  payment  of  such  loan.  The  policy  declares 
that  from  any  amount  payable  thereunder,  there  shall  be 
deducted  the  indebtedness  of  the  assured  to  the  company. 
This  was  not  a  mere  privilege  reserved  by  the  company 
for  its  own  protection.  It  was  a  stipulation  between  the 
two  parties  to  the  contract  in  which  each  was  interested, 
and  which  they  might  waive,  if  they  so  elected,  but  from 
which  neither  could  recede  without  the  consent  of  the 
other.  Nor  did  it  merely  create  a  lien  on  the  policy.  The 
note  itself  stipulated  that  it  "shall  be  a  first  lien"  on  the 
policy,  but  the  provision  of  the  policy  went  further  and 
required  the  company  to  deduct  the  note  "from  any  sum 
payable  hereunder."  The  loan  was  a  compulsory  loan  to 
the  assured  under  the  terms  of  his  contract,  and  from  the 
time  it  was  made  he  knew  that  there  was,  under  the  terms 
of  his  contract-,  practically  no  personal  responsibility  upon 
him,  for  if  the  company  continued  solvent,  upon  his  death, 
the  company  was  obliged  to  deduct  the  loan  from  the  pol- 
icy. It  is  not  probable  that  he  ever  conceived  the  idea  that 
he  was  creating  a  debt  to  be  paid  otherwise  than  out  of  the 
proceeds  of  the  policy. 

It  has  been  very  earnestly  argued  before  us  that  the 
company,  in  making  this  loan,  was  not  in  any  different 
position  from  any  other  lender  of  money  on  collateral 
security,  and  Stratton  v.  New  York  Life  Ins.  Co.,  115  Va. 
257,  8  Va.  App.  57,  is  cited  in  support  of  the  position. 
Aside  from  the  fact  that  the  facts  of  that  case  are  essen- 
tially unlike  those  in  the  instant  case,  and  the  question  in- 
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volved  wholly  different,  the  utmost  that  can  be  claimed  for 
the  meaning  of  the  language  used  in  that  case  is  that  an 
insurance  company,  in  making  a  loan  on  its  policy,  does 
not  occupy  any  different  position  from  any  other  lender  of 
money  upon  like  security  and  a  similar  contract.  The  loan 
in  the  instant  case  was  compulsory.    The  insurance  com- 
pany was  compelled  to  make  it  under  the  terms  of  its  con- 
tract.   It  could  not  decline.    In  the  language  of  the  facts 
agreed,  "all  of  these  loans  were  granted  by  the  company 
because  of  the  obligation  imposed  upon  it  to  do  so  by  the 
policy."    Not  only  so,  but  the  loan  was  a  continuing  loan. 
Within  the  limits  prescribed  by  the  policy  (and  the  loan 
here  was  within  those  limits)  the  assured  had  the  right  to 
demand  the  loan  during  the  life  of  the  policy.    The  com- 
pany recognized  this  right  and  made  the  loan.     Having 
made  the  loan,  it  could  not  call  it  in,  as  long  as  the  interest 
and  premiums  were  kept  paid  up,  because  the  policy  gave 
the  right  to  demand  the  loan.    Not  only  was  the  loan  com- 
pulsory and  continuing,  but  the  security  pledged  was  the 
company's  own  obligation  and  the    method    of    payment 
pointed  out.    It  may  be  truly  said,  therefore,  that  the  in- 
surance company  was  not  in  any  different  position  from 
any  other  lender  of  money  under  like  conditions. 

the  policy  provides  for  the  payment  of  $10,000  to  the 
beneficiary,  upon  proper  proof  of  the^  death  of  the  insured, 
but  this  promise  is  made  expressly  "subject  to  all  the  re- 
quirements, privileges  and  provisions  stated"  in  the  policy, 
one  of  which  provisions  is  that  if  any  loan  shall  be  made 
to  the  insured,  the  amount  thereof  "shdll  be  deducted?' 
from  "any  sum  payable  hereunder."  The  designation  of 
the  plaintiff  as  beneficiary  in  the  policy  gave  her  the  right, 
if  there  was  no  change  in  the  beneficiary,  to  whatever  was 
payable  on  the  policy,  according  to  its  terms,  and  nothing 
more.  Her  rights  accrued  at  the  death  of  the  insured,  and 
she*  was  then  entitled  to  the  policy,  or  its  proceeds.  Her 
designation  as  beneficiary  constituted  a  gift  from  the  in- 
sured, and  was  never  intended  to,  and  did  not,  create  any 
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liability  upon  the  donor,  or  his  estate.  This  gift  spoke  as 
of  the  death  of  the  donor,  and  consisted  of  whatever  sum 
was  demandable  of  the  company  at  that  time.  Under  the 
terms  of  the  policy,  the  company  itself  could  not  have  en- 
forced the  payment  of  this  note,  after  the  death  of  the  in- 
sured, out  of  any  other  fund  than  that  pointed  out  by  the 
policy  as  the  primary  fund  for  the  payment  thereof.  At 
the  death  of  the  insured,  the  net  sum  due  on  the  policy  was 
the  extent  of  the  liability  of  the  company  by  reason  of  the 
policy,  and,  under  its  terms,  providing  for  the  deduction 
of  the  note,  that  sum  was  all  the  beneficiary  was  entitled 
to  receive.  As  she  has  received  that  sum,  no  part  of  her 
estate  was  ever  applied  to  the  payment  of  the  note. 

Upon  the  whole  case,  we  are  of  opinion  that  the  insured 
created  the  proceeds  of  the  policy  on  his  life  the  primary 
fund  for  the  payment  of  the  loan  note  secured  by  the  pol- 
icy; that  to  this  extent  he,  with  the  assent  of  the  insur- 
ance company,  designated  himself  as  the  beneficiary  under 
said  policy;  that  the  designation  of  the  plaintiff  as  bene- 
ficiary in  the  policy  only  became  effective  at  the  death  of 
the  insured ;  that  such  designation,  becoming  thus  effective, 
constituted  a  gift  to  the  beneficiary  of  only  the  net  amount 
recoverable  on  the  policy  at  the  death  of  the  insured ;  and 
that  there  is  not  now  any  liability  upon  his  estate  for  the 
amount  of  said  loan  note.  Under  this  view  of  the  case,  no 
question  of  exoneration  or  subrogation  can  arise. 

We  have  not  deemed  it  necessary  to  make  any  reference 
to  the  will  of  Bishop  Penick,  though  he  refers  to  his  insur- 
ance policies  in  his  will,  as  we  are  informed  that  the  con- 
struction thereof  is  involved  in  litigation  now  pending  in 
the  circuit  court,  and  there  is  ample  in  the  record  to  enable 
us  to  arrive  at  a  correct  conclusion,  without  making  such 
reference. 

Affirmed, 
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wilkerson  v.  commonwealth. 

(Richmond,  March  21,  1918.) 

1.  Intoxicating  Liquors — Indictment — Constitutional  Law — U.  S. 
Constitution,  Art.  14,  sec,  1. — Virginia  Constitution,  Art.  1,  sec. 
8. — An  indictment  for  offenses  under  the  prohibiten  act  which 
set  out  that  the  accused  "within  one  year  next  prior  to  the  find- 
ing of  this  indictment,  and  subsequent  to  the  first  day  of  No- 
vember, 1916,  in  said  city  of  Norfolk,  did  unlawfully  manu- 
facture, sell,  offer,  keep,  store  and  expose  for  sale,  give  away, 
dispense,  solicit,  advertise  and  receive  orders  for  ardent  spirits, 
against  the  peace  and  dignity  of  the  Commonwealth  of  Virginia," 
is  not  violative  of  section  1,  Art.  14,  of  the  Constitution  of  the 
United  States  or  section  8,  Art.  1,  of  the  Virginia  Constitution. 
If  it  failed  to  give  the  information  necessary  to  enable  the  ac- 
cused to  concert  his  defense,  she  had  a  right  to  demand  a  bill  of 
particulars. 

Error  to  Corporation  Court  of  city  of  Norfolk. 

Affirmed. 

Daniel  Coleman,  for  the  plaintiff  in  error. 

Attorney-General  Jno.  Garland  Pollard,  Assistant  At- 
torney-General J.  D.  Hank,  Jr.,  and  Leon  M.  Bazile,  for  the 
Commonwealth. 

Whittle,  P.: 

The  general  form  of  indictment  for  offenses  under  the 
prohibition  act  (Acts,  1916,  p.  215)  is  given  in  section  7, 
and  in  this  case  the  indictment,  in  substance,  is  as  follows : 
"  *  *  *  that  Laura  Wilkerson,  within  one  year  next  prior 
to  the  finding  of  this  indictment,  and  subsequent  to  the 
first  day  of  November,  1916,  in  said  city  of  Norfolk,  did 
unlawfully  manufacture,  sell,  offer,  keep,  store  and  expose 
for  sale,  give  away,  dispense,  solicit,  advertise  and  receive 
orders  for  ardent  spirits,  against  the  peace  and  dignity  of 
the  Commonwealth  of  Virginia." 

Plaintiff  in  error  was  tried  upon  that  indictment,  and  a 
writ  of  error  was  awarded  to  a  judgment,  in  accordance 
with  the  verdict  of  the  jury,  imposing  upon  her  a  fine  of 
$50.00,  and  imprisonment  in  jail  for  one  month. 

There  are  two  assignments  of  error:  1.  The  first  as- 
signment relates  to  the  action  of  the  court  in  overruling 
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the  demurrer  to  the  indictment  The  grounds  of  demurrer 
are,  that  the  indictment  is  violative  of  section  8,  Article  1, 
of  the  Constitution  of  Virginia,  and  section  1,  Article  14, 
of  the  Constitution  of  the  United  States,  because,  with  re- 
spect to  the  former,  it  does  not  sufficiently  inform  the  de- 
fendant of  the  cause  and  nature  of  the  accusation  against 
her;  and  with  regard  to  the  latter  (in  addition  to  the  first 
ground)  that  a  conviction  under  it  would  deprive  her  of 
her  liberty  and  property  without  due  process  of  law. 

In  Pine  and  Scott  V.  Comrnonwealth,  in  an  opinion 
handed  down  by  this  court  on  September  20,  1917,  (14  Va. 
App.  575)  the  sufficiency  of  a  similar  indictment,  objected 
to  upon  constitutional  grounds,  was  drawn  in  question  and 
sustained.  Burks,  J.,  after  an  exhaustive  review  of  the 
authorities  (at  pp.  592-3),  says:  "The  indictment,  of 
course,  must  charge  the  offense,  and  if  it  fails  to  give  the 
information  necessary  to  enable  the  defendant  to  concert 
his  defense,  such  information  may  be  supplied  by  bill  of 
particulars.  A  bill  of  particulars  may  supply  the  fault  of 
generality  or  uncertainty,  but  not  the  omission  of  an  es- 
sential averment  of  the  indictment.  Such  being  the  func- 
tion of  the  bill  of  particulars,  it  is  readily  observed  that  by 
giving  an  absolute  right  to  demand  it,  the  indictment  may 
be  greatly  simplified,  as  is  done  in  the  present  instance, 
and  at  the  same  time  no  injury  or  injustice  be  done  to  the 
accused." 

2.  The  second  assignment  relates  to  the  overruling  of 
the  petitioner's  motion  to  set  aside  the  verdict  and  grant 
her  a  new  trial  on  the  ground  that  it  was  contrary  to  the 
law  and  the  evidence. 

So  much  of  the  motion  as  relates  to  the  law  of  the  case 
has  already  been  disposed  of;  and  since  neither  the  evi- 
dence introduced  on  the  trial  nor  the  facts  proved  are  be- 
fore us,  either  by  bill  of  exceptions  or  other  certification, 
the  latter  objection  cannot  be  considered.  Burks'  PL  & 
Pr.,  sec.  289-a,  pp.  18-19. 

Judgment  affirmed. 
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h.  w.  williams  &  sons,  inc.,  v.  postal  telegraph- 
cable  company. 

(Richmond,  March  21,  1918.) 

1.  Telegraph  Companies — Interstate  Commerce — U.  S.  Stat.  L.,  p. 

539. — The  action  of  Congress  in  declaring  that  as  to  interstate 
commerce  by  telegraph,  telephone  and  cable  companies  are  com- 
mon carriers  within  the  meaning  and  purposes  of  the  act,  re- 
quiring such  companies  to  publish  and  file  rates  with  the  Inter- 
state Commerce  Commission,  and  conferring  upon  that  tribunal 
jurisdiction  to  determine  what  rates,  etc.,  are  just  and  reason- 
able, is  exclusive,  superseding  State  laws  on  the  subject,  and  is 
controlling  upon  State  courts. 

2.  Idem — Classification    of    Interstate    Messages — Unrepeated    Tele- 

gram,— Telegraph  companies  having  been  permitted  to  classify 
their  interstate  messages  into  repeated  and  unrepeated  messages, 
and  to  charge  different  rates  therefor,  a  regulation  of  such  com- 
panies, of  which  the  sender  of  the  telegram  has  notice,  limiting 
the  liability  of  the  company  on  unrepeated  interstate  messages 
to  the  cost  of  the  message,  is  reasonable  and  will  be  enforced. 

Error  to  Circuit  Court  of  Northampton  county. 

Affirmed. 
S.  J.  Turlington  and  Jeffries  &  Jeffries,  for  the  plaintiff 
in  error. 
Jno.  N.  Sebrell,  Jr.,  for  the  defendant  in  error. 

Whittle,  P.: 

H.  W.  Williams  &  Sons,  Inc.,  which  we  shall  refer  to  as 
"plaintiff,"  brings  error  to  a  judgment  of  the  Circuit  Court 
of  Northampton  county  sustaining  the  demurrer  of  the 
Postal  Telegraph-Cable  Company,  a  corporation,  which 
will  be  designated  as  "defendant,"  and  dismissing  the  suit 

The  material  allegations  of  the  declaration  are :  That  at 
4:45  P.  M.  on  Saturday,  June  17,  1916,  H.  M.  Williams  & 
Sons,  Inc.,  a  brokerage  company  of  Buffalo,  New  York,  de- 
livered to  defendant  at  that  city  the  following  telegram, 
addressed  to  plaintiff  at  Cape  Charles,  Virginia:  "Market 
closed  for  day  if  you  agible  fob  for  three  cars  let  them 
come  here  if  good  stock  wire  car  numbers  mail  bills  of 
lading  bender.  H.  M.  Williams,  Brokerage  Co."  This 
cipher  telegram  was  understood  between  the  sender  and 
plaintiff  to  mean :  "Market  closed  for  day.  If  you  cannot 
get  $4.00  F.  0.  B.  for  three  cars,  let  them  come  here  if  good 
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dry  stock,  wire  car  numbers,  mail  bills  of  lading.  All  well 
here."  By  that  telegram  the  H.  M.  Williams  Brokerage 
Company  offered  on  that  day  to  purchase  from  plaintiff 
certain  carloads  of  potatoes  at  the  price  of  $4.00  per  bar- 
rel, if  the  offer  was  accepted  at  once,  and  the  potatoes 
forthwith  shipped  according  to  the  terms  of  the  telegram. 
But  that  defendant  did  not  send  and  deliver  the  telegram 
promptly,  and  through  carelessness  and  neglect  failed  to 
deliver  the  same  until  11 :45  A.  M.  on  Monday,  June  19, 
1916.  That  by  reason  of  the  delay  of  defendant  in  deliver- 
ing the  telegram,  the  potatoes  were  not  shipped  in  time  to 
be  delivered  in  accordance  with  its  terms;  and  when  de- 
livered the  market  had  fallen,  in  consequence  of  which 
plaintiff  suffered  a  loss  of  $429.43  for  the  recovery  of 
which  this  action  was  brought. 

The  telegram  was  an  interstate  message  and  was  unre- 
peated ;  and  the  blank  upon  which  it  was  written  contained 
the  usual  stipulation  that  it  was  sent  "subject  to  the  terms 
on  the  back  hereof,  which  are  hereby  agreed  to."  These 
"terms"  are  familiar  to  the  profession,  and  need  not  be 
here  repeated  at  large.  Suffice  it  to  say  that  they  con- 
tained, among  others,  the  following  clause :  "The  company 
shall  not  be  liable  for  mistakes  or  delays  in  the  transmis- 
sion or  delivery,  or  for  non-delivery  of  any  UNRE- 
PEATED  telegrams,  beyond  the  amount  received  for  send- 
ing the  same." 

By  act  of  June  18,  1910,  amending  an  act  to  regulate 
commerce  (Ch.  309,  36  Stat,  at  Large,  539),  Congress  has 
undertaken  to  occupy  the  field  of  interstate  commerce  by 
telegraph;  and  has  declared  that  as  to  all  such  business, 
telegraph,  telephone  and  cable  companies  are  common  car- 
riers within  the  meaning  and  purposes  of  the  act.  The 
act  further  prescribes  that  with  respect  to  that  class  of 
business  telegraph  companies  shall  print  and  publish  rates, 
rules,  classifications,  regulations  and  practices,  and  file 
the  same  with  the  Interstate  Commerce  Commission;  and 
confers  upon  that  tribunal  jurisdiction  to  determine  what 
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rates,  etc.,  are  just  and  reasonable.  This  action  on  the 
part  of  Congress  is  exclusive,  superseding  State  laws  on 
the  subject,  and  of  course  is  controlling  upon  State  courts. 

The  principles  here  involved  were  gone  into  so  fully  by 
this  court  in  the  case  of  Boyce  V.  Western  Urwm  Tele- 
graph Co.,  119  Va.  14,  as  to  obviate  the  necessity  for  ex- 
tended discussion.  It  was  there  held  that,  "Congress  hav- 
ing permitted  telegraph  companies  to  classify  their  inter- 
state messages  into  repeated  and  unrepeated  messages, 
and  charge  different  rates  therefor,  a  regulation  of  such 
companies  of  which  the  sender  of  the  telegram  has  notice, 
limiting  the  liability  of  the  company  on  repeated  interstate 
messages  to  the  cost  of  the  message  is  reasonable  and  will 
be  enforced." 

This  case  Is  cited  with  approval  by  the  Interstate  Com- 
merce Commission  in  the  case  of  /.  L.  &  Myrtle  CuUnra, 
Partners  Trading  as  the  Clay  County  Produce  Company 
v.  Western  Union  Telegraph  Co.,  decided  May  17,  1917.  It 
was  there  held  that,  "The  defendant's  repeated,  unre- 
peated, and  special  value  rates  for  the  transmission  of  in- 
terstate messages,  with  the  restricted  liability  attaching 
thereto,  being  expressly  sanctioned  by  section  1  of  the  act 
to  regulate  commerce,  are  binding  upon  it  as  well  as  upon 
all  others  when  such  rates  have  been  lawfully  fixed  and 
offered  to  the  public,  and  may  not  be  departed  from  until 
they  have  lawfully  been  changed/' 

We  fail  to  appreciate  the  force  of  the  contention,  that 
the  stipulation  attached  to  the  blank  on  which  this  mes- 
sage was  written,  that  "the  company  shall  not  be  liable 
for  *  *  *  delays  in  the  transmission  or  delivery,  or  for  non- 
delivery, of  any  unrepeated  telegrams,,  beyond  the  amount 
received  for  sending  the  same,"  is  inapplicable  to  the  case 
in  judgment.  The  gist  of  the  action  was  alleged  delay  in 
the  transmission  and  delivery  of  the  telegram  in  question, 
and  the  message  being  unrepeated  exemption  from  lia- 
bility in  express  terms  applied  to  that  situation.  In  the 
above  case  it  is  true  that  the  Interstate  Commerce  Com- 
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mission  points  out  that  certain  provisions  of  the  act  of 
Congress  were  not  applicable  to  the  case  before  them;  but 
there  is  no  suggestion  that  the  clause  referred  to  would  be 
inapplicable  to  the  facts  alleged  in  plaintiff's  declaration. 
On  the  contrary,  they  say :  "It  seems  clear,  therefore,  that 
the  Congress  in  recognizing,  by  the  amendment  to  the  act 
above  quoted,  these  three  classes  of  messages  with  the  dif- 
ferent charges  attached,  has  also  recognized  a  distinction 
in  the  defendant's  liability  under  them,  and  has  sanctioned 
this  distinction  for  the  future,  subject,  of  course,  to  the 
general  provisions  in  the  act  requiring  all  rates  and  all 
rules  and  regulations  affecting  rates,  to  be  reasonable  and 
uniform  in  their  application,  under  like  circumstances,  for 
the  different  kinds  of  service  offered.  Such  classification 
of  its  messages,  with  the  different  rates  and  liabilities  at- 
taching to  them,  having  affirmative  recognition  in  the  act 
itself,  it  follows  that  when  lawfully  fixed  and  offered  to 
the  public,  they  are  binding  upon  the  defendant,  and  upon 
all  those  who  avail  themselves  of  its  services,  until  they 
have  been  lawfully  changed.  Abundant  authority  for  this 
view  is  found  in  numerous  decisions  by  the  State  and  Fed- 
eral courts."    44  I.  C.  C.  670,  678. 

The  judgment  of  the  Circuit    Court    of    Northampton 
county  is  plainly  right  and  is  affirmed. 

Affirmed. 
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ABERNATHY  v.  EMPORIA  MANUFACTURING  COMPANY. 
(Richmond,  March  21,  1918.) 

1.  Actions — Damage  by  Fire — Evidence — Origin  of  Fire*— Burden  of 

Proof. — In  an  action  against  a  lumber  manufacturing  company 
operating  a  logging  railroad  to  recover  for  damage  by  fire,  the 
burden  was  upon  the  plaintiff  to  offer  evidence  to  prove  the 
origin  of  the  fire,  and  also  to  show  by  a  preponderance  of  the 
evidence  that  the  defendant  was  responsible  therefor. 

2.  Instructions — Language  Used  in  Opinions. — Language  used  by  an 

appellate  court  in  deciding  a  case  may  be  entirely  proper  and 
correctly  state  the  law,  and  yet  be  wholly  unsuitable  as  an  in- 
struction to  the  jury,  even  where  the  facts  of  the  two  cases  are 
similar.  The  appellate  judge  frequently  uses  argumentative  lan- 
guage and  also  freely  expresses  his  opinion  upon  the  facts  of  the 
case,  neither  of  which  would  be  appropriate  in  an  instruction  to 
the  jury. 

3.  Idem — Direction  to  Find  Not  Liable. — An  instruction  which  con- 

cludes with  the  statement,  that  if  the  jury  believe  the  hypothesis 
stated  in  the  instruction  the  defendant  is  not  liable,  is  equivalent 
to  directing  the  jury  to  find  for  the  defendant. 

4.  Idem — Scope* — An  instruction  which  told  the  jury  that  if  they  be- 

lieved that  the  fire  in  question  originated  on  the  right  of  way  of 
the  defendant  by  the  emission  of  sparks  or  coals  of  fire,  yet  if 
they  believed  from  the  evidence  that  the  right  of  way  was  reason- 
ably clear  of  combustible  materials  liable  to  ignition,  the  de- 
fendant was  not  liable,  was  too  limited  in  its  scope  and  effect;  it 
should  have  gone  further  and  said  that  if  the  defendant's  loco- 
motives were  equipped  with  the  best  appliances  in  known  prac- 
tical use,  and  that  they  were  in  good  order  and  carefully  operated, 
then  and  in  that  event  they  should  find  for  the  defendant. 

5.  Idem — Error  Not  Cured. — Where  the  court  is  unable  to  say  that 

the  jury  could  not  have  been  misled  by  a  material  omission  from 
an  instruction,  the  defect  in  the  instruction  is  not  cured  by  a 
correct  statement  of  the  law  in  another. 

6.  Idem — Several  Propositions  of  Law. — There  is  no  reason  why  two 

or  more  correct  propositions  of  law  may  not  be  stated  in  the  same 
instruction,  if  the  jury  will  not  be  confused  thereby. 

7.  Evidence — Exclusion. — Where  one  of  two  engines  was  identified 

as  the  only  one  that  could  have  set  out  the  fire  in  controversy,  it 
was  proper  for  the  court  to  exclude  from  the  consideration  of 
the  jury  all  evidence  of  fires  set  out  by  the  other  engine. 

8.  Instructions — Inference  from  Presumption. — WTiile  the  statement 

in  an  instruction,  that  an  inference  cannot  be  drawn  from  a  pre- 
sumption, but  must  be  founded  upon  some  fact  legally  estab- 
lished, could  not  have  been  very  helpful  to  the  jury,  in  view  of 
the  other  instructions  in  this  case,  it  could  not  have  led  them 
astray. 
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9.  Idem — Multiplicity. — It  is  not  error  to  refuse  an  instruction  which 

relates  to  a  subject  upon  which  the  jury  have  already  been  suffi- 
ciently instructed. 

10.  Evidence — Origin  of  Fire — Condition  of  Right  of  Way. — Where 
witnesses  for  the  defendant  had  testified  that  the  right  of  way 
of  the  defendant  had  been  raked  and  burned  shortly  before  the 
fire,  the  inference  being  that  they  referred  to  the  entire  right 
of  way,  it  was  not  error  to  exclude  testimony  offered  by  the 
plaintiff  to  show  that  the  right  of  way  was  foul  at  a  point  a 
mile  distant  from  the  alleged  point  of  origin  of  the  fire,  it  being 
immaterial  as  tending  to  show  the  condition  of  the  right  of  way 
at  the  point  at  which  the  fire  originated. 

11.  Idem — Condition  of  Engine. — Where  there  was  evidence  to  the 
effect  that  No.  11  as  well  as  No.  12  engine  passed  the  point  where 
the  fire  originated  shortly  before  it  broke  out,  it  was  error  to 
exclude  evidence  as  to  the  condition  of  engine  No.  11  shortly 
after  the  fire. 

12.  Idem — Prior  Consistent  Statement. — Where  the  date  of  an  alleged 

inconsistent  statement  is  not  fixed,  evidence  of  a  supposed  prior 
consistent  statement  is  inadmissible. 

13.  Pleading  and  Practice — Examination  of  Witnesses — Discretion. 
— Great  latitude  is  allowed  trial  courts  in  the  matter  of  the  ex- 
amination of  witnesses,  and  their  rulings  thereon  will  not  be 
reversed  unless  clearly  prejudicial  to  the  party  excepting.  Ordi- 
narily, permitting  a  leading  question  to  be  asked  is  no  ground 
for  reversal. 

14.  Idem — View  by  Jury — Discretion. — The  question  of  the  propriety 
of  ordering  a  view  lies  largely  in  the  discretion  of  the  trial  court, 
which  should  grant  it  only  when  it  is  reasonably  certain  that 
it  will  be  of  substantial  aid  to  the  jury  in  reaching  a  correct 
verdict.  The  decision  of  a  trial  court  in  this  respect  will  not  be 
reversed  unless  the  record  shows  that  a  view  was  necessary  to  a 
just  decision. 

Error  to  Circuit  Court  of  Lunenburg  county. 

Reversed. 

Buford  &  Peterson,  for  the  plaintiff  in  error. 
Irby  TurribvXl  <md  Hiram  WaU,  for  the  defendant  in  er- 
ror. 

Burks,  J.: 

This  is  an  action  brought  by  the  plaintiff  in  error  to  re- 
cover the  value  of  a  large  quantity  of  lumber  destroyed  by 
fire,  which  was  alleged  to  have  been  set  out  by  the  engine 
of  defendant  in  error.  The  defendant  in  error  operates  a 
lumber  manufacturing  plant.  It  owns  a  considerable 
amount  of  timber  in  the  county  of  Lunenburg,  and  in  con- 
nection with  its  enterprise  is  engaged  in  hauling  logs  from 
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the  woods  to  its  sawmill.  Its  transportation  system  con- 
sists of  a  logging  railroad,  over  which  it  operates  regular 
trains  from  its  principal  camp  in  Lunenburg  to  a  junction 
point  called  South  Hill,  on  the  Southern  Railway.  The  log- 
ging road  is  a  railroad  of  inferior  character,  and  over  it 
there  are  used  regularly  two  engines  to  pull  its  trains. 

On  April  27,  1915,  a  fire  broke  out  on  or  near  its  rail- 
way track,  which  was  communicated  to  the  plaintiff's  lum- 
ber and  destroyed  it.  The  defendant's  contention  is  that 
the  fire  was  not  set  out  by  its  engines.  There  was  a  verdict 
and  judgment  for  the  defendant,  to  which  judgment  this 
writ  of  error  was  awarded. 

The  first  error  assigned  is  that  the  verdict  was  contrary 
to  the  law  and  the  evidence.  The  evidence  and  not  the 
facts  being  certified,  the  case  stands  in  this  court  as  on  a 
demurrer  to  the  evidence  by  the  plaintiff  in  error.  Code, 
sec.  3454. 

The  theory  of  the  defendant  was  and  is  that  the  fire  was 
not  set  out  by  its  engines,  and,  viewed  as  on  a  demurrer 
to  the  evidence  by  the  plaintiff  in  error,  the  evidence  to 
support  the  verdict  is  so  abundant  that  it  is  deemed  un- 
necessary to  recite  it  here.  Some  of  it  is  hereinafter  given 
in  the  discussion  of  the  fourth  assignment  of  error. 

The  second  assignment  of  error  is  to  the  action  of  the 
trial  court  in  giving  the  following  instruction: 

"The  court  instructs  the  jury  that  the  burden  is  on  the 
plaintiff  to  show  by  a  preponderance  of  evidence  how  and 
why  the  fire  occurred  and  to  warrant  a  verdict  for  the 
plaintiff  the  final  burden  rests  upon  him  to  prove  by  a  pre- 
ponderance of  evidence  that  the  origin  of  said  fire  was  due 
to  the  negligence  of  the  defendant." 

The  chief  objection  urged  to  this  instruction  is  to  the  use 
of  the  expression  "how  and  why,"  and  it  is  said  that  the 
repeated  reiteration  of  the  duty  of  the  plaintiff  was  calcu- 
lated to  convey  to  the  jury  the  idea  that  the  plaintiff  was 
required  to  prove  his  case  beyond  a  reasonable  doubt.  We 
cannot  concur  in  this  conclusion.    It  cannot  be  doubted  that 
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the  burden  was  upon  the  plaintiff  to  offer  evidence  to  prove 
the  origin  of  the  fire,  and  also  to  show  by  a  preponderance 
of  the  evidence  that  the  defendant  was  responsible  there- 
for.   This,  the  first  part  of  the  instruction  assumed  to  do. 
The  instruction  then,  as  if  by  way  of  explanation  of  what 
had  been  stated,  proceeds,  "and  to  warrant  a  verdict  for 
the  plaintiff  the  final  burden  rests  upon  him  to  prove  by  a 
preponderance  of  evidence  that  the  origin  of  said  fire  was 
due  to  the  negligence  of  the  defendant."    Certainly  no  ob- 
jection can  be  found  to  this  part  of  the  instruction,  and, 
when  the  instruction  is  read  as  a  whole,  it  did  no  more  than 
tell  the  jury  that  the  burden  was  upon  the  plaintiff,  by  a 
preponderance  of  the  evidence,  to  establish  the  fact  that 
the  fire  in  question  was  set  out  by  the  defendant,  or  to 
trace  the  origin  of  the  fire  to  the  defendant's  agency.    The 
object  of  the  instruction  was  to  tell  the   jury   that  they 
could  not  guess  at  the  origin  of  the  fire,  but  that  this  fact 
must  be  established  by  evidence,  and  that,  in  order  to  fix  a 
liability  on  the  defendant  by  finding  a  verdict  in  his  favor 
against  the  defendant,  the  burden  was  upon  the  plaintiff  to 
show,  by  a  preponderance  of  the  evidence,  "that  the  origin 
of  said  fire  was  due  to  the  negligence  of  the  defendant." 
The  instruction  might  have  been  framed  in  language  more 
apt  to  express  this  idea,  but,  under  the  facts  of  this  case, 
we  do  not  see  how  the  jury  could  have  been  misled  by  it 
The  law  on  this  subject  has  been  frequently  stated  by  this 
court.    C.  &  0.  Ry.  Co.  V.  Sparrow,  98  Va.  63 ;  N.  &  W.  Ry. 
Co.  v.  Cromer,  99  Va.  763 ;  Southern  Ry.  Co.  V.  Hdtt,  102 
Va.  135;  C.  &  0.  Ry.  Co.  v.  Heath,  103  Va.  64;  A.  C.  L.  R. 
Co.  V.  Watkins,  104  Va.  154. 

We  base  our  conclusion,  as  to  this  instruction,  on  the 
language  of  the  instruction,  read  in  connection  with  the 
evidence  in  this  case,  and  not  on  the  fact  that  the  same 
language  has  been  used  in  opinions  of  this  court  In  another 
case,  or  cases.  Language  used  by  an  appellate  court  in  de- 
ciding a  case  may  be  entirely  proper  and  correctly  state 
the  law,  and  yet  be  wholly  unsuitable  as  an  instruction  to 
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the  jury,  even  where  the  facts  of  the  two  cases  are  similar. 
The  appellate  judge  frequently  uses  argumentative  lan- 
guage and  also  freely  expresses  his  opinion  upon  the  facts 
of  the  cases,  neither  of  which  would  be  appropriate  in  an 
instruction  to  the  jury.  So  that  the  mere  fact  that  certain 
language  has  been  used  by  the  judge  of  the  appellate  court 
in  rendering  an  opinion  is  not  of  itself  sufficient  to  justify 
the  use  of  the  same  language  by  a  trial  court  in  its  instruc- 
tion to  the  jury.  Atlanta  &  W.  P.  R.  Co.  V.  Hudson,  (Ga.), 
50  S.  E.  29;  Farrall  V.  Far+nam  (Md.),  5  Atl.  622. 

The  third  error  assigned  is  to  the  action  of  the  trial 
court  in  giving  to  the  jury  the  following  instruction : 

"The  court  instructs  the  jury  that  even  if  they  believe 
from  the  evidence  that  the  fire  in  question  originated  on 
the  right  of  way  of  the  defendant  by  the  emission  of  sparks 
or  coals  of  fire,  yet  if  they  believe  from  the  evidence  that 
said  right  of  way  was  reasonably  clear  of  combustible  ma- 
terials liable  to  ignition,  then  the  defendant  is  not  liable." 

The  plaintiff  in  his  declaration  presented  two  aspects  of 
the  case,  one  that  the  fire  started  on  the  right  of  way,  which 
was  foul,  and  the  other  that  on  account  of  the  negligent 
construction  and  operation  of  its  trains  sparks  were  cast 
beyond  its  right  of  way  and  set  out  the  fire  in  question.  The 
instruction  was  addressed  to  the  first  aspect  of  the  plain- 
tifFs  case  as  stated  in  the  declaration,  and  although  it  con- 
cludes with  the  statement,  that  if  they  believe  the  hypo- 
thesis stated  in  the  instruction  the  defendant  is  not  liable, 
these  words  were  equivalent  to  directing  the  jury  to  find 
for  the  defendant.  If  the  jury  took  this  view  of  the  case, 
and  the  instruction  was  otherwise  correct,  there  was  no 
error  in  directing  a  finding  for  the  defendant.  The  fire' 
could  not  have  originated  both  on  and  off  the  right  of  way. 
The  declaration,  in  separate  counts,  propounded  both  the- 
ories, and  the  plaintiff  has  no  ground  of  complaint  if  the 
jury  adopted  one  of  the  theories  and  rejected  the  other. 
The  instruction  tells  the  jury,  if  they  adopt  the  theory  that 
the  fire  originated  on  the  defendant's  right  of  way,  still 
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they  must  find  for  the  defendant  if  they  believe  the  right 
of  way  was  reasonably  free  from  combustible  material. 
This  was  not  taking  a  partial  view  of  the  case,  but  defined 
the  rights  of  the  parties  in  the  event  the  jury  should  adopt 
that  theory  of  the  case.  But  even  in  this  aspect  of  the  case, 
the  instruction  to  the  jury  was  too  limited  in  its  scope  and 
effect.  The  right  of  way  of  the  defendant  may  have  been 
reasonably  clear  of  combustible  material  liable  to  ignition, 
and  yet  if  the  defendant,  by  reason  of  defective  locomo- 
tives, or  by  the  improper  operation  of  the  locomotives,  scat- 
tered fire  along  the  right  of  way,  which  was  communicated 
to  the  property  of  the  plaintiff,  the  plaintiff  would  be  en- 
titled to  recover,  although  its  right  of  way  was  reasonably 
clear  of  combustible  material.  The  defendant  could  not 
have  been  allowed,  simply  by  keeping  its  right  of  way  rea- 
sonably clear  of  combustible  material,  to  scatter  fire  along 
its  right  of  way  which  would  cause  damage  to  others.  The 
instruction,  in  this  respect,  should  have  gone  further  and 
said,  that  if  the  right  of  way  was  reasonably  clear  of  com- 
bustible material,  and  the  defendant's  locomotives  were 
equipped  with  the  best  appliances  in  known  practical  use, 
that  they  were  in  good  order  and  carefully  operated,  then 
and  in  that  event  they  should  find  for  the  defendant.  The 
law  was  correctly  stated  in  another  instruction  given  at 
the  instance  of  the  defendant,  hereinafter  quoted  in  the 
discussion  of  the  eighth  assignment  of  error,  but  we  are 
unable  to  say  that  the  jury  could  not  have  been  misled  by 
the  material  omission  aforesaid  from  this  instruction, 
which  purported  to  state  the  law  applicable  where  the  fire 
started  on  defendant's  right  of  way,  and  when  this  is  the 
case  the  defect  in  one  instruction  is  not  cured  by  a  correct 
statement  of  the  law  in  another.  The  instruction,  as  given, 
was  erroneous.    American  L.  Co.  v.  Whitlock,  109  Va.  238. 

The  fourth  assignment  of  error  is  to  the  action  of  the 
trial  court  in  giving  the  following  instruction : 

"The  jury  are  instructed  that  not  only  is  the  burden  of 
showing  negligence  by  a  preponderance  of  the  evidence 
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upon  the  plaintiff,  but  if  the  fire  may  have  been  started 
from  one  of  two  causes,  for  one  of  which  the  defendant  is 
responsible,  but  not  for  the  other,  the  plaintiff  cannot  re- 
cover; neither  can  he  recover  if  it  was  just  as  probable 
that  the  fire  was  caused  by  the  one  as  by  the  other;  that  is 
to  say,  if  the  jury  believe  from  the  evidence  that  the  said 
fire  might  have  been  set  out  by  the  boys  who  were  smok- 
ing cigarettes,  who  had  passed  along  where  the  fire  origi- 
nated, if  they  believe  from  the  evidence  that  the  boys  said 
to  have  passed  did  so  pass  and  if  they  further  believe  from 
the  evidence  that  the  boys  were  smoking,  as  well  as  by 
sparks  from  the  engine  of  the  defendant ;  or  if  it  was  just 
as  probable  that  the  fire  was  caused  by  the  one  as  by  the 
other,  they  should  find  for  the  defendant." 

The  objection  made  to  this  instruction  is  that  it  consists 
of  many  incongruous,  unrelated  and  contradictory  propo- 
sitions bound  up  together.  It  is  also  insisted  that  the  in- 
struction is  erroneous  because  it  takes  a  partial  view  of  the 
evidence,  and  because  in  some  respects  based  upon  a  mere 
scintilla  of  evidence.  We  do  not  think  the  instruction  is 
amenable  to  the  objections  that  are  made  to  it.  The  propo- 
sitions that  are  inserted  in  the  instruction  have  been  laid 
down  by  numerous  decisions  of  this  court.  A.  C.  L.  R.  Co. 
V.  Watkins,  supra;  C.  &  0.  Railway  Company  V.  Heath, 
supra,  and  cases  cited.  It  is  true  that  probably  all 
of  the  propositions  stated  in  the  instruction  have  not 
b^en  announced  in  a  single  case,  but  there  is  no  reason  why 
two  or  more  correct  propositions  of  law  may  not  be  stated 
in  the  same  instruction,  if  the  jury  will  not  be  confused 
thereby.  Nor  do  we  think  that  any  portion  of  the  instruc- 
tion is  based  upon  a  mere  scintilla  of  evidence.  The  the- 
ory of  the  defendant  was  that  the  fire  was  set  out  by  some 
agency  other  than  the  defendant.  This  theory  was  sup- 
ported by  testimony  introduced  to  the  effect  that  two  boys 
smoking  cigarettes  were  seen  going  in  the  direction  in 
which  the  fire  originated  at  a  propitious  time  for  it  to  have 
been  set  out  through  their  negligence.    It  is  true  that  this 
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testimony  was  vigorously  assailed,  but  there  was  other  tes- 
timony in  the  case  tending  to  support  the  theory  of  the  de- 
fendant that  the  fire  was  not  set  out  through  its  agency. 
The  engineer  who  operated  the  only  engine  which  in  the 
defendant's  view  could  have  set  out  the  fire  testified  that 
he  saw  the  fire  burning  as  he  approached  the  spot  where 
the  defendant  claims  it  originated.  The  defendant's  fore- 
man also  testified  that  he  saw  the  boys  and  talked  with 
them  shortly  before  the  fire  started.  The  defendant  also 
offered  testimony  to  show  that  the  wind  was  blowing  hard 
in  the  opposite  direction  from  the  point  at  which  the  de- 
fendant alleges  that  the  fire  started  and  that  the  fire  ac- 
tually started  nearly  one  hundred  yards  from  its  right  of 
way  at  such  point.  All  of  this  evidence  tended  to  support 
the  theory  of  the  defendant  that  it  was  not  responsible  for 
the  origin  of  the  fire. 

The  fifth  assignment  of  error  is  to  the  action  of  the  court 
in  giving  the  following  instruction: 

"The  court  instructs  the  jury  that,  unless  they  believe 
from  the  evidence  that  engine  eleven  might  have  caused 
the  fire  complained  of,  they  should  not  consider  any  evi- 
dence relative  to  fires  testified  to  have  been  set  out  by  en- 
gine eleven  nor  the  evidence  relative  to  what  is  known  as 
'Second  Fire/  or  the  fire  west  of  Woods  Camp,  unless  they 
believe  that  the  engine  that  might  have  caused  the  fire  in 
question  might  also  have  originated  that  fire." 

The  objection  made  to  this  instruction  is  that  it  is  Hi- 
coherent,  and  that  according  to  the  defendant's  explana- 
tion of  it,  "it  combines  two  distinct  charges  with  reference 
to  two  severable  questions  which  are  so  inextricably  blen- 
ded as  to  be  utterly  misleading  and  confusing  to  the  jury." 
We  do  not  think  that  the  instruction  is  amenable  to  the  ob- 
jection made.  The  evidence  shows  that  there  were  but  two 
engines  that  operated  regularly  on  this  road,  and  only  two 
had  run  on  it  that  day.  The  evidence  for  the  defendant 
clearly  showed  that  engine  No.  12  wag  the  only  engine 
which  could  have  set  out  the  fire,  and  that  engine  No.  11 


Digitized  by 


Google 


Abernathy  v.  Emporia  Manufacturing  Co.     553 

had  not  been  along  that  part  of  the  track  since  nine  o'clock 
in  the  morning.  There  was  some  evidence,  however,  on 
the  part  of  the  plaintiff  that  engine  No.  11  as  well  as  en- 
gine No.  12  had  passed  over  the  track  at  an  opportune  time 
to  have  started  the  fire  in  question.  It  was  to  meet  this 
condition  of  affairs  that  this  instruction  was  asked.  The 
fire,  if  set  out  by  one  of  the  defendant's  engines,  could  only 
have  been  set  out,  according  to  the  testimony,  by  engine 
No.  11  or  engine  No.  12.  The  defendant  was  satisfied  that 
the  evidence  on  behalf  of  the  plaintiff  was  insufficient  to 
show  that  engine  No.  11  was  at  all  concerned  in  the  fire, 
and  hence  asked  the  court  to  give  the  instruction  above 
mentioned;  and  clearly,  if  the  jury  believed  that  the  fire 
in  controversy  had  not  been  set  out  by  engine  No.  11,  and 
that  the  engine  which  might  have  caused  the  fire  in  ques- 
tion might  also  have  originated  the  second  fire,  then  the 
instruction  was  proper.  If  the  fire  could  only  have  been 
set  out  by  one  of  two  engines  and  one  of  these  was  elimi- 
nated entirely,  then  the  evidence  relating  to  fires  set  out 
by  the  eliminated  engine  was  not  proper  for  the  considera- 
tion of  the  jury. 

The  elimination  of  the  connection  of  engine  No.  11  with 
the  fire  in  controversy,  in  effect  identified  engine  No.  12 
as  the  only  engine  of  the  defendant  which  could  have  set 
out  the  fire  in  question  and  if  engine  No.  12  was  identified  as 
the  only  one  that  could  have  set  the  fire  out,  it  was  proper 
for  the  court  to  exclude  from  the  consideration  of  the  jury 
all  evidence  of  fires  set  out  by  the  other  engine.  N.  &  W. 
Ry.  Co.  v.  Briggs,  103  Va.  105,  and  cases  cited. 

The  sixth  assignment  of  error  is  to  the  action  of  the 
court  in  giving  to  the  jury  the  following  instruction : 

"The  court  instructs  the  jury  that  in  order  to  warrant  a 
verdict  against  the  defendant,  the  evidence  must  show  more 
than  a  probability  of  a  negligent  act.  An  inference  cannot 
be  drawn  from  a  presumption,  but  must  be  founded  upon 
some  fact  legally  established." 
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This  instruction  is  in  language  which  has  been  repeat* 
ely  used  in  the  opinions  of  this  court.  JV.  &  W.  Ry.  Co.  V. 
Cromer,  supra;  Southern  Ry.  Co.  V.  Hall,  supra;  C.  &  0. 
Ry.  Co.  v.  Heath,  supra;  N.  &  W.  Ry.  Co.  v.  Briggs,  supra. 
While  we  do  not  think  that  the  statement  in  the  instruc- 
tion, that  an  inference  cannot  be  drawn  from  a  presump- 
tion, but  must  be  founded  upon  some  fact  legally  estab- 
lished, could  have  been  very  helpful  to  the  jury,  we  fed 
equally  sure  that  in  view  of  other  instructions  given  in  the 
case  it  could  not  have  led  them  astray.  In  this  connection 
see  C.  &  O.  Ry.  Co.  v.  Ware,  15  Va.  App.  213. 

The  seventh  assignment  of  error  was  withdrawn. 

The  eighth  assignment  of  error  was  to  the  refusal  of  the 
court  to  give  the  following  instruction  offered  by  the  plain- 
tiff: 

"The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  fire  which  consumed  the  lumber  of 
the  said  C.  P.  Abernathy  originated  from  sparks  or  cinders 
emitted  by  one  of  the  engines  of  the  defendant,  then  the 
said  defendant  is  presumptively  guilty  of  negligence;  and 
that,  while  the  law  recognizes  the  fact  that  the  skillful  do 
not  agree  in  the  matter  of  instrumentalities  and  allows  to 
any  one  using  mechanical  devices  the  freedom  of  action  and 
judgment  which  must  be  incident  to  such  difference  in 
judgment  and  accordingly  does  not  permit  the  jury  to  con- 
demn a  device  merely  because  some  other  person  using  a 
similar  device  prefers  a  different  pattern,  yet  under  the 
circumstances  aforesaid,  the  burden  is  upon  the  defendant 
to  prove  that  its  said  engine  was  equipped  with  the  best 
mechanical  appliances  in  known  and  practical  use  for  pre- 
venting the  escape  of  sparks  and  cinders ;  that  it  was  kept 
in  such  proper  condition  and  repair,  and  that  it  was  man- 
aged and  operated  with  such  proper  care  and  prudence  as 
reasonably  to  prevent  the  escape  of  sparks  and  cinders  and 

the  communication  of  fire  to  the  propertv  of  the  said  C.  P. 
Abernathy,  the  plaintiff  in  this  action." 
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The  jury  had  already  been  sufficiently  instructed  on  this 
subject,  and  almost  in  the  very  language  of  the  instruction 
requested,  and  there  was  no  error  in  refusing  it.  The  in* 
struction  was  fully  covered  by  the  following  instructions, 
the  first  of  which  was  given  at  the  instance  of  the  plaintiff, 
and  the  second  at  the  instance  of  the  defendant : 

"The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  fire  which  consumed  the  lumber  of 
the  plaintiff  originated  from  sparks  or  cinders  emitted  by 
one  of  the  engines  of  the  defendant,  then  the  said  defen- 
dant is  presumptively  guilty  of  negligence." 

"The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  defendant's  engine,  which  is  alleged 
to  have  started  the  fire  that  destroyed  the  plaintiff's  lum- 
ber, was  equipped  with  as  good  a  spark  arrester  and  ash 
pan  as  is  known  in  practical  use ;  that  such  spark  arrester 
and  ash  pan  were  in  good  repair,  and  that  said  engine  was 
operated  by  a  skilful  engineer  with  ordinary  care,  and  that 
the  right  of  way  was  reasonably  clear  to  combustible  mat- 
ter liable  to  ignition,  they  must  find  for  the  defendant,  al- 
though they  may  also  believe  from  the  evidence  that  the 
defendant's  engine  set  out  the  fire  in  question." 

The  ninth  assignment  of  error  relates  to  the  exclusion  of 
testimony  offered  by  the  plaintiff,  that  the  defendant's 
right  of  way  was  clear  and  free  of  combustible  material  at 
a  point  a  mile  from  where  the  fire  occurred.  It  is  true  that 
evidence  had  been  offered  by  the  president  and  superinten- 
dent of  the  defendant  company  that  the  right  of  way  of  the 
defendant  had  been  raked  and  burned  shortly  before  the 
fire.  The  material  point  at  issue  was  whether  or  not  the 
right  of  way  was  foul  at  the  point  where  the  fire  occurred. 
Upon  this  point  the  witness  was  asked  to  state  if  he  knew 
what  was  the  condition  of  the  right  of  way  where  the  fire 
started,  and  he  answered,  "I  couldn't  tell  you  because  I 
don't  know  the  condition."  He  was  then  asked  how  far 
from  the  place  where  the  fire  was  said  to  have  originated 
was  the  portion  of  the  track  with  which  he  was  familiar, 
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and  he  answered  that  it  was  a  mile  from  the  fire.  We  think 
there  was  no  error  in  excluding  this  testimony.  While  the 
natural  inference  from  the  testimony  of  the  defendant's 
witnesses  is  that  the  entire  right  of  way  had  been  raked 
and  burned  shortly  before  the  fire,  and  the  testimony  of 
the  witness  offered  showed  that  it  had  not  been  raked  and 
burned  throughout  its  entire  length,  it  was  really  imma- 
terial as  tending  to  show  what  the  condition  of  the  track 
was  at  the  point  at  which  the  fire  originated,  and  the  testi- 
mony offered  is  of  too  doubtful  a  character  to  be  of  value 
to  the  jury  in  arriving  at  a  proper  conclusion  as  to  what 
was  the  condition  of  the  track  at  the  point  of  the  fire. 

The  tenth  assignment  of  error  relates  to  the  refusal  to 
allow  the  plaintiff  to  show  that  in  the  latter  part  of  May, 
1915,  engine  No.  11  had  been  seen  by  him  to  set  fire.  At 
least  one  witness  for  the  plaintiff  had  testified  that  engine 
No.  11  as  well  as  No.  12  had  passed  the  place  where  the 
fire  originated  shortly  before  it  broke  out,  and  it  was  com- 
petent, therefore,  for  the  plaintiff  to  show  the  bad  condi- 
tion of  engine  No.  11  soon  after  the  fire,  as  it  would  have 
a  tendency  to  show  that  it  was  in  bad  condition  on  the  day 
of  the  fire,  and  if  the  jury  believed  that  engine  No  11  might 
have  set  out  the  fire,  it  was  competent  to  show  its  bad  con- 
dition.   The  exclusion  of  this  evidence  we  think  was  error. 

The  eleventh  assignment  of  error  was  to  the  admission 
of  testimony  showing  a  prior  consistent  statement  of  a  wit- 
ness who  had  testified  to  a  material  fact  in  the  case.  Coun- 
sel for  the  plaintiff  conferred  with  the  witness,  Lee  Owen, 
who  lived  close  to  the  point  of  origin  of  the  fire,  with  refer- 
ence to  what  he  knew  about  it,  and  in  answer  to  their  in- 
terrogatories he  had  told  them  he  had  not  seen  anybody  in 
that  section  who  could  have  set  out  the  fire,  on  that  day. 
When  put  on  the  stand  to  testify  for  the  plaintiff,  he  testi- 
fied that  two  boys  had  been  at  his  house  about  half  an  hour 
before  the  fire,  and  that  they  left  his  house,  smoking  ciga- 
rettes, going  along  the  path  in  the  direction  in  which  the 
fire  originated,  and  that  they  said  they  were  looking  for  a 
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job.  This  testimony  took  the  plaintiff  by  surprise.  Coun- 
sel for  the  plaintiff  treating  the  witness  as  adverse  ex- 
amined him  at  great  length  on  this  subject,  and  among 
other  things  asked  him  if  he  had  not  offered  to  sell  his  tes- 
timony to  the  plaintiff's  brother  for  $140.  They  also  proved 
by  the  plaintiff's  brother  that  Owen  had,  in  effect,  made 
such  offer.  After  this  evidence  had  been  introduced,  the 
defendant  put  a  witness  on  the  stand  to  prove  that  Owen 
had  stated  to  the  witness  the  same  facts  that  he  had  testi- 
fied to  on  the  stand  about  seeing  the  two  boys  leave  his 
house  smoking  cigarettes.  The  plaintiff  objected  to  the  re- 
ception of  this  testimony,  but  the  court  overruled  the  ob- 
jection, and  allowed  the  testimony  to  be  received. 

This  action  was  brought  to  the  first  September  rules, 
1915,  and  the  trial  took  place  at  the  March  term,  1916.  It 
sufficiently  appears  that  the  prior  consistent  statement  of- 
fered in  evidence  was  made  in  October  or  November,  1915, 
after  this  action  was  brought.  The  date  of  the  inconsis- 
tent statement  is  not  fixed,  but  it  was  at  least  two  or  three 
months  before  the  trial.  Whether  it  was  before  or  after 
the  consistent  statement  cannot  be  definitely  fixed  by  the 
record,  nor  is  the  date  fixed  when  the  witness  is  alleged  to 
have  offered  to  sell  his  testimony  to  the  plaintiff.  Under 
such  circumstances,  the  testimony  as  to  the  supposed  prior 
consistent  statement  was  plainly  inadmissible,  and  it  was 
error  to  receive  it.  The  testimony  in  this  case  does  not 
bring  it  within  the  rule  which  permits  evidence  of  a  prior 
consistent  statement  before  the  time  when  the  supposed 
bias  or  corruption  could  have  existed,  in  order  to  repel  the 
presumption  that  the  present  testimony  was  attributable 
to  such  bias  or  corruption.  Repass  v.  Richmond,  99  Va. 
508;  1  Gr.  Ev.  (16  Ed.),  sec.  469-b. 

The  twelfth  assignment  of  error  is  to  the  action  of  the 
court  in  allowing  the  engineer  who  operated  engine  No.  12 
on  that  day  to  answer  a  question  propounded  to  him  by 
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counsel  for  the  defendant.  The  question  and  answer  were 
as  follows:  "Were  you  careful  in  the  operation  of  your 
engine?"  and  he  answered,  "Yes,  sir." 

Objection  was  made  to  this  question  in  the  trial  court, 
on  the  ground  that  it  was  leading.  In  this  court  it  is  in- 
sisted that  the  question  called  for  an  expression  of  opinion 
by  one  who  was  not  expert,  and  had  not  been  shown  to  be 
qualified  to  give  expert  testimony.  The  question  was  plain- 
ly leading,  and  the  witness  should  not  have  been  permitted 
to  answer  it,  but  this  did  not  constitute  reversible  error. 
It  had  already  been  shown  by  another  witness  that  Burton, 
the  witness  under  examination,  was  an  engineer  of  experi- 
ence, and  was  "a  very  good  geared  locomotive  engineer- 
one  of  the  best  we  have,  and  the  most  careful  engineer  we 
have."  Great  latitude  is  allowed  trial  courts  in  the  matter 
of  the  examination  of  witnesses  and  their  rulings  thereon 
will  not  be  reversed  unless  clearly  prejudicial  to  the  party 
excepting.  Ordinarily,  permitting  a  leading  question  to 
be  asked  is  no  ground  for  reversal.  Smith  v.  Stanley,  114 
Va.  119,  125. 

Whether  or  not  we  should  consider  the  objection  raised 
for  the  first  time  in  this  court,  that  the  question  called  for 
the  expression  of  an  opinion  by  a  non-expert  witness,  need 
not  be  considered,  as  the  judgment  has  to  be  reversed  on 
other  grounds,  and  the  question  will  not  probably  arise  on 
another  trial. 

The  thirteenth  assignment  of  error  relates  to  a  state- 
ment of  counsel  for  the  defendant  on  cross-examination  of 
a  witness  introduced  on  behalf  of  the  plaintiff.  The  ques- 
tions asked  and  statement  of  counsel  are  set  forth  in  a  bill 
of  exceptions  as  follows: 

"Q.  Do  you  know  where  that  shanty,  in  which  Lee  Owen 
lives  is?  A.  No,  I  don't  visit  there. 

"Q.  I  didn't  ask  you  if  you  visited  there;  I  asked  you  do 
you  know  where  that  little  red  shanty  is?    A.  No,  sir. 
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"Q.  Do  you  know  where  the  spur  from  this  track  which 
goes  in  a  southern  direction  is?  A.  Yes,  sir,  I  know  where 
there  is  a  track  that  goes  down  the  branch  like. 

"Q.  Don't  you  know,  as  a  matter  of  fact,  that  there  is  a 
little  red  shanty  there  between  this  track  and  that?  A. 
No,  I  have  not  visited  it  at  all. 

"Q.  I  didn't  ask  you  if  you  had  visited  it,  Mr.  Turner; 
we  are  not  trying  to  prove  you  have  visited  it.  The  point 
I  am  asking  you,  and  I  want  you  to  answer,  if  you  will  pay 
attention,  is  this :  I  know,  Mr.  Turner,  this  situation  my- 
self, and  there  are  others  who  know  it,  and  I  want  to  ask 
you  to  see  if  we  coincide. 

"Mr.  Peterson:    I  object  to  the  statement. 

"The  Court:     I  overrule  the  objection. 

"Mr.  Peterson:    We  except." 

We  see  nothing  in  that  that  could  have  prejudiced  the 
plaintiff.  The  exception  was,  therefore,  properly  over- 
ruled. 

The  fourteenth  assignment  of  error  was  to  the  action  of 
the  court  in  declining  to  order  a  view  of  the  premises.  The 
question  of  the  propriety  of  ordering  a  view  lies  largely  in 
the  discretion  of  the  trial  court,  which  should  only  grant  it 
when  it  is  reasonably  certain  that  it  will  be  of  substantial 
aid  to  the  jury  in  reaching  a  correct  verdict,  and  whose  de- 
cision will  not  be  reversed  unless  the  record  shows  that  a 
view  was  necessary  to  a  just  decision.  Cutchin  v.  Roanoke, 
113  Va.  452,  6  Va.  App.  395;  Stonegap  Colliery  Co.  V. 
Hamilton,  119  Va.  271,  12  Va.  App.  265.  There  is  no  con- 
troversy here  as  to  the  location  of  the  road,  and  the  gen- 
eral conditions  surrounding  it,  and  there  was  no  necessity 
for  a  view  in  order  to  assist  the  jury  in  understanding  the 
testimony.  The  testimony  in  connection  with  a  plat  used 
on  the  trial  would  seem  to  have  been  clear  enough  with- 
out the  necessity  for  a  view.  In  addition  to  this,  it  appears 
that  delay  in  the  trial  would  have  been  caused  by  ordering 
a  view,  and  that  the  plaintiff  had  not  made  any  provision 
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to  take  the  jury  to  the  scene  of  the  fire.  We  think  there 
was  no  error  in  the  action  of  the  trial  court  in  refusing  to 
order  a  view. 

For  the  errors  committed,  as  pointed  out  in  considering 
assignments  of  error  Nos.  3,  10  and  11,  the  judgment  of 
the  trial  court  must  be  reversed. 

Reversed. 


BERLIN,  BY,  Ac,  v.  WALL  ET  ALS. 

(Richmond,  March  21 ,  1918.) 

1.  Negligence — Undisputed  Facts. — Where  the  facts  as  to  negligence 

alleged  are  clear  and  undisputed,  the  court  must  say  as  a  matter 
of  law  whether  or  not  they  constitute  negligence ;  and  this  is  true 
whether  the  issue  is  raised  by  demurrer  to  the  declaration  or  de- 
murrer to  the  evidence. 

2.  Landlord  and  Tenant — Condition  of  Leased  Premises — Duty  of 

Landlord. — The  general  rule  is  that  a  landlord  who  leases  separate 
portions  of  the  same  building  to  different  tenants  and  retains  con- 
trol of  the  stairways  and  passageways  used  in  common  by  all  the 
tenants,  is  under  an  implied  obligation  to  use  reasonable  care  to 
keep  the  parts  reserved  in  a  safe  condition  for  use,  and  a  failure 
to  perform  that  duty  renders  him  liable  for  an  injury  resulting 
therefrom  to  a  tenant  or  a  member  of  his  family,  or  any  person 
properly  on  the  premises  who  is  himself  free  from  fault. 

3.  Idem  —  Common   Use  of  Passageway  and  Playroom  —  Barrier — 

Warning. — Where  separate  portions  of  a  building  are  leased  to 
different  tenants  and  a  room  is  reserved  by  the  landlord  for  the 
common  use  of  the  tenants  as  a  passageway  and  playroom,  it  is 
the  duty  of  the  landlord  to  keep  the  room  in  a  reasonably  safe 
condition  for  the  purpose  to  which  it  was  devoted;  but  as  to  a 
portion  of  the  room  occupied  by  a  skylight  and  cut  off  by  a  rail- 
ing erected  around  it,  the  barrier  distinctly  and  definitely  warned 
the  tenants  not  to  use  it,  and  the  landlord  did  not  owe  to  a 
tenant  and  his  family  the  duty  of  protecting  them  against  the 
consequences  of  disregarding  the  warning. 

4.  Negligence — Burden  of  Proof — Anticipation  of  Accident. — It  is 

fundamental  in  an  action  for  personal  injury  alleged  to  have 
been  occasioned  by  the  negligence  or  default  of  another,  that  it 
be  shown  that  the  defendant  owed  some  duty  or  obligation  to  the 
party  injured  which  he  failed  to  discharge.  Proper  care  does 
not  require  the  anticipation  of  every  accident  that  can  happen, 
or  the  providing  of  every  conceivable  safeguard  for  the  preven- 
tion of  any  possibility  of  an  accident.  It  does,  however,  requite 
the  exercise  of  reasonable  care  to  avoid  accidents  which,  accord- 
ine  to  observation  and  experience,  are  likelv  to  happen. 

5.  Landlord  and  Tenant— Defect  in  Leased  Premises— Liability  of 

Landlord. — A  landlord  is  not  liable  to  his  tenant  or  members  of 
his  fflinilv.  whether  infant  or  adult,  for  the  defective  condition 
or  faultv  construction   of  the  leased  premises  over  which  the 
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tenant  has  exclusive  control,  existing  at  the  time  of  the  lease, 
unless  there  was  misrepresentation,  active  concealment,  or  per- 
haps total  inability  on  the  tenant's  part  to  discover  the  defect. 

Error  to  Circuit  Court  of  city  of  Lynchburg. 

Affirmed. 

Amonette  &  Bailey,  Jno.  L.  Lee  and  R.  C.  Blackford,  for 
the  plaintiff  in  error. 

N.  C.  Manson,  Jr.,  for  the  defendants  in  error. 

Prentis,  J. : 

Saul  Berlin,  an  infant  suing  by  Israel  Berlin,  his  father 
and  next  friend,  instituted  his  action  of  trespass  on  the 
case  against  Ellen  M.  Wall  and  others,  the  owners  of  a 
building  leased  to  the  father  of  the  infant  plaintiff,  to  re- 
cover damages  for  an  injury  resulting  from  a  fall  through 
a  skylight  to  the  floor  beneath.  The  trial  court  sustained 
a  demurrer  to  the  declaration,  entered  judgment  thereon 
for  the  defendants,  and  the  plaintiff  assails  the  correctness 
of  that  judgment. 

The  facts  relied  upon  by  the  plaintiff,  in  substance  al- 
leged in  the  declaration  and  therefore  admitted  by  the  de- 
murrer, are  these:  That  during  the  year  1913  the  de- 
fendants leased  to  Israel  Berlin,  for  the  use  of  himself  and 
family  (including  the  plaintiff)  three  rooms  on  the  second 
floor  of  a  building  owned  by  the  defendants  in  Lynchburg, 
These  rooms  opened  upon  another  room,  which  was  used 
in  common  by  all  of  the  tenants  of  the  building,  at  one  end 
of  which  was  a  water  closet,  also  used  in  common  by  all 
of  the  tenants  on  the  second  floor,  and  the  defendants  re- 
tained and  exercised  control  over  these  parts  of  the  build- 
ing so  used  in  common  by  the  tenants.  In  this  room  lead- 
ing from  the  rooms  of  Israel  Berlin,  the  father  of  the  plain- 
tiff, to  the  water  closet  was  a  skylight,  made  of  double-thick 
window  glass,  about  a  quarter  of  an  inch  thick,  and  not  of 
the  glass  commonly  used  in  making  a  skylight.  This  sky- 
light was  composed  of  nine  pieces  of  glass,  26  by  28  inches 
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in  size,  fitted  into  a  sash,  which  sash  was  fitted  into  the 
floor.  The  defendants  knew  of  the  thinness  and  weakness 
of  this  glass  composing  the  skylight,  but  they  neither 
warned  the  defendant,  nor  did  they  impart  to  him  any 
knowledge  of  the  dangerous  condition  of  the  skylight.  That 
the  said  Israel  Berlin  could  not  by  ordinary  inspection  de- 
termine the  weak  and  dangerous  character  of  the  skylight, 
since  the  glass  was  covered  with  dust  and  there  was  noth- 
ing to  indicate  that  the  skylight  was  of  other  than  sky- 
light glass.  Prior  to  the  lease  of  the  rooms  the  defendants 
had  erected  around  three  sides  of  the  skylight  (the  fourth 
side  being  protected  by  the  wall  of  the  room)  a  railing 
about  thirty-two  inches  high,  consisting  of  three  strips  of 
plank  three  inches  wide  and  a  top  rail.  The  first  plank  was 
placed  five  inches  above  the  floor,  while  the  second  was 
eight  inches  above  the  first,  thus  leaving  a  space  eight 
inches  wide,  and  the  other  spaces  were  five  inches  wide. 
The  water  closet  being  a  room  at  the  end  of  the  room  in 
which  the  skylight  was,  it  was  necessary  for  the  tenant 
and  his  family,  including  the  plaintiff,  to  pass  and  repass 
the  skylight  in  order  to  make  use  of  the  water  closet.  The 
children  of  the  tenants  used  this  room  in  which  the  sky- 
light was,  for  the  purpose  of  playing,  which  the  declara- 
tion alleges  that  the  defendants  knew,  or  ought  to  have 
known.  On  or  about  March  13,  1915,  the  plaintiff,  an  in- 
fant about  six  years  of  age,  crawled,  climbed,  or  fell 
through  the  opening  between  the  planks  of  the  railing,  or 
from  the  top  thereof,  on,  against  or  through  the  skylight 
to  the  floor  beneath,  a  distance  of  about  twenty  feet,  as 
the  result  of  which  he  was  injured. 

The  grounds  of  demurrer  here  relied  on  in  substance 
are:  That  the  skylight  through  which  the  plaintiff  fell 
was  not  such  a  defect  as  to  render  the  defendants  liable; 
that  there  was  no  such  negligence  in  the  manner  in  which 
the  enclosure  was  constructed  and  maintained  as  to  render 
the  defendants  liable ;  that  the  skylight  was  separated  from 
the  room  in  which  the  plaintiff  was  accustomed  to  play  and 
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through  which  he  had  to  pass  by  a  railing  so  constructed 
that  plaintiff  could  not  reach  the  skylight  without  climbing 
over  or  pushing  between  the  strips  of  the  railing;  that  the 
skylight  was  in  the  same  condition  at  the  time  of  the  ac- 
cident as  at  the  time  of  the  lease  and,  if  defective,  it  was 
an  open  defect  existing  at  the  time  of  the  lease ;  that  the 
skylight,  enclosed  as  it  was,  was  not  a  dangerous  defect; 
that  the  defects  complained  of  could  not  be  remedied  with- 
out changing  the  construction  of  the  leased  premises ;  that 
the  defendants  owed  plaintiff  no  duty  which  they  failed 
to  discharge ;  and  that  the  accident  was  not  the  natural,  or 
reasonably  to  be  expected,  result  of  the  manner  in  which 
the  skylight,  or  the  enclosure  around  it*,  was  constructed. 

The  briefs  of  counsel  on  both  sides  so  thoroughly  discuss 
and  analyze  the  pertinent  authorities  relating  to  the  re- 
spective rights  and  duties  of  landlords  and  tenants,  and 
are  thus  so  helpful  to  the  court,  that  we  are  relieved  of 
much  labor  which  otherwise  would  be  necessary.  In  our 
view  of  the  case,  however,  it  is  not  necessary  for  us  to  fol- 
low their  example,  and  we  shall  therefore  limit  our  discus- 
sion to  the  questions  of  law  and  fact  which  appear  to  be 
controlling  in  this  case. 

The  argument  of  counsel  for  the  plaintiff  in  error,  in  its 
last  analysis,  rests  the  claim  to  recover  upon  the  rule  which 
is  thus  stated  in  1  Tiffany  or  Landlord  and  Tenant,  at  p. 
628 :  "It  frequently  happens  that  the  owner  of  a  building 
demises  separate  parts  thereof  to  different  tenants,  access 
to  which  parts  is  by  means  of  a  passage,  stairway,  or  other 
means  of  approach,  which,  while  intended  for  the  use  of 
the  different  tenants,  is  not,  in  itself,  included  in  the  de- 
mise to  any  one  of  them  and  consequently  remains  in  con- 
trol of  the  landlord.  In  such  case  the  landlord  in  effect  in- 
vites the  use  of  such  passages  or  stairway  by  the  tenants, 
and  by  other  persons  whose  relations  to  the  tenants  involve 
their  use  of  these  approaches  in  order  to  obtain  access  to 
the  rooms  or  apartments  demises,  and  he  is  accordingly  re- 
garded as  liable  both  to  the  tenant  and  such  other  persons, 
for  any  injury  caused  by  his  failure  to  exercise  reasonable 
care  to  keep  such  parts  of  the  building  in  proper  repair, 
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as  is  any  owner  of  land  or  of  structures  thereon  as  regards 
persons  whom  he  expressly  or  impliedly  invites  to  enter 
thereon." 

In  the  case  of  Siggins  v.  McGiU  et  al.,  (N.  J.),  62  Atl. 
411,  the  same  rule  is  approved,  and  in  the  note  thereon,  3 
L.  R.  A.  (N.  S.)  316,  it  is  succinctly  stated  thus:  "The 
general  rule  seems  to  be  that  a  landlord  who  leases  separ- 
ate portions  of  the  same  building  to  different  tenants  and 
retains  control  of  the  stairways  and  passageways  used  in 
common  by  all  the  tenants,  is  under  an  implied  obligation 
to  use  reasonable  care  to  keep  the  parts  reserved  in  a  safe 
condition  for  use,  and  a  failure  to  perform  that  duty  ren- 
ders him  liable  for  an  injury  resulting  therefrom  to  a  ten- 
ant or  a  member  of  his  family,  or  any  person  properly  on 
the  premises  who  is  himself  free  from  fault."  Citing  many 
cases. 

The  doctrine  is  approved  in  Nesbitt  v.  Webb,  115  Va. 
362.  It  is  also  stated  in  Bennett  v.  Railroad  Co.,  102  U.  S. 
577,  that  the  rule  is  founded  in  justice  and  necessity  and 
illustrated  in  many  adjudged  cases  in  the  American  courts 
is  that  the  owner  or  occupant  of  land  who,  by  invitation, 
express  or  implied,  induces  or  leads  others  to  come  upon 
his  premises,  for  any  lawful  purpose,  is  liable  in  damages 
to  such  persons — they  using  due  care — for  injuries  oc- 
casioned by  the  unsafe  condition  of  the  land  or  its  ap- 
proaches, if  such  condition  was  known  to  him  and  not  "to 
them,  and  was  negligently  suffered  to  exist,  without  time- 
ly notice  to  the  public  or  to  those  who  were  likely  to  act 
upon  such  invitation." 

The  lessor  has  been,  therefore,  held  liable  where  he 
failed  to  give  notice  that  the  premises  were  infected  with 
disease,  that  a  well  was  polluted,  that  offensive  or  noxious 
odors  were  emitted  from  a  cesspool  or  drains  on  the  prem- 
ises, that  timbers  under  a  floor,  and  therefore  concealed 
from  ordinary  observation,  were  rotten,  and  that  injury 
to  health  or  body  resulted  from  such  undisclosed  condi- 
tions. 
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In  this  case,  the  facts  as  to  the  alleged  negligence  being 
clear  and  undisputed,  the  court  must  say  as  a  matter  of 
law  whether  or  not  they  constitute  negligence.  This  is  true, 
of  course,  whether  the  issue  is  raised  by  demurrer  to  the 
declaration  or  demurrer  to  the  evidence.  Clark,  by  &c.  v. 
City  of  Richmond,  83  Va.  355;  Richmond  V.  Lambert,  111 
Va.  174. 

All  then  that  the  rule  relied  upon  required  of  the  defen- 
dants was  to  make  and  keep  the  room  in  a  reasonably  safe 
condition  for  the  purpose  to  which  it  was  devoted.  The 
plaintiff,  however,  had  not  been  invited  to  go  upon  that  part 
of  the  room  about  which  the  defendants  had  erected  a  bar- 
rier. Indeed,  it  had  been  definitely  withheld  from  use, 
and  the  barrier  not  only  cut  it  off  and  prevented  such  use 
by  the  tenants,  but  distinctly  and  definitely  warned  them 
not  thus  to  use  it.  The  part  of  the  room  taken  up  by  the 
skylight  was  reserved  by  the  lessors  for  the  manifest  pur- 
pose of  giving  light  to  the  tenant  of  the  room  below,  the 
railing  was  itself  a  proclamation  of  this  reservation  and 
the  reason  therefor,  and  the  plaintiff  had  no  access  to  the 
skylight  except  by  ignoring  the  warning  and  climbing 
through  or  over  the  barrier.  Neither  the  lessee  nor  his 
family  had  been  invited  to  go  inside  of  that  barrier,  ,and 
the  railing  was  in  itself  sufficient  notice  of  the  reservation 
of  the  space  so  enclosed,  a  continuous  prohibition  against 
the  use  of  such  space  and  a  constant  warning  of  the  danger 
of  disregarding  such  notice,  and  the  defendants  did  not 
owe  to  the  tenant  or  his  family  the  duty  of  protecting  them 
against  the  consequences  of  such  disregard. 

By  analogy,  the  principle  enforced  in  Clark,  by  &c.  v. 
City  of  Richmond,  supra,  applies  to  the  facts  of  this  case. 
The  city  of  Richmond  had  excavated,  under  an  agreement 
with  the  owner,  a  portion  of  a  lot  immediately  adjoining 
Fourth  street.  This  excavation  was  separated  from  the 
sidewalk  only  by  a  wall  from  15  to  24  inches  above  the  gen- 
eral level  of  the  sidewalk.  The  plaintiff,  a  small  child,  six 
years  of  age,  came  up  the  sidewalk,  using  the  walkway  un- 
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til  near  the  end  of  the  square,  when,  without  any  necessity 
therefor,  he  got  on  top  of  the  wall,  and  while  standing  or 
walking  thereon  fell  into  the  area.  It  was  held  in  that  case 
that  the  plaintiff  was  not  entitled  to  recover,  and  the  court 
said  that  the  wall  or  coping  may  be  said  to  have  furnished 
the  plaintiff  an  ample  barrier  so  long  as  he  was  using  the 
sidewalk  for  the 'purposes  of  travel.  The  child  had  the 
right  to  be  on  the  sidewalk,  and  the  city  was  bound  to  use 
reasonable  care  to  keep  it  in  a  reasonably  safe  condition 
for  his  use  while  he  remained  there,  but  it  was  under  no 
obligation  to  provide  for  his  safety  when  he  left  the  street 
and  got  upon  the  barrier  which  had  been  placed  there  for 
his  protection.  So,  here,  so  long  as  the  plaintiff  used  that 
portion  of  the  room  expressly,  devoted  to  purposes  of  play 
and  for  access  to  the  water  closet,  the  enclosure  around  the 
skylight  furnished  him  ample  protection. 

The  case  of  Lynchburg  Telephone  Co.  v.  Booker,  103  Va. 
594,  is  relied  upon  by  the  plaintiff  in  error.  We  do  not 
think  it  applicable  to  this  case.  There  an  eight  year  old 
child,  sitting  in  the  street,  reached  through  the  fence  and 
grasped  a  live  wire  dangling  through  the  branches  of  a 
tree,  and  the  telephone  company  was  held  responsible ;  but 
one  difference  between  that  case  and  this  is,  that  the  child, 
when  injured,  was  in  the  street  where  he  had  a  right  to 
be,  and  the  danger  negligently  maintained  by  the  telephone 
company  was  within  reach  of  his  hand. 

Another  case  relied  upon  to  sustain  a  recovery  is  that  of 
Hess  v.  Hinkson's  Admr.,  96  S.  W.  436;  but  in  that  case 
there  was  a  hole  about  two  feet  wide  and  one  foot  high  in 
the  side  of  a  closet  which  was  used  in  common  by  tenants, 
through  which  a  child  crawled  out  on  a  roof  and  fell 
through  a  skylight.  One  difference  between  that  case  and 
this  is  that  there  was  no  barrier  or  warning  of  any  sort  to 
indicate  that  it  would  be  dangerous  to  do  so. 

On  the  other  hand,  in  McAlpin  v.  Powell,  70  N.  Y.  125, 
26  Am.  Rep.  555,  where  a  child  passed  through  an  open 
window  to  a  platform,  and  thence  to  a  trapdoor,  through 
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which  he  fell,  the  landlord  having  negligently  failed  to  pro, 
vide  a  proper  fastening  for  the  trapdoor,  ,t  was  held  that 
Z  plaLiff  could  not  recover  of  the  landlord  Mayer ^ 
LaZ  18  Misc.  671,  43  N.  Y.  Supp.  743,  illustrates  the  same 

Prin° 'Andrews  v.  WHlwrnsm,  193  Mass.  92,  118  Am  St. 
Rep  452,  78  N.  E.  737,  in  which  the  wife  of  the  tenant  was 
injured  by  the  breaking  down  of  one  of  the  steps  of  a  stair- 
way as  she  was  passing  over  it,  a  recovery  was  denied  upon 
the  doctrine  thus  stated:  "With  respect  to  the  repair  of 
a  stairway  over  which  the  tenants  have  only  a  right  of 
way  in  common,  and  which  is  kept  within  the  control  of 
the  landlord,  he  owes  the  duty  of  due  care  to  keep  it  in  the 
condition  in  which  it  was,  or  appeared  to  be,  at  the  time 
of  the  letting,  but  he  is  not  bound  to  change  the  mode  of 
construction. 

Of  course,  it  is  fundamental  that  in  an  action  for  per- 
sonal injury  alleged  to  have  been  occasioned  by  the  negli- 
gence or  default  of  another,  it  must  be  shown  that  the  der 
fendant  owed  some  duty  or  obligation  to  the  party  injured 
which  he  failed  to  discharge.  It  is  always  easy  after  an 
accident  has  occurred  to  show  that,  if  something  which 
was  not  done  had  been  done,  the  accident  could  have  been 
prevented;  but  proper  care  in  such  a  case  does  not  require 
the  anticipation  of  every  accident  that  can  happen,  or  the 
providing  of  every  conceivable  safeguard  for  the  prevention 
of  any  possibility  of  an  accident.  It  does,  however,  re- 
quire the  exercise  of  reasonable  care  to  avoid  accidents 
which,  according  to  observation  and  experience,  are  likely 
to  happen.    Watson  on  Damages,  section  33. 

It  is  maintained  by  the  defendants  that  this  accident  was 
not  the  natural  result  of  the  manner  of  construction  of  the 
skylight.  The  plaintiff  claims  that  it  should  have  been  con- 
structed of  skylight  glass,  and  that  the  failure  so  to  con- 
struct it  made  it  a  menace  and  constitutes  the  negligence 
for  which  the  defendants  are  responsible.  If,  however,  it 
had  been  constructed  of  skylight  glass,  no  barrier  would 
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have  been  necessary,  and  the  lessors  could  have  safely  air 
lowed  the  tenant  and  his  family  unobstructed  access  to  the 
entire  room.  Inasmuch  as  it  was  not  constructed  of  sky- 
light glass,  the  barrier  became  proper  as  a  notice,  and  in 
the  exercise  of  due  care  necessary.  One  fact  relied  on  to 
show  that  the  alleged  defect  was  concealed  from  the  plain- 
tiff was,  that  the  glass  was  covered  with  dust,  but  this  was 
surely  as  apparent  to  the  lessee  as  it  was  to  the  lessors; 
and  the  charge  of  concealment  cannot  be  founded  on  such 
a  circumstance. 

There  are  a  number  of  Virginia  cases  in  which  it  has 
been  held  that  the  defendant  was  not  liable  because  the 
injury  was  not  the  natural  result  to  be  expected  from  the 
negligence  complained  of.  In  Winfree  v.  Jones,  104  Va. 
39,  a  tenant  abandoned  the  landlord's  premises  and  left  a 
door  open.  Thereafter  some  one  who  had  no  legal  right  in 
the  house,  but  who  obtained  access  thereto  by  reason  of 
the  unlocked  door,  negligently  set  it  on  fire,  and  the  court 
declared  as  a  matter  of  law  that  such  a  result  was  not  to 
be  expected  and  that  the  negligence  of  leaving  the  house 
open  was  not  the  proximate  cause  of  the  fire;  hence  that 
there  could  be  no  recovery  by  the  owner  against  the  tenant 
because  of  the  unexpected  result  of  such  negligence. 

In  Newport  News  &c.  Ry.  Co.  v.  Clark,  105  Va.  205,  it 
was  held  that  the  death  of  a  child  who  ran  into  a  rope 
stretched  across  the  sidewalk  and  was  killed,  was  not  the 
natural  result  of  stretching  a  three-quarter  inch  rope 
across  a  sidewalk,  and  the  fact  that  it  was  customary  also 
to  place  a  guard  at  the  point  of  obstruction  to  warn  persons 
against  injury  from  falling  substances,  and  that  none  was 
placed  there  in  that  case,  did  not  change  the  conclusion. 

If  this  accident  was  naturally  to  be  anticipated,  because 
of  the  accumulation  of  dust  on  the  skylight,  it  was  as  much 
to  be  anticipated  by  the  tenant  as  by  the  landlord.  All 
that  had  to  be  done  was  to  reach  the  hand  over  the  32  inch 
railing,  or  through  one  of  the  spaces  in  it  and  rub  off  the 
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dust,  for  this  was  the  only  thing  that  prevented  the  lessee 
from  detecting  that  the  alleged  faulty  construction  of  the 
skylight  made  it  a  source  of  danger  to  his  child. 

It  is  to  be  observed  in  this  connection  that  while  the 
same  conditions  had  existed  during  the  fourteen  months 
which  had  intervened  between  the  lease  of  the  premises  and 
the  accident,  and  the  tenant  and  his  children  had  used  the 
room  during  all  that  period,  no  accident  had  occurred,  and 
of  course  we  must  assume  that  the  tenant  did  not  antici- 
pate such  an  accident  or  he  would  have  kept  closer  watch 
over  his  child. 

Though  it  is  the  duty  of  the  landlord  to  keep  in  repair 
that  portion  of  the  leased  premises  which  he  retains  for 
the  use  of  the  several  tenants  in  common,  still  another  gen- 
eral rule  is  that  the  landlord  is  not  liable  to  the  tenant, 
members  of  his  family,  whether  infant  or  adult,  for  the  de- 
fective condition  or  faulty  construction  of  the  leased  prem- 
ises over  which  the  tenant  has  exclusive  control  existing  at 
the  time  of  the  lease,  unless  there  was  misrepresentation, 
active  concealment,  or  perhaps  total  inability  on  the  ten- 
ant's part  to  discover  the  defect.  Smith  v.  Wolsiefer,  119 
Va.  247;  Looney  v.  McLean,  129  Mass.  35,  39  Am.  Rep. 
295 ;  Wood  on  Landlord  and  Tenant  921 ;  Taylor  on  Land- 
lord and  Tenant  (9th  Ed.)  220. 

In  this  case  there  is  no  failure  to  keep  in  repair,  and  the 
defect,  if  it  was  a  dangerous  defect,  was  apparent,  and  the 
railing  stood  there  as  a  constant  warning  to  the  tenant  and 
his  family  that  the  portion  of  the  room  within  the  barrier 
was  not  for  common  use,  and  that  it  was  not  such  a  sky- 
light as  could  be  safely  walked  over. 

In  Woods  v.  Naumkeag  Steam  Cotton  Co.,  45  Am.  Rep. 
344,  134  Mass.  359,  where  the  tenant's  wife  was  injured 
owing  to  the  defective  condition  of  a  common  stairway,  there 
being  no  railing  on  either  side  of  it,  the  steps  being  so  con- 
structed as  to  cause  an  accumulation  of  ice  and  snow,  it 
was  held  that  the  landlord  was  under  no  obligation  to 
change  the  original  construction  of  the  steps  for  the  bene- 
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fit  of  the  tenant,  and  that  as  the  structure  of  the  steps  re- 
mained unchanged  from  the  time  of  the  plaintiffs  first  oc- 
cupancy of  the  building  to  the  time  she  received  the  injury, 
there  could  be  no  recovery. 

The  general  doctrine  is  stated  in  1  Tiffany  on  Landlord 
and  Tenant,  p.  634,  thus :  "The  landlord  is  under  no  obli- 
gation to  the  tenant  to  change  the  mode  of  construction  of 
the  passageways,  stairs  or  platforms,  used  in  common  by 
the  tenants,  and  to  construct  them  upon  a  different  plan, 
in  order  to  make  them  more  safe,  provided  the  mode  of 
construction  was  apparent  at  the  time  of  the  letting.  His 
obligation  has  been  said  to  be  merely  to  keep  such  a  place 
'in  such  condition  as  it  was  in,  or  purported  to  be  in,  at  the 
time  of  the  letting,'  meaning  thereby  such  condition  as  it 
would  appear  to  be  in  to  a  person  of  ordinary  observation, 
and  having  reference  to  the  obvious  condition  of  things  ex- 
isting at  the  time  of  the  letting.  Accordingly,  it  has  been 
held,  a  landlord  is  not  liable  for  injuries  caused  by  the  rot- 
ten condition  of  a  platform  which  was  evidently  in  that 
condition  at  the  time  of  the  lease."  Citing  Woods  v.  Naurrir 
keag  Ste?m  Cotton  Co.,  supra;  Quinn  V.  Perham,  151  Mass. 
162,  23  N.  E.  735;  Lynch  V.  Swan,  167  Mass.  510,  46  N.  E. 
51 ;  O'MaUey  v.  Twenty-Five  Associates,  178  Mass.  555,  60 
N.  E.  387;  Humphrey  v.  Wait,  22  U.  C.  C.  P.  580;  Rogers 
v.  Sorrell,  14  Man.  Rep.  450 ;  Andrews  V.  Williamson,  118 
Am.  St.  452,  193  Mass.  92,  78  N.  E.  737. 

Here,  then,  we  have  a  skylight,  the  construction  of  which 
was  perfectly  open  and  apparent,  or  easily  discoverable,  by 
the  tenant  at  the  time  the  lease  commenced,  with  its  rail- 
ing protecting  from  accident  those  who  were  inattentive, 
and  if  this  constituted  a  dangerous  defect  therein,  as  is 
claimed,  such  peril  was  as  apparent  to  the  tenant  as  it  was 
to  the  landlord.  If  it  could  have  been  discovered  by  the 
tenant  by  a  reasonable  inspection  thereof,  the  defendants 
are  not  liable  for  the  injury  resulting  therefrom.  Moynihan 
V.  Alien,  162  Mass.  270,  38  N.  E.  497;  16  R.  C.  L.  1040, 
1067. 
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Fairminded  men  cannot  differ  as  to  the  proposition  that 
the  most  cursory  examination  by  the  lessee  would  have  dis- 
closed the  material  of  which  the  skylight  was  constructed. 
Neither  the  tenant  nor  any  member  of  his  family  had  any 
right  thereon.  The  barrier  stood  as  a  constant  notice  and 
warning  that  it  was  not  intended  to  be  walked  over,  and 
all  of  these  facts  were  perfectly  manifest.  Dangers  con- 
stantly beset  unattended  small  children,  and  the  defendants 
cannot  be  held  responsible  for  the  happening  of  an  acci- 
dent from  a  possible  danger,  the  existence  of  which  was 
disclosed  to  the  parents  and  natural  guardians  of  the  infant 
plaintiff,  and  of  which  the  defendants  had  given  sufficient 
warning.  The  accident  would  not  have  occurred  had  this 
warning  been  heeded,  and  our  judgment  accords  with  that 
of  the  trial  court. 

Affirmed. 


NORFOLK  &  WESTERN  RAILWAY  CO.  v.  A.  C.  ALLEN  &  SONS. 
(Richmond,  March  21,  1918.) 

1.  Pleading  and  Practice — Motion  to  Set  Aside  Verdict — In  a  court 

having  both  common  law  and  chancery  jurisdiction,  both  being 
administered  by  the  same  judge,  and  where  an  issue  out  of 
chancery  has  been  awarded  and  verdict  rendered,  it  is  imma- 
terial before  which  branch  of  the  court  a  motion  to  set  aside 
the  verdict  is  made. 

2.  Idem — Verdict — Amount  of  Damages — Evidence. — Where  the  sole 

question  submitted  to  the  jury  was  the  amount  of  damages  to 
be  awarded  the  plaintiffs  for  the  injurv  sustained  and  to  be  sus- 
tained by  reason  of  the  acts  done  and  proposed  to  be  done  by 
the  defendant,  and  their  assessment  of  the  damages  was  ap- 
proved by  the  trial  court,  and  no  error  is  pointed  out  in  the 
action  of  the  court  or  the  conduct  of  the  case,  the  finding  of 
•  the  jury  will  not  b*  disturbed  unless  it  is  palpably  and  obviously 
erroneous,  or  is  without  evidence  to  support  it. 

3.  Damages — Duty  to  Minimize — Recurrent  and  Permanent  Inqury. — 

The  owner  is  not  obliged  to  so  use  his  own  property  that  another 
may  not  injure  it.  If  an  injury  is  merelv  threatened,  no  action 
lies  for  the  threat,  and  the  property  owner  is  under  no  obliga- 
tion to  attempt  in  advance  to  minimize  the  results  of  a  wrong 
which  may  never  be  inflicted.  If  the  injury  is  intermittent  and 
recurrent,  entire  damages  cannot  be  recovered  in  a  single  action, 
as  the  injury  may  never  be  repeated,  and  for  that  reason  there 
is  no  duty  resting  upon  the  partv  injured  to  attempt  to  mini- 
mize its  consequences.  But  where  the  injurv  is  permanent  in 
its  character  and  continuous  in  its  consequences,  entire  dam- 
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ages  may  be  recovered  in  a  single  action,  and  the  duty  rests  upon 
the  injured  party  to  minimize  its  consequences  if  it  can  be  done 
at  a  moderate  expense  and  by  the  exercise  of  ordinary  care. 

4.  Railroads — Eminent    Domain — Intention — Trespass. — A    railway 

company  which  diminishes  the  water  power  of  a  mill  owner  is  no 
less  a  trespasser  because  it  intends  to  exercise  its  right  of  emi- 
nent domain  than  if  it  had  entertained  no  such  intention. 

5.  Damages — Measure — Diminution  of  Water  Power. — In  a  case  of 

damage  to  a  mill  of  the  plaintiffs  by  the  diminution  of  the  water 
supply  by  acts  of  the  defendant,  the  ordinary  case  of  a  perma- 
nent injury  by  the  defendant  to  the  real  estate  of  the  plaintiffs 
is  presented,  and  the  measure  of  damages  is  the  difference  be- 
tween the  market  value  of  the  mill  property  before  and  after 
the  injury. 

6.  Idem — Exemplary   or  Punitive — Evidence — Wealth   of   Defendant 

— Attorneys — Improper  Argument. — In  a  case  in  which  exem- 
plary or  punitive  damages  are  properly  allowable,  evidence  of 
the  wealth  of  the  defendant  may  be  introduced,  and  such  evi- 
dence is  a  legitimate  subject  of  proper  comment,  for  what  would 
be  punishment  to  a  poor  defendant  would  be  no  punishment  at 
all  to  one  of  wealth  and  affluence;  but  it  is  never  permissible 
for  counsel  to  go  outside  of  the  record  and  testify  as  to  matters 
not  given  in  evidence,  nor,  in  any  case,  to  make  use  of  language 
calculated  to  inflame  the  minds  of  the  jurors  and  induce  a  ver- 
dict not  founded  solely  on  the  evidence  adduced  before  them. 

7.  Idem — Punitive — Evidence — Malice. — It   not   being   shown    by  the 

evidence  that  the  railroad  company  was  actuated  by  malice,  wan- 
tonness or  oppression,  or  that  there  was  any  fraud  on  its  part, 
or  that  it  was  guilty  of  any  gross  negligence  or  recklessness,  or 
that  its  action  in  continuing  to  take  the  water,  after  the  order 
of  this  court  (holding  that  the  taking  of  the  water  was  unlaw- 
ful) had  been  certified  to  the  circuit  court  until  arrangements 
were  made  to  settle  the  controversy,  evinced  any  intention  on  the 
part  of  the  company  to  disregard  the  rights  of  the  plaintiffs,  or 
to  defv  the  law  of  the  land,  and  that  issue  not  having  been  sub- 
mitted to  the  jury,  punitive  damages  could  not  be  recovered. 

Appeal  from  Circuit  Court  of  Prince  Edward  county. 

Reversed. 

F.  S.  Kirkpatrick,  for  the  appellant 

E.  Warren  Wall  and  W.  M.  Justis,  Jr.,  for  the  appellees. 

Burks,  J.: 

The  facts  of  this  case  are  as  follows.  Prior  to  1901  the 
railroad  company  had  been  taking  water  from  Lockett's 
Creek  with  a  pump  having  a  5-inch  intake  and  4-inch  dis- 
charge pipe.  About  1901  or  1902  it  changed  the  location 
of  its  tank  and  pumping  station,  and  also  increased  the 
pipes  connected  with  the  pump,  so  as  to  have  a  6-inch  in- 
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take  and  5-inch  discharge  pipe.  In  1901  the  Aliens  bought 
a  mill  site  on  the  creek  below  the  pumping  station  and 
erected  thereon  and  equipped  a  mill  for  grinding  wheat 
and  corn,  and  sawing  lumber.  It  is  not  claimed  that  the 
water  taken  from  the  creek  at  that  time  or  at  any  time 
prior  to  1907  in  any  way  injured  Allen  &  Sons.  The  pump- 
ing station  was  lawfully  erected  for  the  purpose  of  supply- 
ing the  needs  of  the  company,  and  it  continued  to  take  the 
water  as  formerly  from  the  creek.  In  1907,  however,  the 
traffic  on  the  railroad  increased  to  such  an  extent  that  it 
was  necessary  to  take  more  water  from  the  creek,  and 
from  1907  to  1912  it  was  claimed  that  the  water  taken 
from  the  creek  so  diminished  the  supply  as  greatly  to  in- 
jure Allen  &  Sons,  and  in  the  latter  year  they  brought  an 
action  at  law  against  the  railroad  company  to  recover  dam- 
ages for  the  previous  five  years,  and  also  filed  a  bill  for  an 
injunction  to  enjoin  the  railroad  company  from  further 
taking  water  from  the  creek.  As  the  railroad  company 
was  a  public  service  corporation,  and  the  water  was  neces- 
sary for  its  purposes  the  injunction  was  denied,  but  the 
case  was  continued  on  the  docket.  At  the  trial  of  the  ac- 
tion at  law  there  was  a  verdict  and  judgment  in  favor  of 
the  plaintiffs  for  $4,000.  To  this  judgment  a  writ  of  error 
was  awarded  by  this  court,  and,  on  the  hearing,  the  judg- 
ment of  the  trial  court  was  affirmed.  A  petition  for  a  re- 
hearing was  filed  and  the  case  was  reheard  and  decided 
January  13,  1916,  reaffirming  the  judgment  of  the  trial 
court.  The  principal  question  then  involved  was  whether 
or  not  the  injury  done  to  the  plaintiffs  was  permanent  and 
continuous,  or  was  intermittent,  and  it  was  held  by  this 
court  that  the  injury  inflicted  on  the  plaintiffs  did  not  con- 
sist in  the  installation  of  the  pumping  machinery,  but  in 
taking  the  water  from  the  stream,  and  as  this  might  be 
stopped  at  any  time,  and  was  intermittent  at  all  times,  en- 
tire damages  could  not  be  recovered  in  one  action,  but  that 
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each  successive  unlawful  taking  of  the  water  gave  the 
plaintiffs  a  new  cause  of  action.  Norfolk  &  Western  R.  Co. 
V.  Alien,  118  Va.  428. 

The  judgment  of  this  court  was  certified  to  the  Circuit 
Court  in  February,  1916.  On  August  24,  1916,  Allen  & 
Sons  instituted  a  new  action  against  the  railroad  company 
to  recover,  it  is  said,  for  the  damages  sustained  since  the 
former  recovery,  but  the  declaration  is  not  copied  into  the 
record,  and  we  have  no  means  of  ascertaining  accurately 
the  exact  extent  of  their  claim.  There  was  then  pending 
the  chancery  suit  praying  an  injunction  which  had  been 
instituted  simultaneously  with  the  first  action  for  damages, 
and  this  second  action  for  damages. 

It  was  stated  by  counsel  for  the  railroad  company  both 
in  his  brief  and  in  the  oral  argument  in  this  court,  and  not 
denied  by  opposing  counsel,  that  at  this  juncture,  the  rail- 
road company,  which  had  the  right  to  condemn  the  water, 
proposed  to  institute  condemnation  proceedings  for  that 
purpose,  but  finding  that  the  suit  in  equity  was  still  on  the 
docket,  as  also  the  second  action  at  law,  and  that  complete 
justice  might  be  done  in  those  cases  and  a  multiplicity  of 
actions  avoided,  proposed  that  the  whole  question  should 
be  settled  by  issues  to  be  ordered  in  the  chancery  suit.  The 
suggestion  was  made  therefore  to  the  court  that  the  litiga- 
tion should  take  this  form.  This  suggestion  was  accepted, 
as  appears  from  the  opinion  of  the  circuit  court,  and 
thereupon  an  order  was  entered  in  the  circuit  court  on 
the  chancery  side,  directing  "that  a  jury  be  empanelled  at 
the  bar  of  this  court  to  report  to  the  court  for  its  considera- 
tion in  said  chancery  cause  its  finding  upon  the  following 
issues,  (1)  what  sum  of  money,  if  any,  the  plaintiffs  should 
recover  as  damages  for  the  diversion  of  the  water  by  the 
defendant  from  Lockett's  Creek,  from  the  3rd  day  of  July 
1912,  to  the  date  of  the  trial  of  this  issue;  and  (2)  what 
damages,  if  any,  will  the  plaintiffs  sustain  in  future  by  the 
continued  diversion  of  water  by  the  defendant  from  said 
stream.' 
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It  will  be  observed  that  both  of  these  issues  were  con- 
fined to  the  actual  damages  sustained,  or  to  be  sustained, 
by  the  Aliens.  Whether  or  not  punitive  damages  were 
claimed  in  the  declaration  we  have  no  means  of  knowing, 
as  the  declaration  is  not  copied  into  the  record.  The  sub- 
ject was  not  remotely  referred  to  in  the  order  for  the  is- 
sue. In  response  to  these  issues,  the  jury  awarded  $4,- 
417.00  for  the  damage  actually  sustained,  and  $5,933.33 
for  the  damage  to  be  sustained.  These  issues  were  tried 
on  the  law  side  of  the  court,  and  the  verdict  was  certified 
to  the  court  on  its  chancery  side.  A  decree  was  entered 
against  the  defendant  for  the  amounts  in  the  chancery  suit, 
and  it  is  from  that  decree  that  the  present  appeal  is  taken. 

A  number  of  exceptions  were  taken  to  the  action  of  the 
trial  court  during  the  progress  of  the  trial,  but  it  is  not 
deemed  necessary  to  pass  upon  them  all.  We  shall  notice 
such  only  as  seem  to  be  material  and  necessary  for  the 
guidance  of  the  trial  court  on  another  trial. 

It  is  insisted  by  the  appellees  that  the  appellant  has  no 
standing  in  this  court  because  the  motion  to  set  aside  the 
verdict  and  award  a  new  trial  was  made  before  the  law 
judge  and  not  before  the  chancellor.  The  circuit  court 
has  both  common  law  and  chancery  jurisdiction,  and  the 
same  judge  administers  both.  It  is  immaterial  before 
which  branch  of  the  court  the  motion  is  made.  This  was 
settled  in  Meade  v.  Meade,  111  Va.  451,  which  is  very 
similar  to  the  instant  case. 

Counsel  for  the  appellant  insist  that  we  shall  consider 
this  case  as  an  appeal  in  any  other  chancery  case,  and 
treat  the  evidence  adduced  on  the  trial  of  the  issue  as 
though  it  had  been  given  in  the  form  of  depositions.  He 
says,  amongst  other  things,  "your  petitioner  does  not  wish 
this  case  sent  back  for  further  hearing,  but  asks  it  may  be 
treated  as  a  chancery  cause,  and  a  final  decree  entered  in 
this  court  such  as  should  have  been  entered  in  the  court 
below."  It  is  an  all  sufficient  answer  to  this  request  to  say 
that  it  was  pre-eminently  a  case  for  the  award  of  an  issue 
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by  the  trial  court,  and  it  would  have  been  error  not  to  have 
awarded  it.  The  case,  in  this  respect,  does  not  stand  on 
any  different  footing  from  other  suits  in  chancery  wherein 
an  issue  of  fact  is  properly  awarded.  There  was  no  certain 
standard  for  the  admeasurement  of  the  damages  to  be  as- 
sessed, and  there  was  serious  conflict  in  the  testimony  as 
to  the  amount  of  the  damage  inflicted.  The  sole  question 
submitted  to  the  jury  was  the  amount  of  damages  to  be 
awarded  the  plaintiffs  for  the  injury  sustained  and  to  be 
sustained,  by  reason  of  the  acts  done  and  proposed  to  be 
done  by  the  defendant.  No  other  question  was  submitted 
to  them.  Their  assessment  of  the  damages  was  approved 
by  the  trial  court,  and  where  this  is  the  case,  and  no  error 
is  pointed  out  in  the  action  of  the  court  or  the  conduct  of 
the  case,  the  finding  of  the  jury  will  not  be  disturbed  un- 
less it  is  palpably  and  obviously  erroneous,  or  is  without 
evidence  to  support  it.  Bwrbour  v.  Melendy  &  Russell,  88 
Va.  595,  and  cases  cited. 

Several  exceptions  were  taken  to  rulings  of  the  trial 
court  excluding  the  testimony  of  alleged  experts  who  were 
offered  to  show  how  the  injury  done  by  the  defendant  to 
the  plaintiffs  might  have  been  minimized  in  the  past,  or 
might  be  in  the  future.  As  to  past  injuries  the  evidence 
was  properly  excluded,  as  no  one  is  under  obligation  to  un- 
dertake to  mainimize  a  threatened  or  an  intermittent  vol- 
untary trespass.  The  owner  of  property  is  not  obliged  to 
so  use  his  own  property  that  another  may  not  injure  it.  If  an 
injury  is  merely  threatened,  no  action  lies  for  the  threat, 
and  the  property  owner  is  under  no  obligation  to  attempt 
in  advance  to  minimize  the  results  of  a  wrong  which  may 
never  be  inflicted.  If  the  injury  is  intermittent  and  recur- 
rent, entire  damages  cannot  be  recovered  in  a  single  action, 
as  the  injury  may  never  be  repeated,  and  for  that  reason 
there  is  no  duty  resting  upon  the  party  injured  to  attempt 
to  minimize  its  consequences.  But  where  the  injury  is 
permanent  in  its  character  and  continuous  in  its  conse- 
quences, entire  damages  may  be  recovered  in  a  single  ac- 
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tion,  and  the  duty  rests  upon  the  injured  party  to  minimize 
its  consequences  if  it  can  be  done  at  moderate  expense  and 
by  the  exercise  of  ordinary  care.  Compare  Norfolk  Courir- 
ty  Water  Co.  v.  Etheridge,  120  Va.  379 ;  McHenry  v.  City 
of  Parkersburg,  66  W.  Va.  533,  66  S.  E.  750.  The  owner  of 
a  dwelling  is  under  no  obligation  to  remove  his  furniture 
therefrom  because  some  one  has  threatened  to  burn  it,  in 
order  thereby  to  minimize  the  threatened  loss,  nor  to  pro- 
vide wire  screens  for  windows  because  through  negligence 
of  others  a  baseball  occasionally  breaks  his  glass.  In  each 
of  these  cases  the  trespasser  must  pay  the  entire  proxi- 
mate loss. 

The  railway  company  was  no  less  a  trespasser  because  it 
intended  to  exercise  its  right  of  eminent  domain  than  if  it 
had  entertained  no  such  intention.  Norfolk  &  Ocean  View 
Ry.  Co.  v.  Turnpike  Co.,  Ill  Va.  131.  Every  time  it  dimin- 
ished the  plaintiffs'  supply  of  water  to  their  detriment  it 
committed  a  new  trespass,  and  while  the  nature  of  its 
pumping  station  indicated  that  it  would  probably  continue 
to  trespass  upon  the  plaintiffs'  property,  the  latter  were 
under  no  obligation  to  presume  that  it  would  continue  to 
do  so,  without  compensation,  nor  to  undertake  to  mini- 
mize the  results  of  a  wrong  that  might  terminate  at  any 
instant.  They  had  no  right  to  assume  that  the  railroad 
company  would  continue  to  illegally  inflict  an  injury  upon 
them.  Norfolk  &  Western  R.  Co.  v.  AUen,  supra.  Had 
they  acted  upon  such  assumption,  and  the  company  had 
ceased  to  tike  the  water,  all  sums  expended  to  minimize  the 
loss  would  have  been  uselessly  expended,  without  the  right 
of  recovery  over  against  any  one.  The  rule  is  otherwise, 
however,  where  the  injury  is  complete  and  its  consequence 
continuous.  In  such  case  the  party  injured  must  use  rea- 
sonable care  to  protect  his  property  from  further  injury, 
provided  it  can  be  done  at  moderate  expense.  Stonega  Coal 
Co.  v.  Addington,  112  Va.  807.  Thus  if  one  should  cut  a 
lidte  in  my  roof  thereby  permitting  the  rain  to  come  in, 
and  I  have  knowledge  of  the  fact,  I  must  within  a  reason- 
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able  time  have  it  repaired  and  thereby  minimize  the  loss  I 
would  otherwise  sustain,  else  I  cannot  recover  the  result* 
ing  damage  from  the  trespasser. 

We  deem  it  unnecessary  to  discuss  the  ruling  of  the  court, 
as  to  its  effect  on  future  damages,  as,  in  our  opinion,  the  case 
was  proceeded  with  in  the  trial  court  on  the  wrong  theory  as 
to  the  measure  of  damages  in  a  case  of  this  nature.  In 
this  aspect  of  the  case,  it  stood  in  all  essential  particulars, 
so  far  as  .the  measure  of  damages  was  concerned,  as  a  pro- 
ceeding to  condemn  the  water  for  the  use  of  the  defendant 
On  the  trial  in  the  Circuit  Court,  the  plaintiffs  were  per- 
mitted to  offer  evidence  of  the  amount  of  horse-power  lost, 
and  to  estimate  the  value  of  that  horse-power  at  the  mill 
by  comparing  the  horse-power  at  another  place,  and  under 
different  conditions  and  then  to  calculate  what  sum  put  at 
interest  at  six  per  cent,  would  produce  that  income,  and 
much  more  evidence  of  a  purely  speculative  nature. 

The  plaintiffs  filed  with  their  testimony  the  following 
statement  of  their  claim  for  future  loss,  if  no  change  was 
made  to  obtain  additional  water  power. 

"Estimated  for  future  loss  if  mill  cannot  be  successfully 
changed : 

Value  of  mill  as  going  concern,  with  good 
wheel,  on  basis  of  five  years $  14,060  00 

Additional  Profits: 

Loss  of  2  1-2  h.  p.  Value  of  1  h.  p.  54c  per 
day,  1  year  $162.00  2  1-2  h.  p.  per  day 
for  one  year  356  00 

Sum  necessary  to  provide  $356  at  6  per  cent  5,933  33 

$  19,983  33 

Value  of  mill  at  present 5,000  00 

Balance $  14,933  S3" 
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The  plaintiffs  thereupon  claimed  as  their  damages  on 
that  account  $14,933.33. 

Just  how  that  statement  was  of  value  to  the  jury  in  ar- 
riving at  a  proper  verdict  is  not  apparent  to  the  court,  and 
is  not  made  so  by  the  evidence  of  the  witnesses,  or  the 
argument  of  counsel,  but  it  need  not  be  further  considered. 
The  jury  in  fact  allowed  for  the  future  damages  $5,933.33. 
This  sum  was  the  exact  sum  claimed  by  the  plaintiffs  as 
the  value  of  2.2  horse-power  lost,  but  the  price  is  fixed  at 
54  cents  per  day  without  any  fixed  data  upon  which  to 
base  it  except  the  opinion  of  a  witness  who  had  no  ade- 
quate information  on  the  subject.  He  testified  to  the  value 
of  an  electric  horse-power  furnished  in  the  city  of  Lynch- 
burg by  the  Lynchburg  Light  &  Traction  Co.,  but  was  not 
"able  to  say  what  is  the  value  of  horse-power  at  Prospect, 
at  Mr.  Allen's  Mill,"  but  knew  it  could  not  be  furnished  at 
the  Lynchburg  price,  because  had  tried  it  without  suc- 
cess. The  estimates  of  this  witness,  however,  were  purely 
speculative,  based  upon  insufficient  data,  and  their  adop- 
tion by  the  jury  necessarily  resulted  in  a  speculative  ver- 
dict. 

It  is'not  claimed  that  the  water  sought  to  be  condemned, 
in  the  instant  case,  is  of  any  special  value  except  as  a  mo- 
tive power  for  the  plaintiffs'  mill,  or  that  the  mill  site,  or 
any  of  the  property  affected,  has  any  peculiar  or  prospec- 
tive value  other  than  its  present  use.  All  that  the  plain- 
tiffs claim  is  that  their  mill  is  damaged  by  the  diminution 
of  the  water  supply  by  the  acts  of  the  defendant;  that  they 
have  not  the  power  they  formerly  had,  and  that  the  de- 
fendant should  either  cease  to  take  the  water,  or  else  make 
compensation  therefor.  This  presents  the  ordinary  case 
of  a  permanent  injury  by  the  defendant  to  the  real  estate 
of  the  plaintiffs.  There  are  cases  where  the  market  value 
of  property  is  not  affected  by  the  trespass  complained  of, 
or  is  even  enhanced,  and  the  owner  is  still  entitled  to  re- 
cover, (Virginian  R.  Co.  v.  London,  114  Va.  334),  but  this 
is  not  one  of  them.  In  the  instant  case,  the  measure  of  dam- 
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ages  is  the  difference  between  the  market  value  of  the  mill 
property  before  and  after  the  injury.    As  the  assessment 
is  to  be  made  now  of  the  damages  to  flow  from  permission 
to  take  the  water  in  the  future,  the  evidence  should  be  coni- 
fined  to  the  market  value,  at  the  present  time,  of  the  plain- 
tiffs' mill  property  with  an  undisturbed  flow  of  water,  and 
with  the  flow  disturbed  as  proposed  by  the  defendant.  The 
difference  between  these  sums  represents  the  amount  of 
damage  to  be  sustained  by  the  plaintiffs  by  the  proposed 
diminution  of  their  water-supply  by  the  defendant.    This 
precise  question  has  not  been  hitherto  passed  upon  by  this 
court,  but  the  measure  of  damages  stated  is  plainly  right, 
conforms  to  our  holdings  on  kindred  question  and  accords 
with  the  holdings  in  like  cases  in  our  sister  States.     In 
Norfolk  County  Water  Co.  v.  Etheridge,  supra,  it  was  held 
that  "Where  a  dam  causes  permanent  injury  to  another's 
land,  the  measure  of  damages  is  the  difference  in  the  mar- 
ket value  of  the  land  with  and  without  the  dam,  to  be  com- 
puted as  of  the  time  immediately  before  the  dam  was  built 
and  immediately  after  it  was  finished    and    filled    with 
water."    See,  also,  Richmond  &  R.  Co.  V.  Humphreys,  90 
Va.  425;  Richmond  &  R.  Co.  V.  Chamblin,   100  Va.   401; 
Hunter  v.  C.  &  O.  Ry.  Co.,  107  Va.  158 ;  Burger  v.  State 
Female  Normal  School,  114  Va.  491 ;  Virginian  Ry.  Co.  V. 
Hurt,  112  Va.  622;  McHenry  v.  City  of  Parkerburg,  supra. 
In  8  Ruling  Case  Law,  p.  481,  it  is  said  "the  proper  meas- 
ure of  damages  for  permanent  injury  to  real  property  is 
the  diminution  in  the  market  value  of  the  property,"  and 
a  large  number  of  cases  from  other  States  are  cited  in  sup- 
port of  the  text.    See,  also,  13  Cyc.  150  and  cases  cited. 

This  objection  to  the  measure  of  damages  was  not  made 
in  the  trial  court  or  in  this  court,  but  the  point  involved  is 
fundamental.  Whether  or  not  the  decree  of  the  trial  court 
should  be  reversed  for  the  error  mentioned  need  not  be  de- 
cided, as  the  decree  has  to  be  reversed  on  other  grounds, 
but  attention  is  called  to  it  so  that  the  error  may  not  be 
repeated  on  any  future  trial. 
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There  was  no  evidence  before  the  jury  as  to  the  wealth 
of  the  defendant,  or  the  value  of  its  stock  but  during  the 
argument  of  the  issues  before  the  jury,  counsel  for  the 
plaintiffs  addressed  the  following  remarks  to  the  jury, 
which  were  duly  excepted  to  as  follows : 

"Gentlemen  of  the  jury :  This  most  unusual  case,  a  case 
without  precedent  in  the  annals  of  Virginia  history,  is  one 
in  which  you  may  consider  not  only  past  and  future  dam- 
ages, but  exemplary  damages,  as  a  deterrent  to  this  and 
other  corporations  not  to  do  likewise.  In  considering  what 
would  be  a  deterrent  to  a  gigantic  corporation  of  this  kind, 
a  corporation  whose  income  is  far  greater  than  that  of 
its  creator,  the  State  of  Virginia,  a  corporation  with  $69,- 
000,000  of  stock,  and  whose  stock  is  selling  on  the  market 
at  around  $145.00  a  share,  a  great,  rich  corporation  that 
disregards  the  law  of  God  and  man,  and  which,  regardless 
of  the  decision  of  the  Supreme  Court  of  the  Commonwealth 
of  Virginia,  the  State  that  created  this  corporation,  is  go- 
ing along  and  damaging  these  plaintiffs  with  impunity* 
I  say,  in  order  to  make  this  corporation  pay  a  penalty  which 
would  be  of  such  magnitude  as  to  deter  it  from  continuing 
this  damage,  and  damaging  future  parties,  you  must  ex- 
act a  penalty  of  this  gigantic  corporation  which  will  make 
it  stop  and  think." 

And  thereupon  defendant  objected  as  follows: 

"Mr.  Kirkpatrick. — If  your  Honor  please,  I  object  to  the 
argument  of  counsel.  Is  this  a  case  where  exemplary  or 
punitive  damages  may  be  allowed?" 

Whereupon  the  court  ruled  as  follows  : 

"The  Court:  Where  persons  persist  in  a  wrong  the  jury 
may  take  that  into  consideration  in  estimating  the  dam- 
ages," especially  when  the  fact  of  the  wrong  has  been  ju- 
dicially determined. 

In  a  case  in  which  exemplary  or  punitive  damages  are 
properly  allowable,  evidence  of  the  wealth  of  the  defendant 
may  be  introduced,  and  such  evidence  is  a  legitimate  sub- 
ject of  proper  comment,  for  what  would  be  punishment  to 
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a  poor  defendant  would  be  no  punishment  at  all  to  one  of 
wealth  and  affluence.  (Singer  Mfg.  Co.  v.  Bryant,  105  Va. 
403,  420),  but  it  is  never  permissible  for  counsel  to  go  out- 
side  of  the  record  and  testify  as  to  matters  not  given  in 
evidence,  nor,  in  any  case,  to  make  use  of  language  calcu- 
lated to  inflame  the  minds  of  the  jurors  and  induce  a  ver- 
dict not  founded  solely  on  the  evidence  adduced  before 
them.  So  in  this  case,  even  if  it  were  a  proper  case  for 
punitive  damages,  the  remarks  of  counsel  are  obnoxious 
to  the  rule  we  have  stated. 

But  we  do  not  think  this  case  is  a  proper  one  for  the 
award  of  exemplary,  or  punitive  damages.    It  will  be  ob- 
served that  the  judgment  of  this  court  was  not  certified  to 
the  circuit  court  until  February,  1916,  and  that  the  second 
action  was  brought  August  24,  1916.    The  railroad  com- 
pany is  a  great  public  service  corporation.    Water  for  the 
conduct  of  its  business  is  an  absolute  necessity.    The  loca- 
tion of  the  tank  and  pumping  station  was  selected  with  a 
view  to  the  conveyance  of  a  proper  supply  for  the  purpose. 
Whether  or  not  an  adequate  supply  could  be  obtained  else- 
where and  meet  the  necessities  of  the  company  does  not  ap- 
pear from  the  record,  but  it  is  manifest  from  the  quantity 
of  water  taken,  and  from  other  circumstances,  that  if  a 
change  was  necessary  the  company  should  have  had  a  rea- 
sonable time  in  which  to  ascertain  where  the  new  supply 
could  be  obtained,  and  to  change  its  pumping  station  and 
tank,  upon  making  just  compensation  for  the  water  taken. 
This  was  a  matter  that  could  not  be  settled  at  once,  and  it 
cannot  be  said  the  continued  taking  of  water  from  Lock- 
ett's  Creek  until  a  new  supply  could  be  obtained  and  made 
available,  or  until  condemnation  proceedings  could  be  had, 
was  a  wilful  defiance  of  the  judgment  of  the  courts.    Cer- 
tainly, the  continued  taking  of  the  water  up  to  the  time 
that  it  was  agreed  that  the  matter  in  controversy  should  be 
settled  in  the  chancery  suit  cannot  be  said  to  evince  malice 
or  wantonness  on  the  part  of  the  railroad  company,  or  an 
intention  to  defy  the  law  of  the  land,  or  to  oppress  the  Al- 
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lens.  The  evidence  in  the  case  does  not  show  that  the  rail- 
road company  was  actuated  by  malice,  wantonness  or  op- 
pression, or  that  there  was  any  fraud  on  its  part,  or  that 
it  was  guilty  of  any  gross  negligence  or  recklessness,  or 
that  its  action  in  continuing  to  take  the  water,  after  the 
order  of  this  court  had  been  certified  to  the  circuit  court 
until  arrangements  were  made  to  settle  the  controversy, 
evinced  any  intention  on  the  part  of  the  railroad  company 
to  disregard  the  rights  of  the  Aliens,  or  to  defy  the  law  of 
the  land.  Unless  one  or  the  other  of  these  situations  ex- 
isted, the  Aliens  had  no  right  to  recover  punitive  damages. 
12  Am.  &  Eng.  Enc.  of  Law  (2nd  edition)  21,  and  cases 
cited.  We  do  not  think,  therefore,  that  the  Aliens  were  en- 
titled to  recover  punitive  damages  in  this  case  (1)  because 
the  law  and  the  facts  do  not  warrant  it,  and  (2)  because 
it  was  not  within  the  issues  submitted  to  the  jury. 

This  court  has  more  than  once  reprobated  in  no  uncer- 
tain terms  the  practice  of  injecting  into  arguments  of  coun- 
sel statements  calculated  to  inflame  the  minds  of  jurors, 
and  tending  to  produce  verdicts  as  a  result  of  prejudice 
rather  than  a  calm  consideration  of  the  evidence.  Every 
litigant,  natural  or  artificial,  is  entitled  to  a  fair  and  im- 
partial trial,  and  there  should  be  excluded  from  the  tribu- 
nal which  is  to  try  the  case,  whether  judge  or  jury,  every- 
thing that  has  no  tendency  to  aid  such  tribunal  in  doing  im- 
partial justice  between  the  litigants.  There  can  be  no  dif- 
ference of  opinion  on  this  subjcact.  But,  while  assenting 
to  this  statement  of  the  law,  it  is  argued  that  the  error  of 
addressing  improper  remarks  to  the  jury  was  harmless 
error,  as  there  was  ample  evidence  to  sustain  the  verdict, 
and  it  does  not  appear  that  the  jury  found  any  punitive 
damages.  The  harm  consisted  in  depriving  the  defendant 
of  a  fair  and  impartial  tribunal  to  weigh  and  consider  the 
evidence  lawfully  before  it  touching  the.  actual  damages 
sustained.  There  was  no  exact  measure  of  damages  in 
the  instant  case.  The  actual  damages  sustained  and  to  be 
sustained  could  not  be  measured  by  any  exact  standard. 
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They  were  matters  which  lay  largely  in  the  opinions  of 
witnesses,  and  these  opinions  were  based  upon  different 
data.  There  was  a  wide  difference  between  the  testimony 
on  behalf  of  the  plaintiffs  and  that  on  behalf  of  defendant 
And  even  as  to  the  plaintiffs'  testimony  based  upon  the 
value  of  horse-power,  in  estimating  future  damages,  the 
value  of  such  horse-power  is  dependent  upon  the  extent 
that  it  can  be  and  is  utilized.  Horse-power  without  use  is 
valueless.  To  the  extent  that  the  plaintiffs  could  not,  from 
any  cause,  obtain  grain  to  grind,  or  did  not  obtain  it,  the 
horse-power  would  be  valueless  unless  it  could  be  sold. 
Upon  these  questions  there  was  sharp  conflict  of  testimony, 
and  the  testimony  of  one  of  the  plaintiffs  was  not  alto- 
gether consistent  with  his  testimony  on  the  former  trial, 
nor  was  the  value  of  such  horse-power  ascertained  by  any 
satisfactory  evidence,  and  yet  upon  this  issue  the  verdict 
was  for  the  exact  amount  claimed  by  the  plaintiffs.  It  can- 
not, therefore,  be  said  that  the  error  was  harmless,  even 
though  the  verdict  awarded  no  punitive  damages.  On  ac- 
count of  the  improper  remarks  by  counsel  for  the  plain- 
tiffs in  addressing  the  jury,  the  verdict  will  be  set  aside. 

The  other  objections  raised  need  not  be  considered,  as 
the  questions  raised  thereby  are  not  likely  to  arise  on  an- 
other trial. 

Sims,  J.,  (dissenting) : 

I  concur  in  the  majority  opinion  in  its  positions  on  the 
following  points,  namely:  As  to  its  being  immaterial  be- 
fore which  branch  of  the  court  the  motion  to  set  aside  the 
verdict  and  award  a  new  trial  was  made,  since  the  same 
judge  presided  over  both ;  as  to  how  the  evidence  must  be 
regarded  by  us  on  the  motion  to  set  aside  the  verdict  of  the 
jury  on  the  issue  out  of  chancery;  as  to  there  being  no  duty 
upon  the  appellees  to  minimize  damages;  as  to  the  impro- 
priety of  counsel  in  any  case  going  outside  of  the  record 
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and  making  use  of  language  calculated  to  inflame  the  minds 
of  the  jurors  and  induce  a  verdict  not  founded  solely  on  the 
evidence  adduced  before  them.    But — 

I  cannot  concur  in  the  majority  opinion  in  taking  the 
following  positions,  namely:  (1)  that  the  permission  of 
the  trial  court  of  the  remarks  of  counsel  in  the  case  before 
us  was  reversible  error;  or  (2)  that  this  was  not  a  case  in 
which  it  was  proper  for  the  jury  to  take  into  consideration 
the  allowance  of  exemplary  damages;  or  (3)  that  the 
measure  of  damages  for  the  future  injury  to  appellees  was 
the  difference  between  the  market  value  of  the  mill  prop- 
erty before  and  after  the  injury;  or  (4)  that  the  verdict  of 
the  jury  awarding  the  future  damages  it  assessed  was 
without  evidence  to  support  it;  and  hence  I  am  forced  to 
dissent  from  the  conclusion  reached  by  such  opinion  in  its 
reversal  of  the  case.  The  reasons  which  constrain  me  to 
take  a  different  view  from  the  majority  of  the  court  upon 
the  four  subjects  mentioned  will  be  stated  in  their  order 
below. 

(1)  I  do  not  think  that  the  remarks  of  counsel  set  out 
in  the  majority  opinion  constituted  reversible  error  in  the 
case  because  of  the  following  considerations: 

(a)  Such  remarks,  going  outside  of  the  record,  were  im- 
proper and  subject  to  objection  in  the  trial  court.  But 
when  such  objection  was  interposed,  it  should,  as  the  case 
of  other  objections  to  matters  of  procedure  or  the  conduct 
of  the  trial,  have  stated  the  ground  of  the  objection.  In 
the  instant  case,  as  will  be  noted,  the  ground  of  objection 
stated  before  the  trial  court  was  not  that  the  appeal  to  the 
jury  was  "inflammatory,"  or  "unjust,"  or  "deserving  of 
stern  rebuke,"  (the  objection  made  before  us  on  appeal) 
nor  any  objection  to  that  effect.  The  only  objection  made 
was  that  it  was  not  a  case  where  exemplary  or  punitive 
damages  might  be  allowed.  The  trial  judge  naturally 
passed  and  ruled  only  upon  the  objection  made.  The 
further  objection  aforesaid  was  not  made  at  all,  not  even 
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in  the  motion  to  set  aside  the  verdict  and  grant  a  new  trial, 
nor  was  it  passed  upon  by  the  trial  judge,  but  is  urged  be- 
fore us  for  the  first  time- 

This  subject  is  governed  by  the  same  rule  of  procedure 
which  is  applicable  to  other  errors  of  procedure  which  may 
be  committed  in  the  trial  of  a  case.  "Such  a  line  of  argu- 
ment" may  be  the  subject  of  review  on  appeal  "if  proper 
objection  be  made  to  it  at  the  proper  time  and  the  trial 
court  fails  to  take  proper  steps  to  correct  its  ill  tendencies. 
*  *  *"  Southern  Ry.  Co.  v.  Simmons,  105  Va.  651,  666-7. 
But  if  the  objection  made  in  the  appellate  court  was  not 
made  in  the  trial  court,  and  the  trial  court  was  not  asked 
to  rule  on  or  instruct  the  jury  upon  such  objection,  the  ob- 
jection cannot  be  considered  on  appeal.  State  v.  Clifford, 
58  W.  Va.  681,  52  S.  E.  864 ;  Lcmden  V.  Ohio  River  R.  Co., 
46  W.  Va.  492,  33  S.  E.  296.  And  the  same  principle  upon 
which  rests  the  rule  that  where  a  specific  objection  to  the 
admission  of  evidence  is  properly  overruled  by  the  trial 
court,  other  objections  cannot  be  thereafter  assigned  as 
error  on  appeal,  (Richmond  Ice  Co.  v.  Crystal  Ice  Co.,  103 
Va.  465,  49  S.  E.  650;  Warren  V.  Warren,  93  Va.  73,  24  S. 
E.  913),  applies  to  the  objection  in  question  in  the  cause 
before  us.  It  seems  to  me,  therefore,  that  for  this  reason 
such  objection  cannot  be  considered  by  us.    Further: 

(b)  According  to  the  salutary  rule  of  this  court,  now 
firmly  established,  it  must  affirmatively  appear  from  the 
record  that  an  error  has  been  prejudicial  to  an  appellant, 
otherwise  the  error  must  be  considered  by  this  court  as  hav- 
ing been  harmless  and  is  not  ground  for  reversal.  Stan- 
dard Paint  Co.  v.  Vietor  &  Co.,  13  Va.  App.  604.  - 

On  this  subject,  the  trial  judge  and  chancellor,  in  his 
opinion  made  a  part  of  the  record,  says:  "Allusion  has 
been  made  to  the  fact  that  the  jury  may  have  included  puni- 
tive or  exemplary  damages  in  their  verdict.  I  think  the 
size  of  their  verdict  makes  it  manifest  that  they  did  not  do 
this,  although  I  think  that  they  might  have  considered  do- 
ing this,  as  the  court  informed  them  that  a  persistent  tres- 
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passer  upon  the  rights  of  another,  particularly  after  those 
rights  have  been  judicially  determined,  does  not  stand  upon 
the  footing  of  an  ordinary  trespasser,  I  think"  it  is  ap- 
parent from  the  evidence  that  the  jury  put  into  that  ver- 
dict nothing  except  what  they  thought  was  necessary  to 
compensate  the  plaintiffs  for  the  actual  injuries  which  they 
have  sustained  or  may  sustain  in  their  business  and  prop- 
erty both  in  the  past  and  for  the  future,  and  speaking  now 
as  chancellor  and  not  as  a  law  judge,  I  say  that  they  have 
not  given  them  one  dime  more  than  I  would  have  done  after 
hearing  the  evidence,  had  I  determined  the  matter  with- 
out a  jury." 

The  verdict  of  the  jury  was  merely  advisory  of  the  chan- 
cellor. The  decree,  after  all,  is  what  must  be  looked  to  in 
order  to  ascertain  whether  exemplary  damages  or  excessive 
damages  have  been  awarded ;  and  the  chancellor  has  certi- 
fied that  the  decree  did  not  award  any  such  damages  but 
only  proper  compensatory  damages. 

Further,  on  the  question  of  whether  the  damages  as- 
sessed by  the  verdict  of  the  jury  and  decreed  by  the  chan- 
cellor were  excessive:  As  Fview  the  evidence,  as  herein- 
after stated,  there  was  ample  evidence  to  support  the  ver- 
dict and  decree  for  the  amounts  of  damages  allowed  as 
purely  compensatory  damages. 

Hence,  it  seems  clear  that  not  only  does  it  not  affirma- 
tively appear  that  the  decree  complained  of  included  ex- 
emplary or  excessive  damages,  but  the  contrary  appears 
from  the  record.  Therefore,  if  there  was  error  in  the  per- 
mission of  the  remarks  of  counsel,  it  was  harmless  error. 

(2)  As  to  the  position  aforesaid  that  this  case  was  not 
one  where  the  allowance  of  exemplary  or  punitive  damages 
might  have  been  considered  by  the  jury: 

Appellant  does  not  question  that  if  the  cause  before  us 
had  been  an  action  at  law,  exemplary  or  punitive  damages 
might  have  been  recovered  under  the  rule  laid  down  in  2 
Blackstone's  Com.  220,  as  follows :  "Indeed,  every  continu- 
ance of  a  nuisance  is  held  to  be  a  fresh  one,  and  therefore 
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a  fresh  action  will  lie,  and  very  exemplary  damages  will 
probably  be  given,  if,  after  one  verdict  against  him,  the 
defendant  has  the  hardihood  to  continue  it." 

And  this  is  true  of  all  repeated  trespasses  and  repeated 
torts.  8  R.  C.  L.,  sec.  133,  p.  588.  The  existence  of  actual 
malice  or  ill  will  on  the  part  of  the  defendant  is  not  neces- 
sary to  warrant  the  allowance  of  exemplary  damages 
against  him.  The  existence  of  "malice  in  law"  is  sufficient, 
and  exemplary  damages  may,  in  the  discretion  of  the  jury, 
be  assessed  in  all  cases  of  trespasses  and  torts  where  the 
conduct  of  the  defendant  is  "a  wrongful  act,  done  intention- 
ally, without  legal  justification  or  excuse."  Note  to  16  L. 
R.  A.  (N.  S.)  440.  As  said  in  8  R.  C.  L.,  supra:  "Wilfully 
to  commit  a  trespass  upon  the  rights  of  an  individual  is  of 
itself  sufficient  to  permit  the  awarding  of  punitive  dam- 
ages, though  committed  on  but  one  single  occasion;  and 
especially  may  such  damages  be  allowed  when  the  trespass 
is  repeated.  Thus,  where  a  recovery  has  once  been  had  for 
a  nuisance,  and  it  is  continued,  exemplary  damages  are  al- 
lowed as  a  matter  of  course  upon  a  second  successful  suit 

Hence,  I  must  say,  with  great  deference,  that  I  think  the 
majority  opinion  in  its  discussion  of  the  subject  under  con- 
sideration ignores  the  well  settled  rule  above  adverted  to, 
that  actual  malice  in  fact  need  not  exist  in  order  to  warrant 
a  jury  in  considering  the  allowance  of  exemplary  or  puni- 
tive damages.  If  malice  in  law  exists  (which  was  true  of 
the  instant  case,  as  above  pointed  out,  and  as  indeed  fol- 
lows from  the  statement  in  the  majority  opinion  that  the 
defendant  "was  no  less  a  trespasser  because  it  intended  to 
exercise  its  right  of  eminent  domain  *  *  *,"  since,  that  be* 
ing  so  it  was  a  repeated  trespasser),  it  was  sufficient  to 
bring  the  case  within  the  operation  of  the  rule  that  the  jury 
might  have  considered  the  allowance  of  such  damages. 

And  appellant  does  not,  in  the  able  argument  of  learned 
counsel  in  the  petition  or  brief,  or  orally  before  us,  con- 
trovert the  correctness  of  the    above    conclusion,    except 
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upon  one  ground,  namely :  It  contends  that  the  awarding 
of  exemplary  or  punitive  damages  is  not  a  function  of  a 
court  of  equity.  The  case  of  Karns  v.  AUen  (Wis.),  115  S. 
W.  357,  is  the  only  authority  cited  and  relied  on  in  support 
of  the  position  that  such  a  court  will  not  award  such  dam- 
ages, but  only  compensatory  damages.  In  that  case  the 
plaintiffs,  by  their  bill,  sought  the  aid  of  a  court  of  equity, 
not  only  to  abate  a  nuisance,  but  also  to  recover  the  dam- 
ages sustained  by  reason  thereof.  That  case  denied  the  re- 
covery of  exemplary  damages  in  equity  on  the  ground  (to 
quote  from  the  opinion  therein)  that,  "*  *  *  where  one 
comes  into  a  court  of  equity  he  waives  his  claim  for  puni- 
tive damages  *  *  *  the  plaintiffs  had  their  election  to  sue 
at  law  or  in  equity.  They  elected  to  sue  in  equity,  and  hav- 
ing done  so,  they  brought  themselves  within  the  rules  of 
equitable  actions  and  waived  the  right  to  recover  exemp- 
lary damages."  The  authorities  referred  to  in  that  case, 
which  sustain  its  said  holding,  place  the  distinction  be- 
tween the  right  of  recovery  of  exemplary  damages  at  law 
and  in  equity  on  the  same  ground  and  the  recovery  of  such 
damages  is  denied  in  a  court  of  equity  on  the  ground  that 
the  plaintiffs  have  themselves  sought  the  aid  of  that  court 
to  recover  damages.  It  was  not  so,  however,  in  the  cause 
before  us.  In  the  case  before  us,  the  appellees  elected  to 
sue  at  law  and  did  sue  at  law  for  damages.  By  their  bill 
in  equity  they  prayed  only  for  the  equitable  relief  of  the 
abatement  of  the  nuisance  caused  by  the  conduct  of  the  ap- 
pellant. They  did  not  pray  that  the  court  of  equity  should 
assess  any  damages  ancillary  to  that  relief  or  otherwise. 
As  appears  from  the  decree  of  December  4,  1916,  herein- 
after quoted  from,  the  relief  sought  by  appellees  in  equity 
was  only  that  the  court  would  "award  the  injunction  as 
prayed  for  in  the  bill,"  and  it  was  "upon  the  defendant's 
(appellant's)  motion  that  the  court  enjoin  and  restrain  the 
plaintiffs'  (appellees')  action  at  law  now  pending  in  this 
court  to  recover  damages  *  *  *»  that  the  court  below  re- 
fused the  injunction  prayed  for  by  the  appellees  and  took 
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jurisdiction  on  its  chancery  side  "to  do  complete  justice  to 
the  plaintiffs  herein  and  to  avoid  a  multiplicity  of  suite 
*  *  *."  In  the  cause  before  us,  therefore,  the  plaintiffs  in 
the  court  below,  (the  appellees  here)  were,  on  motion  of 
the  defendant  there  (the  appellant  here),  denied  the  exer- 
cise of  their  election  to  sue  at  law  for  their  damages  and 
were  forced  against  their  will  to  have  the  same  assessed  in 
a  court  of  equity.  In  such  a  case  it  would  be  inequitable 
to  deny  to  the  appellees  the  benefit  of  the  rule  aforesaid 
which  would  have  been  applicable  in  their  action  at  law 
(and  in  the  repeated  actions  they  might  have  thereafter 
brought) ,  and  hence  I  think  that  the  objection  made  by  ap- 
pellant that  this  is  not  a  case  in  which  exemplary  or  puni- 
tive damages  might  have  been  allowed  by  the  jury  was  not 
well  taken. 

The  majority  opinion  on  the  subject  under  consideration 
rests,  essentially,  upon  its  view  that  the  case  before  us 
must  be  considered  as  if  it  were  a  proceeding  to  condemn 
the  water  rights  in  question.  It  assumes  that  procedure  in 
the  court  below  by  which  it  took  jurisdiction  to  award  fu- 
ture as  well  as  past  damages  to  the  appellees,  was  an  ar- 
rangement  made  to  settle  the  controversy  between  the  par- 
ties in  lieu  of  condemnation  proceedings,  and,  in  effect, 
that  such  arrangement  was  accepted  and  assented  to  by 
the  appellees.  With  the  utmost  deference,  I  must  say  that 
I  can  find  nothing  in  the  record  to  bear  out  such  an  assump- 
tion. 

The  record  in  the  case  shows  that  on  December  4,  1916, 
the  following  order  or  decree  was  entered  in  the  court  be- 
low : 

"This  cause  came  on  this  day  to  be  again  heard  on  the 
papers  formerly  read,  to-wit,  bill  and  depositions  in  sup- 
port thereof,  the  answer  thereto,  the  affidavit  of  A.  Bruner 
in  support  of  said  answer,  and  on  the  plaintiffs'  motion  to 
award  the  injunction  as  prayed  for  in  the  bill,  and  upon 
the  defendant's  motion  that  the  court  enjoin  and  restrain 
the  plaintiffs  action  at  law  now  pending  in  this  court  to 
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recover  damages  of  the  defendant  for  the  injuries  caused 
the  plaintiff  by  the  diversion,  by  the  defendant,  of  the  water 
of  Falling  Creek  and  its  tributaries  from  July  3, 1912;  and 
the  court  having  heard  the  argument  of  counsel  on  October 
10,  1916,  when  this  matter  was  first  presented  to  it  and  not 
then  being  advised  of  its  judgment,  did  take  time  to  con- 
sider thereof  and  adjourned  the  further  hearing  thereof 
until  the  first  day  of  November,  1916  term,  and  upon  the 
day  last  mentioned,  the  court  doth  adjudge,  order  and  de- 
cree  as  follows: 

"That  the  injunction  prayed  for  by  the  plaintiffs  be  and 
the  same  is  hereby  refused,  because  the  defendant  is  shown 
to  be  a  common  carrier,  and  the  inconvenience,  to  it  in 
granting  said  injunction  would  far  outweigh  the  benefit  to 
the  plaintiffs  in  awarding  the  same,  also,  because  since  the 
trial  of  the  common  law  cause  in  this  court  between  the 
above  parties,  it  is  shown  that  the  defendant  has  built  a 
new  line  which  diverted  a  large  part  of  its  traffic  around 
the  water  tank  tn  question,  and  it  is  not  shown  what  dam- 
age, if  any,  is  done  to  the  plaintiffs  under  these  conditions, 
and  further,  because  this  court,  on  its  chancery  side,  hav- 
ing complete  jurisdiction  of  the  parties  and  the  subject- 
matter,  may  do  complete  justice  to  the  plaintiffs  herein,  and 
avoid  a  multiplicity  of  suits,  and,  therefore,  the  court  doth 
decide  to  assume  such  jurisdiction  on  its  chancery  side,  and 
to  the  end  that  it  may  be  further  advised  as  to  its  judg- 
ment, doth  order  that  a  jury  be  empaneled  at  the  bar  of 
this  court,  which  jury  is  directed  to  report  unto  this  court 
for  its  consideration  the  findings  of  said  jury  upon  the  fol- 
lowing issues,  to-wit: 

"First :  What  sum  of  money,  if  any,  the  plaintiffs  should 
recover  as  damages  for  the  diversion  of  the  water  by  the 
defendant  from  Lockett's  Creek  from  the  3rd  day  of  July, 
1912,  to  the  date  of  the  trial  of  this  issue ;  and 

"Second:  What  damages,  if  any,  will  the  plaintiffs  sus- 
tain in  future  by  the  continued  diversion  of  water  by  the 
defendant  from  said  stream. 
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* 
"And  the  court  doth  further  adjudge,  order  and  decree 

that  the  plaintiffs  be  restrained  from  the  further  prosecu- 
tion of  their  action  for  damages  against  the  defendant  on 
the  common  law  side  of  this  court,  pending  the  proceedings 
above  directed  upon  the  chancery  side  of  this  court." 

Thereafter,  the  decree  complained  of  was  entered  on  De- 
cember 8,  1916,  allowing  the  appellee  the  damages  set  forth 
in  the  majority  opinion,  and  perpetually  enjoined  and  re- 
strained the  appellees  from  suing  the  appellant  at  law  for 
future  damages  in  the  premises. 

It  is  true  that  counsel  for  appellant  states,  both  in  his 
brief  and  in  oral  argument,  that  the  appellant  intended  to 
institute  condemnation  proceedings,  and  counsel  for  appel- 
lees did  not  deny  that  statement.  But  appellant  did  not,  as 
a  matter  of  fact,  institute  condemnation  proceedings.  Nor 
does  it  appear  that  the  court  below  took  jurisdiction  to 
award  damages  past  and  future  in  lieu  of  condemnation 
proceedings,  nor  that  appellees  by  counsel  or  otherwise  ab- 
sented to  its  taking  such  jurisdiction  in  lieu  of  condemna- 
tion proceedings.  On  the  contrary  it  appears  from  the 
order  or  decree  of  court  above  quoted  that  the  court  beiow 
took  such  jurisdiction  in  lieu  of  allowing  repeated  actions 
at  law  and  in  lieu  of  awarding  the  injunction  prayed  for 
by  appellees. 

(3)  As  to  the  "market  value"  measure  of  damages  be- 
ing applied  as  the  measure  of  the  future  damages : 

The  position  of  the  majority  opinion  on  this  point  also 
rests  upon  the  assumption  aforesaid,  that  this  practically 
is  a  case  of  a  condemnation  proceeding  by  appellant  to  take 
the  water  right  aforesaid  for  public  use,  under  the  exercise 
by  it  of  the  power  of  eminent  domain  granted  to  it  by  leg- 
islative authority.  But,  as  aforesaid,  this  is  not  such  a 
case.  As  stated  in  the  majority  opinion  itself:  "The  rail- 
way  company  was  no  less  a  trespasser  because  it  intended 
to  exercise  its  right  of  eminent  domain  than  if  it  had  enter- 
tained no  such  intention.  Norfolk  &  Ocean  View  Ry.  Co. 
v.  Turnpike  Co.,  Ill  Va.  181."    The  same  measure  of  dam- 
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ages  should  therefore  be  applied  to  the  injury  caused  by 
such  trespasser  as  is  applicable  to  the  same  character  of 
injury  caused  by  any  other  trespasser  according  to  the  well 
settled  rules  of  law  on  the  subject. 

Now,  in  the  instant  case,  the  damages  to  which  the  plain- 
tiffs were  entitled  were  such  as  they  were  entitled  to  re- 
cover by  succeeding  actions  for  temporary  injury  or  tem- 
porary damages.  They  were  forced  into  a  court  of  equity 
on  the  subject  of  damages  by  the  defendant,  and  that  court 
exercised  its  jurisdiction  to  award  to  the  plaintiffs  all  the 
damages  which  they  were  entitled  to  recover  at  law,  so  as 
to  afford  them  full  relief  in  allowance  of  damages,  having 
enjoined  the  prosecution  by  plaintiffs  of  their  pending  and 
the  institution  by  them  of  any  succeeding  action  at  law  to 
recover  the  damages  in  question.  In  such  case  it  seems 
plain  that  the  measure  of  damages  in  the  case  before  us 
must  be  the  same  as  they  would  have  been  in  the  pending 
and  in  succeeding  actions  at  law,  which,  but  for  such  in- 
junction, the  plaintiffs  would  or  could  have  prosecuted.  For 
the  measure-  of  damages  in  such  cases,  we  must  look  to  the 
common  law  rule  on  the  subject. 

Now  it  is  the  settled  rule  of  the  common  law  that  in  ac- 
tions for  temporary  injury  or  temporary  damages,  such  as 
we  have  under  consideration,  the  measure  of  damages  is 
the  loss  sustained  by  the  plaintiff  in  deprivation  of  the  use 
or  usable  value  of  the  property,  and  the  "market  value" 
rule  of  measure  of  damages  is  not  applicable.  8  R.  C.  L., 
sec.  51,  43,  67,  68;  2  Farnham  on  Waters,  sec.  510;  Norfolk 
Co.  Water  Co.  V.  Etheridge,  120  Va.  379,  at  p.  382;  M<r 
Henry  v.  City  of  Pwkersburg,  66  W.  Va.  533,  535.  Loss  of 
net  profits  is  a  proper  element  for  consideration  in  apply- 
ing such  measure  of  damages.  8  R.  C.  L.,  sec.  67,  68;  2 
Farnham  on  Waters,  sec.  510.  Lost  profits  or  lost  gains 
are  as  recoverable  as  any  other  loss,  if  proved  with  reason^ 
able  certainty.  Burruss  v.  Hines,  94  Va.  413.  The  result 
of  the  injury  complained  of  in  the  instant  case  was  to  de- 
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prive  the  plaintiffs  in  error  of  the  use  of  water  to  drive 
their  mill  to  the  extent  of  a  certain  amount  of  horse-power. 

Therefore,  the  market  value  of  such  horse-power,  or  the 
expense  of  replacing  it,  was  proper  evidence  for  considera- 
tion in  applying  the  measure  of  damages  aforesaid.  Wes- 
ton &  Boston  Railroad,  190  Mass.  298,  76  N.  E.  1050,  4  L. 
R.  A.  (N.  S.)  569.  "The  law  adopts  that  mode  of  estimat- 
ing damages  which  is  most  definite  and  certain"  in  the  par- 
ticular case.  Griffin  V.  Colon,  16  N.  Y.  489,  69  Am.  Dec 
718.  And  as  to  future  damages  the  value  of  the  horse- 
power lost  was  more  definite  and  certain  than  an  estimate 
of  future  loss  of  profits. 

Of  the  cases  cited  in  the  majority  opinion  on  the  point 
under  .consideration,  those  of  Hunter  v.  C.  &  O.  Ry.  Co.; 
Bwrger  v.  State  Female  Normal  School;  and  Richmond  &c. 
R.  Co.  v.  Chcvniblin,  were  cases  involving  condemnation  pro- 
ceedings actually  instituted ;  that  of  Richmond  &c.  R.  Co. 
v.  Humphreys  was  an  action  for  permanent  damages ;  that 
of  Norfolk  County  Water  Co.  v.  Etheridge,  in  so  far  as  it 
applied  the  "market  value"  measure  of  damages,  was  an 
action  for  permanent  damages;  that  of  Virginian  R.  Co. 
v.  Hurt,  did  not  involve  or  pass  on  the  question  under  con- 
sideration ;  and  that  of  McHenry  v.  City  of  Parkersburg  is 
directly  against  the  holding  of  the  majority  opinion  now 
being  considered,  in  that  it  expressly  holds,  at  p.  535  of  66 
W.  Va.  Rep. :  "Injury  to  real  estate  differs  in  nature  and 
degree.  *  *  *  The  injured  party  is  limited  to  the  recovery 
of  temporary  damages,  when  the  injury  is  intermitent  and 
occasional  *  *  *,"  as  is  true  in  the  instant  case,  as  pointed 
out  in  the  majority  opinion ;  and  in  that  case  the  court  be- 
low was  reversed  for  applying  the  "market  value"  measure 
of  damages  to  a  case  of  intermittent  or  occasional  injury 
such  as  is  the  nature  of  the  injury  in  the  case  before  us. 

As  to  the  text-writers  cited  in  the  majority  opinion,  and 
other  text-writers  on  this  subject,  they  sanction  the  appli- 
cation of  the  "market  value"  measure  of  damages  to  cases 
of  permanent  injury  to  real  estate  only,  or  where  the  dam- 


Digitized  by 


Google 


Norfolk  &  Western  Ry.  Co.  v.  A.  C.  Allen  &  Sons  595 

ages  are  assessed  in  a  condemnation  proceeding,  or  in  cases 
in  which  the  plaintiff's  right  of  action  does  not  exist  at 
common  law,  but  is  dependent  upon  a  constitutional  guar- 
antee against  his  property  being  taken  for  public  use  with- 
out "just  compensation;"  in  which  latter  cases  the  measure 
of  damages  is  governed  by  the  constitutional  and  statutory 
provisions  of  the  particular  jurisdiction  on  the  subject. 
See  2  Lewis  on  Em.  Dom.,  sec.  687,  689,  696,  752,  890,  891  ; 
Tidewater  R.  Co.  v.  Shartzer,  107  Va.  562,  567-8. 

(4)  As  to  the  verdict  of  the  jury  for  future  damages  be- 
ing without  evidence  to  support  it: 

As  this  is  a  minority  opinion,  it  would  serve  no  useful 
purpose  for  it  to  enter  upon  any  discussion  of  this  pure 
question  of  fact,  since  no  difference  with  the  majority  opin- 
ion on  any  legal  question  is  involved  therein.  It  is  deemed 
sufficient  to  say  here  that,  as  I  view  the  record,  it  con- 
tains ample  evidence  to  support  the  verdict  and  decree  for 
the  future  damages  allowed,  the  weight  and  credibility  of 
which  was  for  the  consideration  of  the  jury  so  far  as  their 
verdict  was  concerned.  Barbour  v.  Melendy  &  Russell, 
cited  in  the  majority  opinion ;  and  see  also  Carter  v.  Camp- 
bell,  Gilmer  (21  Va.)  159;  Almond  v.  Wilson,  75  Va.  613, 
626 ;  Fishburne  v.  Ferguson's  Heirs,  84  Va.  87,  192 ;  Muse 
V.  Stern,  82  Va.  33,  35;  Mears  v.  Dexter,  86  Va.  828,  832-3. 

For  the  reasons  stated  above,  I  am  constrained  to  dissent 
from  the  majority  opinion. 

Reversed. 


KILL  AM  v.  NORFOLK  &  WESTERN  RAILWAY  COMPANY. 
(RicKmond,  March  21,  1918.) 

,  Corporations — Public  Service — Private  and  Public  Canacity. — A 
public  service  corporation  may  act  in  a  private  capacity,  as  dis- 
tinguished from  its  public  capacity. 

,  Idem  —  Public  Capacity  —  Eminent  Domain — Damage* — Damnum 
Absque  Injuria. — If  a  public  service  corporation,  in  locating, 
constructing  or  changing  the  construction,  and  in  the  operation 
of  its  works,  acts  in  its  public  capacity,  general  legislative  au- 
thority given  it  so  to  do,  when  strictly  pursued,  unless  that  au- 
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thority  is  limited  or  annulled  by  constitutional  provision  in  the 
particular  in  question,  will  be  construed  to  confer  on  the  corpo- 
ration immunity  from  all  liability  for  damages,  not  imposed  by 
statute  law,  for  such  acts.  Such  immunity  is  inseparably  at- 
tendant upon  the  sovereign  right  of  eminent  domain  which  the 
legislature  exercises  untrammelled  and  unabridged  save  only  as 
it  may  be  restrained  by  the  Constitution.  The  harsh  rule  of 
damnum  absque  injuria  applies  in  such  case  in  bar  of  all  suits 
against  the  corporation  for  damages  not  allowed  by  statute. 

3.  Idem — Private  Capacity — Liability  for  Damages. — When  a  public 

service  corporation  acts  in  its  private  capacity,  mere  general 
legislative  authority  to  establish,  locate  and  operate  its  works 
will  not  confer  upon  it  immunity  from  liability  for  damages  re- 
sulting from  a  construction  and  operation  of  such  works  which 
would  have  been  deemed  a  private  nuisance  at  common  law. 

4.  Idem — Incidental  Operations  —  Private  Capacity  —  Liability  for 

Damages  —  Statutes — Construction. — The  operation  of  works 
which  are  not  constructed  for  the  very  public  duties  for  which 
the  public  service  corporation  was  incorporated,  but  as  inci- 
dental, adjunctive  or  appurtenant  thereto  merely,  however  neces- 
sary to  the  performance  of  the  former  duties,  will  be  considered 
and  classed  as  an  operation  by  the  corporation  in  its  private 
capacity.  In  such  case  the  rule  sic  utere  tuo  ut  alienum  non 
laedas  applies  and  controls  the  construction  of  the  legislative  en- 
actment. The  general  legislative  authority  to  locate,  construct 
and  operate  the  latter  character  of  works  will  not  be  construed 
by  implication  to  confer  immunity  from  liability  for  damages, 
and  damnum  absque  injuria  has  no  application. 

5.  Railroads — Public    Duties — Switch    Yard — Damages. — Where    a 

switch  yard  operated  by  a  railroad  company  does  not  serve  a 
passenger  station  or  freight  depot,  so  that  such  operation  is  not 
required  of  the  railroad  company  in  the  discharge  of  its  public 
duty  in  connection  with  such  station  or  depot,  and  the  opera- 
tion causes  a*  nuisance  to  neighboring  property  by  reason  of 
noise,  smoke,  cinders,  vibration,  etc.,  there  may  be  a  recovery 
for  damages  so  caused. 

Error  to  Circuit  Court  of  city  of  Norfolk. 

Reversed. 

Mann  &  Tyler,  for  the  plaintiff  in  error. 
Hughes,  Little  &  Seawell  and  Waller  R.  Staples,  for  the 
defendant  in  error. 


Statement  of  the  Case  and  Facts. 

This  is  an  action  at  law  by  the  plaintiff  in  error  (herein- 
after referred  to  as  plaintiff)  against  the  defendant  in  er- 
ror (hereinafter  referred  to  as  defendant)  for  damages  al- 
leged in  the  declaration  to  consist  of  the  diminution  of  the 
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market  and  rental  value  of  certain  land,  dwelling  house 
and  other  buildings,  etc.,  thereon,  located  near  the  defen- 
dant's terminal  yard  at  Lambert's  Point.  It  is  alleged  that 
the  tracks  on  such  yard  near  to  plaintiffs  property  were 
practically  level  when  the  dwelling  house  was  erected,  and 
that  such  damages  were  caused  by  the  following  alleged 
change  of  construction  and  subsequent  operation  by  defen- 
dant of  that  portion  of  its  tracks  which  are  on  the  part  of 
the  said  terminal  yard  near  to  plaintiff's  said  property, 
namely:  that  (as  alleged  in  substance  in  the  first  count  of 
the  declaration)  the  defendant  within  five  years  before  the 
bringing  of  this  suit,  constructed  a  large  embankment, 
called  a  "hump,"  commencing  at  a  point  about  one-sixth 
of  a  mile  eastwardly  from  plaintiffs  property  and  rising  in 
a  westerly  direction  at  a  very  steep  grade  until  it  has 
passed  said  property;  that  upon  said  embankment  as  it 
rises  there  was  laid  a  double  track  railroad ;  that  such  em- 
bankment is  in  close  proximity  to  the  plaintiffs  dwelling 
house  and  the  land  on  which  it  is  located,  all  owned  by 
plaintiff;  that  such  embankment  is  twenty  feet  high  op- 
posite plaintiffs  property  and  continues  to  rise  for  a  con- 
siderable distance  westwardly  beyond  the  same ;  that  when 
defendant's  trains  of  coal  cars  reach  said  terminal  yard, 
they  are  broken  up,  and  cars,  in  trains  of  about  twenty,  are 
propelled  by  engines  employed  for  the  purpose  (being 
other  engines  than  those  which  brought  the  trains  into  the 
terminal  yard)  up  the  grade  of  said  "hump"  and  are  so 
disposed  of,  in  a  yard  provided  for  the  purpose  just  beyond 
the  summit  of  the  "hump,"  that  they  may  be  thence  pro- 
pelled by  gravity  to  a  point  in  said  terminal  yard  where 
appliances  are  provided  for  the  purpose  of  transferring  the 
coal  into  other  cars,  into  which  latter  cars  the  coal  is  trans-t 
ferred  and  thence  moved  to  vessels  awaiting  same  at  the 
piers,  into  which  vessete^the  coal  is  then  loaded ;  that  daily 
since  said  embankment  was  erected  the  operation  of  the 
defendant  of  its  tracks  thereon,  day  and  night,  continuous- 
ly, to  the  extent  of  forty  trains  a  day,  in  the  transportation 
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of  coal  cars  up  said  grade  along  by  the  plaintiffs  property, 
has  been  such  that  because  of  such  grade  and  the  unusual 
amount  of  power  required  to  propel  said  trains  of  coal  cars 
up  said  grade,  (steam  locomotives  of  very  great  power, 
using  bituminous  coal  being  employed  for  that  purpose), 
that,  in  such  locality  of  the  plaintiffs  said  property,  "un- 
usual, prolonged  and  very  loud  and  annoying  noises  and 
vibrations  of  the  dwellinghouse  on  said  lot  have  been  pro- 
duced, which  vibrations  caused  the  plastering  on  the  ceil- 
ings and  side  walls  of  it  to  crack  and  fall,  and  vast  volumes 
of  smoke,  soot,  cinders,  ashes  and  gases  were  discharged 
from  said  locomotives  and  coal  dust  has  been  shaken  and 
blown  from  said  cars  which  fall  upon  said  premises  of  the 
plaintiff,  blackening  and  rendering  dirty  anci  unsightly  the 
houses,  fences,  trees  and  shrubs  thereon  and  entered  the 
said  dwelling  house,  settling  upon  the  interior  and  the  oc- 
cupants (when  occupied)  and  the  contents  thereof,  and 
soiling  the  floors,  walls,  ceilings,  doors,  windows,  furniture, 
furnishings,  clothing,  bedding,  curtains,  table  coverings, 
food  and  other  articles  therein,  the  same  being  accom- 
panied by  foul,  offensive  and  noisome  odors  which  taint 
and  corrupt  the  atmosphere;  that  damages  and  injury  of 
the  same  nature,  though  less  in  degree,  was  and  is  done  to 
plaintiffs  said  property  by  said  trains  of  cars  and  locomo- 
tives returning  over  the  tracks  on  said  embankment;  that 
the  conditions  whereof  plaintiff  *  *  *  complains  are  of  a 
permanent  nature  and  will  continue  indefinitely;  all  of 
which  have  rendered  the  said  dwelling  house  and  premises, 
unclean  and  uncomfortable,  unhealthy,  undesirable  and  un- 
fit for  habitation  and  have  damaged  the  plaintiff's  said 
property  and  made  it  impossible  to  obtain  and  retain  ten- 
ants and  caused  a  considerable  loss  of  rent  and  great  de- 
preciation in  the  market  and  rental  value  of  the  same." 

The  count  of  the  declaration  mentioned  alleges  a  common 
law  nuisance  and  is  substantially  the  same  as  the  declara- 
tions in  the  Townsend  and  Terrell  cases  referred  to  in  the 
opinion  below. 
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The  declaration  is  in  two  counts.  The  other  count  is  sub- 
stantially the  same  except  that  it  omits  the  allegation  of 
damages  caused  by  the  return  of  the  trains  of  cars  and  lo- 
comotives over  the  tracks  on  the  embankment  and  it  al- 
leges no  loss  of  rental,  but  only  depreciation  of  the  market 
and  rental  value  of  the  plaintiff's  property  and  claims  the 
jtcst  compensation  therefor  guaranteed  by  our  State  Con- 
stitution. 

The  defendant  filed  a  special  plea  to  the  declaration,  set- 
ting up  the  defense  of  legislative  privilege — claiming  (in 
substance)  immunity  from  any  liability  to  the  plaintiff  for 
damages  on  the  ground  that  its  acts  complained  of  by  the 
plaintiff  were  all  done  under  legislative  authority  con- 
tained in  its  charter  and  in  the  charter  of  the  Norfolk 
Terminal  Company  its  predecessor  in  title,  in  strict  con- 
formity therewith  and  with  due  care  and  skill. 

Omitting  the  formal  parts,  such  special  plea  is  as  follows : 

"(1)  By  act  of  the  General  Assembly  of  Virginia,  ap- 
proved March  17,  1851,  the  Norfolk  and  Petersburg  Rail- 
road Company  was  chartered,  with  authority  to  construct 
and  operate  a  railroad,  with  steam  as  a  motive  power,  from 
the  city  of  Norfolk,  Virginia,  to  the  city  of  Petersburg, 
Virginia,  and  pursuant  thereto,  a  line  of  railroad  was  con- 
structed and  has  been  continuously  so  operated  by  said 
company  except  that  by  successive  charters,  purchases, 
mergers  and  consolidations,  all  enacted  or  authorized  by 
the  General  Assembly  of  Virginia,  the  said  railroad  has 
from  the  year  1896  down  to  the  present  date,  been  owned 
and  continuously  operated,  with  steam  as  a  motive  power, 
by  this  defendant. 

"(2)  By  act  of  the  General  Assembly  of  Virginia,  ap- 
proved March  6,  1882,  the  Norfolk  Terminal  Company  was 
chartered  and  authorized  to  construct  and  operate  a  rail- 
road, with  steam  as  a  motive  power,  from  any  point  on  the 
lines  of  the  Norfolk  &  Western  Railroad  Company,  in  the 
countv  of  Norfolk,  Virginia,  to  any  point  or  points  on  the 
Norfolk  harbor  or  Chesapeake  Bay,  and  to  operate  such 
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railroad  in  conjunction  with  other  railroads,  and  transport 
freight  and  passengers  along  its  lines  as  a  common  carrier, 
and  to  construct,  maintain  and  use  piers  for  the  delivery 
of  freight  to  connecting  water  carriers. 

"(3)  By  said  act  said  Terminal  Company  was  autho- 
rized to  consolidate  with  the  Norfolk  &  Western  Railroad 
Company. 

"(4)  By  articles  of  consolidation  executed  October  16, 
1889,  the  Norfolk  Terminal  Company  was  consolidated 
with  the  Norfolk  &  Western  Railroad  Company. 

"(5)  The  entire  property  and  corporate  franchises,  pow- 
ers and  privileges  of  the  Norfolk  &  Western  Railroad  Com- 
pany, including  all  the  property  and  corporate  franchises, 
powers  and  privileges  of  the  Norfolk  Terminal  Company, 
were  sold  by  order  of  the  United  States  Circuit  Court  for 
the  Eastern  District  of  Virginia,  and  said  sale  confirmetj 
by  decree  of  said  court  entered  September  19,  1896,  and 
that  by  an  act  of  the  General  Assembly  of  Virginia,  ap- 
proved January  15,  1896,  it  has  been  provided  that  who- 
ever might  become  the  purchaser  of  said  property,  fran- 
chises, powers  and  privileges  in  the  cause  then  pending  in 
said  court  should  be  constituted  a  corporation  under  such 
name  as  they  should  select,  and  vested  with  title  to  said 
property,  franchises,  powers  and  privileges,  and  that  said 
purchasers  thereafter  adopted  in  due  form  the  name  of  the 
Norfolk  &  Western  Railway  Company. 

"(6)  That  on  the  —  day  of  — ,  1888,  the  ground  upon 
which  the  tracks  referred  to  in  plaintiffs  declaration,  the 
operations  over  which  are  therein  complained  of,  was 
owned  by  said  Norfolk  Terminal  Company,  and  that  said 
Norfolk  Terminal  Company  in  that  year  constructed  tracks 
thereon  which  constituted  a  portion  of  its  system  of  tracks 
for  the  reception,  storing,  retaining  and  transporting  the 
cars  en  route  in  a  direct  line  of  transportation  from  its  con- 
nection with  the  lines  of  the  then  Norfolk  &  Western  Rail- 
road Company,  in  Norfolk  county,  Virginia,  to  the  piers 
then  erected  and  owned  by  the  Norfolk  Terminal  Company 
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on  the  Norfolk  harbor,  and  thereafter,  in  the  year  1891, 
the  said  Norfolk  Terminal  Company  having  in  1889  become 
consolidated  with  the  Norfolk  &  Western  Railroad  Com- 
pany, the  said  Norfolk  &  Western  Railroad  Company  from 
time  to  time  constructed  on  said  ground  other  tracks,  which 
were  used  for  like  purposes,  all  of  which  said  tracks  so 
situate  upon  the  ground  referred  to  in  the  plaintiffs  dec- 
laration were,  continuously  therefrom  until  a  short  time 
prior  to  December,  1913,  used  by  this  defendant  and  its 
predecessors  in  title  in  its  service  of  transportation  for  the 
specific  purpose  as  hereinafter  more  specifically  set  out. 

"(7)  That  in  furtherance  of  its  service  of  transporting 
coal  and  other  freight  from  the  States  of  Ohio  and  West 
Virginia,  consigned  for  delivery  to  vessels  at  Norfolk,  Vir- 
ginia, it  became  necessary  frequently  to  re-train  the  cars 
loaded  with  coal  and  other  freight  at  various  points  on  said 
road  with  a  view  to  efficient  transportation  over  its  lines 
connecting  such  retraining  point. 

"That  such  freight  was  and  is  delivered  to  such  vessels 
at  and  from  a  structure  called  a  coal  pier,  and  said  pier  is 
connected  with  the  lines  of  transportation  of  this  defen- 
dant by  tracks  for  the  transportation  of  cars  or  containers 
and  motor  vehicles  to  propel  the  same. 

"That  the  tracks,  heretofore,  to-wit,  in  1888,  constructed 
by  this  defendant  and  its  predecessors  in  title,  as  aforesaid, 
over  the  lands  in  the  plaintiffs  declaration  referred  to  as 
the  location  of  what  is  therein  termed  as  a  "hump,"  and 
the  immediate  approaches  thereto,  were  used  from  that 
time  to  the  year  1913  as  a  route  of  transportation  from  one 
of  said  retraining  points  at  Lambert's  Point  yards  to  points 
where  said  coal  was  transferred  to  the  containers  afore- 
said, adapted  to  transporting  said  coal  over  said  pier  to 
said  vessels. 

"That  a  short  time  prior  to  December,  1913,  it  became 
necessary  for  this  defendant,  in  the  furtherance  of  its  ef- 
forts to  equip  itself  for  the  increasing  demands  of  growing 
traffic,  to  alter  the  grade  of  its  tracks  over  the  said  ground 
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specified  in  the  plaintiff's  declaration  by  changing  the 
grade  from  a  level  to  an  ascending  grade  with  a  rise  of  1.2 
feet  in  each  100  feet,  which  is  a  lighter  grade  than  that 
adopted  and  in  use  by  this  defendant  in  numerous  places 
on  other  portions  of  its  main  lines,  in  order  that  the  cars 
retrained  at  the  Lambert's  Point  yard  might  be  transported 
in  trains  of  thirty  cars  or  less  to  a  series  of  tracks  on  the  de- 
fendant's system  of  railway  from  which  all  of  said  cars 
composing  such  trains  might  be  drifted  by  gravity,  one  car 
at  a  time,  to  a  place  and  apparatus  near  said  coal  pier 
where  the  contents  of  said  cars  could  be  transferred  in 
bulk  to  containers  adapted  to  running  along  said  piers  to 
the  side  of  said  vessels,  and  that  the  injury  complained  of 
in  the  plaintiff's  declaration  is  the  noise,  smoke  and  cinders 
emitted  from  defendant's  locomotives  employed  as  the  mo- 
tive power  for  transporting  said  trains  of  cars  upon  the 
grade  aforesaid;  that  said  alteration  was  then  begun  and 
was  completed  in  December,  1913,  and  from  that  time  un- 
til the  institution  of  this  action,  and  to  the  present  time, 
this  defendant  has  continuously  used  its  tracks  so  changed 
in  respect  to  grade  over  said  grounds  for  the  purposes 
aforesaid,  which  the  defendant  avers  are  and  were  used  in 
the  performance  of  its  services  and  duties  as  a  common 
carrier,  and  further  avers  that  all  the  uses  and  services  to 
which  the  said  tracks  have  been,  or  are  now  being  sub- 
jected, were  and  are  in  the  exercise  of  its  privileges  and  in 
furtherance  of  its  public  duties  as  a  common  carrier,  as  a 
service  constituting  an  essential  part  of  its  direct  acts  of 
transportation,  as  aforesaid. 

"(8)  And  defendant  avers  that  all  its  conduct  and  acts 
and  operations  aforesaid  have  been  done  and  conducted 
with  the  exercise  of  due  care  and  diligence  and  without 
negligence  on  its  part." 

There  was  a  demurrer  by  the  plaintiff  to  said  plea,  which 
was  overruled  by  the  court  below  by  the  order  complained 
of  and  the  case  is  therefore  presented  to  us  upon  said  dec- 
laration and  plea  with  the  demurrer  to  the  latter. 
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From  the  allegations  of  the  plea  and  those  of  the  decla- 
ration not  denied  by  the  plea  the  following  material  facts 
appear : 

The  Facts. 

When  in  1888  the  ownership  of  the  ground  for  right  of 
way  for  the  terminal  yard  above  mentioned  was  acquired 
and  when  the  yard  was  located  by  the  Norfolk  Terminal 
Company,  the  predecessor  in  title  of  the  defendant,  the 
charter  of  the  latter  did  not  require  it  to  locate  the  yard  at 
the  place  it  was  in  fact  located.  It  might  have  been  located 
"at  any  point  on  the  Norfolk  harbor  or  Chesapeake  Bay." 

The  "piers  for  the  delivery  of  freight  to  connecting  water 
carriers,"  mentioned  in  the  charter,  were  not  thereby  re- 
quired to  be  located  at  the  place  they  were  in  fact  located 
and  they  might  have  been  located  at  any  other  place  "on 
the  Norfolk  harbor  or  Chesapeake  Bay." 

The  Terminal  Company,  after  it  was  organized,  and  came 
into  existence,  never  undertook  to  perform  any  duties  of 
an  independent  common  carrier.  It  never  undertook  to 
discharge  any  duties  to  the  public  with  respect  to  the  car- 
riage of  any  freight  originating  on  its  line.  No  freight  was 
received  from  or  delivered  by  it  to  the  public.  It  had  no 
passenger  or  freight  stations  or  depots.  Its  sole  business 
was  the  construction  and  operation  of  a  terminal  yard  as 
incidental,  adjunctive  or  appurtenant  to  the  business  of 
the  Norfolk  and  Western  Railroad  Company  (afterwards 
the  Norfolk  and  Western  Railway  Company,  the  defen- 
dant), and  this  incidental,  adjunctive  or  appurtenant  busi- 
ness was  limited  to  the  receiving  of  coal  cars  from  the 
terminus  of  what  was  the  main  line  of  the  defendant  at 
Norfolk  when  this  action  was  instituted,  "storing,  retain- 
ing and  transporting9'  such  coal  cars,  i.  e.,  storing  retain- 
ing and  distributing  them  to  their  places  of  destination  on 
the  coal  piers  for  transfer  of  their  contents  into  the  ves- 
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sels  of  connecting  water  carriers,  including,  of  course,  the 
returning  of  the  empty  coal  cars  to  Norfolk  to  the  prin- 
cipal carrier. 

When  the  defendant  acquired  the  ownership  of  the 
ground  of  the  right  of  way  of  said  yard,  it  constructed 
other  tracks  thereon  and  operated  the  yard  in  the  same  way 
it  had  been  operated,  i.  e.  as  incidental,  adjunctive  or  ap- 
purtenant to  its  business  as  a  common  carrier,  i.  e.f  as  a 
switching  yard  for  the  distribution  of  such  coal  cars  afore- 
said at  their  destination. 

The  defendant,  prior  to  its  change  of  construction  of  a 
part  of  said  terminal  yard  and  method  of  operating  such 
part  of  it,  in  1913,  complained  of  in  the  declaration,  used 
a  system  of  tracks  thereon  which  ran  practically  on  a  level 
"for  the  reception,  storing  retaining  and  transporting" 
(distributing)  coal  cars  brought  to  it  by  its  main  line  of 
railway. 

There  was  in  1913  a  change  of  method  of  construction 
and  operation  of  a  part  of  said  terminal  yard,  consisting  of 
the  construction  by  defendant  of  a  "hump"  or  embank- 
ment on  the  side  of  the  yard  nearest  to  plaintiff's  property, 
the  placing  of  two  tracks,  which  had  been  located  there  on 
a  level,  on  the  ascending  grade  of  such  embankment  so  that 
they  passed  along  near  and  opposite  plaintiffs  property  at 
a  height  of  about  twenty  feet  above  their  former  level,  and 
the  subsequent  "transporting"  of  all  the  said  coal  cars  to 
'  their  destination  on  said  piers,  over  such  two  tracks.  That 
such  subsequent  operation  by  locomotives  propelling  such 
coal  cars  up  such  grade  (although  said  construction  and 
operation  were  all  done  with  due  care  and  skill)  produced 
the  noises,  vibration,  smoke,  soot,  dust,  cinders  and  gases 
which  then  first  began  and  caused  the  loss  of  rent  and  in- 
jury to  the  market  and  rental  values  of  plaintiffs  prop- 
erty, alleged  in  the  declaration  as  above  noted. 

The  two  tracks  last  above  referred  to,  after  such  change 
in  method  of  construction  and  operation  of  the  yard  afore- 
said, were  no  longer  u««d  "for  the  reception,  storing  (and) 
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retaining"  of  said  coal  cars,  but  solely  for  "transporting" 
them,  but  such  "transporting"  of  them  was  merely  from 
the  receiving  portion  of  the  yard,  below  the  grade  afore- 
said, to  the  summit  of  the  embankment.  On  the  summit  of 
the  embankment  or  "hump"  there  were  constructed  in 
1913  a  series  of  tracks  which  again  received  such  coal  cars, 
and  by  means  of  the  latter  tracks  going  thence  down  grade 
the  coal  cars  were  drifted  by  gravity,  without  the  aid  of 
any  locomotives,  and  moved,  one  car  at  a  time,  to  a  place 
or  apparatus  near  said  coal  piers  where  the  contents  of 
such  coal  cars  were  transferred  in  bulk  to  containers  which 
ran  along  said  piers  to  the  sides  of  vessels  and  there  de- 
posited such  coal  into  the  vessels,  its  destination. 

Sims,  J.,  after  making  the  foregoing  statement,  delivered 
the  following  opinion  of  the  court : 

There  aire  two  questions  raised  by  the  assignments  of 
error — (a)  one  question  being  whether  the  provision  of 
the  Constitution  of  Virginia  of  1902  on  the  subject  of  priv- 
ate property  being  "damaged"  for  public  uses  without  just 
compensation,  does  or  does  not,  as  to  new  construction  and 
operation  since  such  Constitution  went  into  effect,  annul 
the  legislative  privilege  theretofore  possessed  by  public 
service  corporations,  when  acting  in  their  public  capacity, 
to  damage  private  property  without  liability  for  damages, 
to  the  extent  of  making  "just  compensation?";  and  (b) 
the  other  question  being  whether  in  the  instant  case  the 
defendant  was  acting  in  its  public  or  private  capacity  in 
doing  the  acts  complained  of,  and  hence  whether  it  ever 
possessed  the  legislative  privilege  aforesaid  pleaded  by  it 
in  defense  of  the  action? 

In  the  view  we  take  of  the  facts  of  this  case  and  of  the 
law  applicable  thereto,  it  will  be  necessary  for  us  to  con- 
sider only  the  latter  question.  Such  question,  it  will  be  ob- 
served, is  wholly  independent  of  the  constitutional  question 
referred  to  and  rests  upon  principles  which  existed  prior 
to  the  Constitution  of  1902,  and  which  have  continued  to 
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exist  since,  independently  of  the  constitutional  provision 
mentioned  above.  Terrell  V.  C.  &  O.  by.  Co.,  110  Va.  240, 
348. 

That  a  public  service  corporation  may  act  in  a  private  ca- 
pacity, as  distinguished  from  its  public  capacity,  is  now 
well  settled.  Townsend  V.  Norfolk  Ry.  &  L.  Co.,  115  Va. 
22 ;  Terrell  v.  C.  &  O.  Ry.  Co.,  supra;  Southern  Ry.  Co.  v. 
McMenamin,  113  Va.  121. 

It  is  true  that  if  a  public  service  corporation  in  locating, 
constructing  or  changing  the  construction,  and  in  the  opera- 
tion of  its  works,  acts  in  its  public  capacity,  general  legis- 
lative authority  given  it  so  to  do,  when  strictly  pursued, 
unless  that  authority  is  limited  or  annulled  by    constitu- 
tional provision  in  the  particular  in  question,  will  be  con- 
strued to  confer  on  the  corporation  immunity  from  all  lia- 
bility for  damages,  not  imposed  by  statute  law,  for  such  lo- 
cation, construction,  change  of  construction,  and  operation. 
Such  immunity  is  inseparably  attendant  upon  the  sovereign 
right  of  eminent  domain  which  the  legislature  exercises  un- 
trammelled and  unabridged,  save  only-as  it   may   be   re- 
strained by  the  Constitution,  and  it  will  be  construed  to  be 
conferred  on  such  a  corporation  by  necessary  implication 
by  general  legislative  enactment  on  the  subject  where  the  * 
corporation  acts  in  its  public  capacity.     In  such  case  the 
harsh  rule  of  damnum  absque  injuria  applies  in  bar  of  all 
suits  against  the  corporation  for  damages  not  allowed  by 
statute.    Fisher  V.  Seaboard  Air  Line  Railway,  102  Va.  363, 
46  S.  E.  381.    But,  notwithstanding  this  rule — 

It  is  settled  law  under  the  Virginia  decisions  cited  above 
that,  when  a  public  service  corporation  acts  in  its  private 
capacity,  mere  general  legislative  authority  to  establish,  lo- 
cate and  operate  its  works  will  not  confer  upon  it  immunity 
from  liability  for  damages  resulting  from  a  construction 
and  operation  of  such  works  which  would  have  been  deemed 
a  private  nuisance  at  common  law. 

It  is  further  settled  by  such  decisions  that  if  such  works 
were  not  constructed  for  the  very  public  duties  for  which 
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the  public  service  corporation  was  incorporated,  but  as  in- 
cidental, adjunctive  or  appurtenant  thereto  merely,  however 
necessary  to  the  performance  of  the  former  duties,  their  op- 
eration will  be  considered  and  classed  as  an  OReration  by 
the  corporation  in  its  private  capacity.  In  such  case  the  rule 
sic  tttere  tvx>  ut  alienum  non  laedas  applies  and  controls  the 
construction  of  the  legislative  enactment.  The  general  leg- 
islative authority  to  locate,  construct  and  operate  the  lat- 
ter character  of  works  will  not  be  construed  by  implication 
to  confer  the  immunity  from  liability  for  damages  afore- 
said, and  the  harsh  rule  of  damnum  absque  injuria  has  no 
application. 

This  result,  as  pointed  out  by  the  opinion  of  this  court 
delivered  by  Judge  Keith,  P.,  on  rehearing  in  the  Town- 
send  case,  supra,  may  not  be  logical.  As  is  there  said: 
"Law  is  not  an  exact  science.  It  has  no  invariable  stan- 
dard by  which  right  may  be  measured.  It  does  not  submit 
to  inflexible  rules  of  logic,  nor  can  it,  in  its  application  to 
the  varied  affairs  of  men,  always  clothe  itself  in  the  form 
of  a  syllogism."  It  will  suffice  here  to  say  that  such  is  the 
law,  fixed  by  the  decisions  of  this  court  above  referred  to 
and  by  the  decisions  of  other  courts  of  eminent  authority 
therein  cited. 

Now  then,  was  the  change  of  construction  and  operation 
complained  of  in  the  instant  case  done  by  the  defendant  in 
its  private  capacity? 

It  is  true  that  the  operation  complained  of  in  the  Town- 
send  case,  supra,  was  of  a  power  house ;  in  the  Terrell  case, 
supra,  it  was  of  a  roundhouse ;  and  in  the  McMenamin  case 
it  was  not  the  transportation  of  cars  through  the  switch 
yard  which  was  complained  of,  but  the  operation  of  a  coal 
chute  and  power  house,  firing  of  engines  on  the  yard,  and 
other  incidents  to  the  operation  of  the  yard,  which  were 
subjects  of  complaint ;  but  those  cases  involved  and  were  de- 
cided upon  precisely  the  same  principle  which  is  involved 
in  the  classification  of  a  switch  yard  of  a  railroad  company, 
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upon  the  inquiry  of  whether  such  construction  and  opera- 
tion are  done  in  the  public  or  private  capacity  of  such  com- 
pany. 

In  discussing  this  subject,  1  Lewis  on  Em.  Dom.  (3d 
Ed.)  at. p.  450,  says:  "On  general  principles,  when  rail- 
road appurtenances,  such  as  a  round  house,  switch  yards, 
repair  shops  or  terminal  plant,  cause  a  nuisance  to  neigh- 
boring property  by  reason  of  noise,  smoke,  cinders,  vibra- 
tion, etc.,  there  may  be  a  recovery.  But  there  are  authori- 
ties to  the  contrary/' 

Examination  of  the  authorities  cited  by  the  learned  au- 
thor last  quoted  pro  and  con  satisfies  us  that  the  text  is  sup- 
ported by  the  greater  weight  of  authority  and  is  impreg- 
nably  sustained  by  reason  and  upon  principle,  where  the 
switch  yard  operation  complained  of  does  not  serve  a  pas- 
senger station  or  freight  depot,  so  that  such  operation  is 
not  required  of  the  railroad  company  in  the  discharge  of 
its  public  duty  in  connection  with  such  station  or  depot. 

Further:  The  recent  case  of  Matthias  V.  Minneapolis, 
etc.,  R.  Co.,  125  Minn.  224,  146  N.  W.  153,  51  L.  R.  A.  (N. 
S.)  1017,  decided  since  Mr.  Lewis'  estimable  work  referred 
to  was  published,  is  directly  in  point*  on  the  question  we 
have  under  consideration  as  presented  in  the  instant  case. 
That  case  involved  a  terminal  yard,  and,  as  in  the  instant 
case,  the  cars  of  freight  were  originally  carried  over  tracks 
constructed  and  operated  practically  on  a  level.  In  that 
case,  it  is  true,  the  ground  acquired  by  the  railroad  com- 
pany for  its  switch  yard  was  in  addition  to  the  ground  on 
which  its  original  main  line  tracks  were  located  and  over 
which  it  for  many  years  transported  its  cars  of  freight;  but 
that  circumstance,  as  we  shall  see,  is  immaterial.  In  1912 
the  railroad  company  acquired  additional  land  alongside  of 
its  original  main  line  track,  on  the  opposite  side  of  such 
original  right  of  way  from  the  property  of  the  plaintiff, 
and  constructed  a  receiving  yard  on  a  part  of  such  newly 
acquired  land  and  a  "hump"  or  embankment  on  another 
part  of  it,  with  an  up-grade  similar  to  that  in  the  instant 
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case,  and  thereafter  diverted  its  cars  of  freight  containing 
wheat,  coming  in  over  its  main  line,  and  "transported"  such 
cars  over  the  "hump,"  propelling  them  by  locomotives  to 
the  summit  of  the  "hump"  to  a  series  of  tracks  located  on 
such  summit,  which  there  received  such  cars,  and  by  means 
of  the  latter  tracks,  going  thence,  down-grade  the  cars  of 
wheat  were  drifted  by  gravity,  without  the  aid  of  any  loco- 
motives, and  moved  to  the  grain  elevators,  where  the  con- 
tents of  such  cars  of  wheat  were  transferred  into  the  ele- 
vators, its  destination. 

The  "transportation"  of  the  cars  of  wheat  in  the  Mat- 
thias case  over  the  grade  of  the  "hump"  were  precisely  as 
much  main  line  transportation  and  no  more  than  was  the 
"transportation"  of  the  cars  of  coal  in   the   instant   case, 
over  the  "hump."    It  was  essentially  the  same  operation  in 
both  cases  and  that  was  a  switching  operation.    In  a  cer- 
tain sense,  it  is  true,  it  was  but  a  link  in  the  transportation 
of  the  cars  from  their  point  of  original  shipment,  perhaps 
in  a  distant  State,  over  the  main  line  of  the  railroad  com- 
pany until  they  reached  its  terminal  yard,  being  detrained 
at  such  terminal  yard  to  be  retrained  and  carried  over  the 
"hump,"  as  perhaps  they  had  been  detrained,  switched  and 
retrained  at  various  other  switch  yards  at  certain  ends  of 
divisions  of  the  company's  main  line  before  they  reached 
the  terminal  yard  in  question,  where  switch  yards  for  that 
purpose  were  provided  by  the  company.    But  it  is  the  con- 
struction of  such  very  appurtenances  and  their  operation 
which  are  not  main  line  construction  or  operation,  or  of 
the  very  public  service  for  which  the  railroad  company  was 
incorporated,  unless  they  serve  stations  or  depots  as  afore- 
said.   They  are,  in  such  a  case  as  the  Matthias  case  and  the 
instant  case,  essentially  merely  appurtenant — mere  inciden- 
tal construction  and  operation — however  necessary  to  the 
transportation  service  of  the  company,  and  their  construc- 
tion and  operation  necessarily  fall  within  the  same  classifi- 
cation and  rule  applicable  thereto  as  round  houses,   coal 
chutes,  etc.,  and  their  operation. 
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Accordingly,  in  the  Matthias  case,  the  railroad  company 
was  held  liable  in  damages  for  a  similar  nuisance  at  com- 
mon law,  with  similar  results  as  alleged  in  the  declaration 
in  the  instant  case.  In  the  Matthias  case,  as  in  the  instant 
case,  the  entrance  or  approach  to  the  plaintiff's  property 
was  not  interfered  with  by  the  railroad  company.  No  part 
of  the  plaintiff's  property  was  taken  in  either  case.  In  the 
Matthias  case  the  new  construction  and  operation  com- 
plained of  was  about  600  feet  from  the  plaintiff's  dwelling 
house,  on  the  opposite  side  of  the  railroad's  original  main 
line  tracks  right  of  way,  whereas  in  the  instant  case  the 
operation  complained  of  was  on  the  same  side  of  defen- 
dant' right  of  way  as  the  plaintiff's  property. 

The  change  of  method  of  operating  said  terminal  yards 
in  the  instant  case  consisted,  in  ultimate  fact,  in  with- 
drawing the  two  tracks  ascending  the  rising  grade  of  the 
"hump"  or  embankment  from  their  prior  function  of  serv- 
ing in  part  as  tracks  "for  the  reception,  storing  (and)  re- 
taining" of  cars ;  and  the  subsequent  use  of  such  tracks  for 
the  "transportation"  of  cars  of  coal;  but  such  transporta- 
tion was  essentially  a  rehandling — a  retraining — a  switch- 
ing yard  transportation.  Such  "transportation"  of  such 
cars  necessarily  occurs  in  all  handling  of  through  freight 
in  switch  yards.  It  was,  in  ultimate  fact,  a  switching  ope- 
ration— a  switching  of  coal  cars  from  one  receiving  yard 
below  to  another  receiving  yard  above,  upon  the  summit 
of  the  "hump"  or  embankment,  where  "a  series  of  tracks 
of  defendant's"  terminal  yards  again  received  such  cars, 
from  whence  they  were  drifted,  one  car  at  a  time,  on  their 
way  to  containers  which  received  their  contents  In  bulk 
and,  in  turn,  distributed  the  coal  at  different  places  along 
the  piers  by  depositing  it  in  vessels  there  awaiting  it. 

Moreover,  in  the  instant  case,  the  conclusion  that  the  new 
construction  and  operation  of  a  part  of  the  terminal  yard 
complained  of  in  the  declaration  was  but  an  operation 
merely  incidental  to  the  duties  of  the  defendant  which  it 
performed  in  its  public  capacity  is  apparent  when  we  con- 
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sider  the  original  relationship  of  the  defendant,  and  its 
predecessor  in  title  the  Norfolk  and  Western  Railroad  Com- 
pany, to  the  Norfolk  Terminal  Company  and  its  operation 
of  this  terminal  yard.  Prior  to  the  acquisition  by  the  Nor- 
folk and  Western  Railroad  Company  and  defendant  of  such 
yard,  their  main  line  terminated  at  Norfolk.  They  had  not 
undertaken,  nor  did  their  charters  impose  upon  them  any 
duties  whatever  to  operate  such  yard.  The  Norfolk  Termi- 
nal Company  constructed  and  operated  this  yard  under  its 
charter,  not  as  a  common  carrier,  with  the  public  duty  im- 
posed by  law  on  all  common  carriers  of  freight  on  whom 
the  right  of  eminent  domain  is  conferred  by  statute,  of  re- 
ceiving and  transporting  all  freight  tendered  to  it  by  the 
public  for  transportation.  It  never  assumed  or  undertook 
to  discharge  that  public  duty,  although  perhaps  its  charter 
was  broad  enough  to  have  authorized  it  to  do  so.  It  never 
equipped  itself  with  any  depot  or  other  facilities  for  that 
purpose.  The  only  duty  it  ever  performed  or  undertook  to 
perform  was  the  mere  duty  of  operating  a  terminal  yard, 
or  switch  yard  for  the  defendant's  predecessor,  the  Nor- 
folk and  Western  Railroad  Company,  so  as  to  distribute  a 
portion  of  a  particular  kind  of  freight  brought  to  Norfolk 
by  the  last  named  company,  to-wit,  the  cars  of  coal  des- 
tined to"  vessels  of  connecting  water  carriers.  In  perform- 
ing such  a  duty  it  was  not  performing  a  duty  to  the  public 
such  as  the  Norfolk  and  Western  Railroad  Company  was 
then  performing  as  a  common  carrier  in  bringing  such 
freight  to  Norfolk.  It  was  performing  only  a  contract 
duty  to  the  latter  company,  and  a  duty  of  precisely  the 
same  character  as  might  have  been  performed  by  a  trans- 
fer company,  incorporated  or  unincorporated,  carrying  pas- 
sengers or  freight  from  the  terminus  of  the  Norfolk  &  West- 
ern Railroad  Company's  line  to  wharfs  or  vessels  or  to  the 
stations  or  depots  of  other  carriers  located  in  or  near  Nor- 
folk, (Kentucky  &c.  Bridge  Co.  v.  L.  &  N.  R.  Co.,  37  Fed. 
567,  2  L.  R.  A.  289),  or  as  might  have  been  performed  by 
any  other  incorporated  company  supplying  the  Norfolk  & 
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Western  Railroad  Company,  under  contract,  with  light, 
heat  or  power,  or  any  other  like  service  incident  and  even 
necessary  for  the  performance  of  its  duty  as  a  common 
carrier.  And  it  was  a  duty  neither  the  Norfolk  and  West- 
ern Railroad  Company  nor  defendant  could  have  been  com- 
pelled to  allow  the  Norfolk  Terminal  Company  to  perform. 
(See  the  case  last  above  cited). 

Therefore,  when  the  Norfolk  Terminal  Company  con- 
structed and  while  it  operated  said  terminal  yard,  it  is 
plain  it  was  performing  no  duty  which  the  Norfolk  and 
Western  Railroad  Company  was  required  by  its  charter  or 
by  other  statute  to  perform.  Moreover,  it  was  performing 
no  public  duty,  imperatively  imposed  by  law  on  it  upon  its 
undertaking  such  business,  but  merely  (as  above  stated)  a 
contract  duty  to  the  Norfolk  and  Western  Railroad  Com- 
pany, which  it  was  petynissively  authorized  to  perform  by 
its  charter.  Clearly,  then,  the  original  construction  and 
subsequent  operaion  of  said  terminal  yard  by  the  Norfolk 
Terminal  Company  fell  within  the  classification  of  the 
power  house  operation  in  the  Tovmsend  case,  supra. 

This  becomes  more  apparent  when  the  permissive  char- 
acter of  the  charter  of  the  Norfolk  Terminal  Company, 
with  respect  to  the  location  of  the  terminal  yard,  is  com- 
pared with  that  of  the  legislative  act  relied  on  by  the  de- 
feidant  in  the  Tovmsend  case.  The  statute  in  that  case  pro- 
vided :  "The  said  company  shall  have  power  to  construct, 
lease,  purchase  or  acquire  by  consolidation  with  any  other 
i*)mpany  or  companies  and  operate  and  maintain  In  the  city 
or  county  of  Norfolk,  or  both,  and  in  any  other  city,  town 
or  village  in  the  said  county,  suitable  works,  machinery  and 
plants  for  the  manufacture  of  electricity.  *  *  *"  In  the 
opinion  of  this  court,  delivered  by  Judge  Keith,  P.,  on  re- 
hearing, in  reference  to  such  legislative  authority,  it  is 
said :  "It  will  be  seen  that  the  language  is  not  imperative, 
but  permissive,  and  that  it  does  not  confer  statutory  sanc- 
tion for  the  commission  of  a  nuisance  in  any  way  whatever, 
and  most  assuredly  cannot  be  said  to  confer  it  in  express 
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terms,  'or  by  clear  and  unquestionable  implication  from 
the  powers  given/  so  that  it  cannot  be  fairly  said  that 
'the  legislature  contemplated  the  doing  of  the  very  act 
which  occasioned  the  injury,  and  immunity  is  not  to  be  pre- 
sumed from  a  general  grant  of  authority."  As  noted  in 
the  statement  of  facts  about  the  charter  of  the  Norfolk 
Terminal  Company,  it  did  not  designate  the  location  of  the 
terminal  yard.  By  the  express  terms  of  such  charter,  it 
might  have  been  located  "at  any  point  on  the  Norfolk  har- 
bor or  Chesapeake  Bay."  Hence,  upon  the  reasoning  in 
and  upon  the  principle  on  which  the  Townsend  case  rests, 
the  construction  and  operation  of  said  terminal  yard  by 
the  Norfolk  Terminal  Company  must  be  classed  as  action  by 
that  company  in  its  private  capacity,  merely  incidental  to 
the  public  service  of  the  Norfolk  &  Western  Railroad  Com- 
pany, whom  it  served,  and  not  protected  by  the  shield  of 
legislative  privilege  aforesaid. 

This  being  so,  it  is  apparent  that  upon  the  subsequent 
acquisition  of  the  terminal  yard,  its  operation  by  the  Nor- 
folk and  Western  Railroad  Company,  and  later  by  the  de- 
fendant, the  Norfolk  and  Western  Railway  Company,  was 
the  same  character  of  service  to  themselves,  namely,  in 
their  private  capacity.  The  defendant,  therefore,  would 
have  been  liable  in  damages  for  the  nuisance  at  common 
law  alleged  in  the  declaration  in  the  instant  case  under  the 
Townsend  case  and  other  authorities  above  cited,  had  the 
nuisance  been  caused  by  the  original  operation  of  the  termi- 
nal yard  by  it,  and  is  so  liable  for  the  new  construction  and 
operation  of  the  terminal  yard  complained  of  in  the  plain- 
tiffs declaration.  Such  new  construction  and  operation  is 
material  in  the  instant  case  only  as  bearing  on  the  be- 
ginning of  the  injury  alleged  and  the  consequent  commence- 
ment of  the  running  of  the  statute  of  limitations. 

The  case  of  Fisher  v.  Seaboard  Air  Line  Ry.,  supra,  how- 
ever, is  strongly  urged  by  the  defendant  upon  our  attention 
as  being  opposed  to  the  conclusion  we  have  reached,  above 
stated.    As  pointed  out  in  the  Totvnsend  and  Terrell  cases, 
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supra,  the  Fisher  case  involved  a  main  line  change  of  con- 
struction and  operation  of  the  railroad  company,  and  hence 
action  of  the  latter  in  its  public  capacity.  As  we  have 
noted  above,  for  such  action,  if  in  strict  pursuance  of  the 
legislative  authority  and  performed  with  due  care  and  skill, 
the  legislative  privilege,  subject  only  to  such  liability  as  the 
statute  law  provides,  is  an  absolute  bar  to  the  assertion 
against  the  railroad  company  of  any  liability  for  damages, 
if  such  legislative  privileges  exists.  It  does  exist  as  to  main 
line  construction  and  operations  of  a  railroad  company,  if 
the  legislative  authority  invoked  has  been  strictly  pursued, 
and  such  authority  has  not  been  limited  or  annulled  in  any 
particular  by  the  Constitution  of  the  State.  As  to  any  con- 
struction or  operation  by  a  railroad  company,  however, 
which  is  not  in  its  public,  but  in  its  private  capacity,  gen- 
eral legislative  privilege  is  no  bar  to  the  assertion  against 
it  of  liability  for  damages  for  any  action  which  creates  a 
nuisance  at  common  law,  although  the  legislative  authority 
be  unlimited  and  be  not  annulled  in  any  particular  by  the 
Constitution  of  the  State.  Hence  the  Fisher  case  in  no 
way  conflicts  with  our  conclusion  aforesaid. 

The  same  reason  which  distinguishes  the  Fisher  case 
from  the  instant  case  also  distinguishes  therefrom  the  fol- 
lowing cases  relied  on  for  defendant,  namely:  Bennett  v. 
Long  Island  Ry.  Co.,  181  N.  Y.  431,  74  N.  E.  418;  Chicago 
V.  Union  Stock  Ycurds,  164  111.  224,  35  L.  R.  A.  281 ;  C.  R.  L 
&  P.  R.  v.  Joliet,  79  111.  25;  /.  C.  R.  Co.  v.  GraybiU,  50  UK 
224;  Carroll  v.  Wisconsin,  (Minn.),  41  N.  W.  661. 

Defendant  also  relies  on  the  case  of  Church  V.  Oregon 
Short  Line,  supra.  That  was  a  switch  yard  case.  It  was 
an  action  to  recover  damages  for  injuries  to  plaintiff's 
church  property,  alleged  to  have  been  caused  by  the  annoy- 
ance of  noise  only  of  trains  and  engines  on  tracks  lawfully 
constructed  and  operated  for  purposes  of  switching  and 
making  up  of  trains  near  the  church.  The  court  in  that 
case,  it  is  true,  held  that  switch  yards  do  not  fall  within  the 
same  class  as  roundhouses,  coal  chutes,  etc.,  and  that  rail- 
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roads  as  to  the  operation  of  their  switch  yards  enjoy  the 
same  immunity  from  liability  for  damages  as  they  do  with 
respect  to  main  line  operations,  because  of  legislative  privi- 
lege. But  as  we  have  seen  such  a  holding,  in  that  broad- 
ness of  application,  is  unsound  in  principle  and  opposed  to 
other  authority.  And  in  that  case  it  is  conceded  that  if  in- 
stead of  the  mere  annoyance  from  noise  only,  there  had 
been  a  physical  disturbance  or  interference  with  the  prop- 
erty right  by  the  casting  of  soot,  cinders,  etc.,  upon  the 
property,  a  vibration  of  it,  or  the  emission  of  smoke,  physi- 
cally injuring  the  property  and  causing  a  nuisance  of  that 
character,  the  plaintiff  would  have  been  entitled  to  recover 
damages.  On  this  point  the  court  in  its  opinion,  at  p.  864, 
said:  "To  obtain  relief  for  the  latter  consequences  in  a 
case  of  nuisance  no  constitutional  nor  statutory  enactment 
was  necessary."  We  merely  note  the  latter  view  in  pass- 
ing, but  we  do  not  wish  to  be  understood  as  agreeing  with 
the  conclusion  of  law  there  stated.  In  our  opinion,  both 
upon  principle  and  upon  the  overwhelming  weight  of  au- 
thority, which  it  would  be  out  of  place  here  to  cite,  if  a 
switch  yard  construction  and  operation  falls  within  the 
same  class  as  main  line  construction  and  operation,  and 
consequently  within  the  immunity  from  liability  for  dam- 
ages afforded  by  legislative  privilege,  then,  unless  the  leg- 
islative authority  is  limited  or  annulled  in  some  particular 
by  the  State  Constitution,  no  action  for  damages  in  such 
case  would  lie. 

The  case  of  L.  &  N.  Terminal  Co.  V.  Lellyet,  114  Tenn. 
368,  1  L.  R.  A.  (N.  S.)  49,  is  also  relied  on  for  defendant. 
But  in  that  case  the  operation  of  a  switch  yard,  as  well  as 
of  a  roundhouse,  coal  chute,  an  up-grade  track  construction 
to  coal  bins,  and  operation  of  engines  and  cars  thereon, 
were  complained  of,  and  the  injury  resulting  from  the 
operation  of  the  switch  yard  was  perhaps  the  gravamen  of 
the  case  according  to  the  proof.  And  the  court  in  its  opin- 
ion draws  no  distinction  between  the  switch  yard  operation 
and  the  other  operations  complained  of,    but   classes   the 
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former,  as  well  as  the  latter,  as  being  done  by  the  railroad 
company  in  its  private  capacity — which  is  in  accord  with 
the  true  principle  involved  and  with  our  holding  above. 

Numerous  other  decisions  are  cited  for  plaintiff  and  de- 
fendant, but  they  bear  chiefly  upon  the  constitutional  ques- 
tion first  above  mentioned,  which  it  is  unnecessary  for  us 
to  consider  in  the  instant  case  and  hence  any  detailed  refer- 
ence to  such  cases  would  needlessly  prolong  this  opinion. 

For  the  foregoing  reasons  we  are  of  opinion  that  there 
was  error  in  the  order  complained  of,  and  the  same  will  be 
set  aside  and  annulled,  the  demurrer  of  the  plaintiff  to  the 
plea  of  the  defendant  aforesaid  will  be  sustained,  and  the 
case  will  be  remanded  to  the  trial  court  for  further  pro- 
ceedings to  be  had  therein  not  in  conflict  with  this  opinion. 

Reversed, 


THE  CHESAPEAKE  &  OHIO  RAILWAY  CO.  OF  INDIANA  v. 
NATIONAL  BANK  OF  COMMERCE  OF  NORFOLK. 

(Richmond,  March  21,  1918.) 

1.  Pleading    and    Practice— Declaration— A  ssumpsit. — Where    both 

counts  of  a  declaration  allege  a  contract  of  carriage  and  the 
breach  of  it  as  the  cause  of  action,  the  declaration  will  be  con- 
sidered as  in  assumpsit,  although  in  the  caption  it  is  stated  that 
plaintiff  complains  of  the  defendant  "of  a  plea  of  trespass  on 
the  case." 

2.  Carriers — Transportation  of  Freight — Breach  of  Contract — Dam- 

ages.— In  every  case  of  an  action  for  damages  for  breach  of  con- 
tract, or  breach  of  duty  by  a  common  carrier  of  freight  to  carry 
it  safely,  whether  in  assumpsit  on  the  contract,  or  in  tort  for 
breach  of  duty,  the  right  of  action  is  dependent  upon  the  exist- 
ence of  a  contract  of  carriage  between  the  plaintiff  and  de- 
fendant at  the  time  the  alleged  cause  of  action  arose,  which, 
however,  need  not  have  been  an  express  contract,  but  may  have 
arisen  from  the  duty  imposed  at  common  law  or  bv  statute, 
State  or  Federal,  in  which  case  the  contract  will  be  implied  in 
law  from  the  duty  imposed. 

3.  Idem  —  Interstate   Commerce  —  State  Legislation   Superseded  by 

Federal  Statutes. — Since  the  Congress  h*s  occupied  the  whole 
field  of  interstate  commerce  by  virtue  of  Federal  statutes,  those 
statutes  have  superseded  all  State  legislation  on  the  subject,  and 
they  and  their  construction  must  be  alone  looked  to  in  the  ascer- 
tainment of  the  riehts  of  parties  litigant  in  *11  actions  involv- 
ing an  interstate  shipment. 

4.  IDEM— Interstate   Shipments — Damage—Liability    <*f  Initial   Car- 

rier.— According  to   the   Federal   statute  law,   if  an   interstate 
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snipment  01  1  reign  t  is  begun  under  an  express  contract  of  car- 
riage oetween  tne  initial  carrier  and  the  shipper,  and  subse- 
quently a  connecting  carrier,  beyond  the  terminal  of  the  initial 
carrier,  issues  another  contract  of  carriage  to  the  shipper  for  a 
remaining  portion  of  the  original  route  and  takes  up  the  original 
bill  of  lading,  the  second  contract  of  carriage  does  not  super- 
sede tne  nrst,  but  the  nrst  contract  remains  in  force  by  virtue  of 
the  statute  law,  and  the  shipper  and  all  assignees  of  his  claim- 
ing through  him,  have  no  right  of  action  for  damages  against 
such  subsequent  carrier,  but  only  against  the  initial  carrier. 
And  this  would  also  be  true  if  the  initial  contract  of  carriage 
were  not  an  express  contract,  but  one  implied  in  law  because  of 
the  duty  imposed  by  the  Federal  statute,  where  the  initial  car- 
rier received  the  shipment  for  interstate  transportation  to  a 
destination  beyond  the  terminal  of  its  line. 

5.  Idem — Tariff  Regulation — "Order  Notify"  Shipment — Live  Stock 
— Interstate  Commerce — A  tariff  regulation  prohibiting  "order 
notify"  shipments  of  live  stock  east  of  Chicago,  which  when  ap- 
plied to  such  shipments  from  points  west  of  Chicago  destined 
to  points  east  of  that  place  interrupts  and  stops  such  an  origi- 
nally intended  through  and  continuous  interstate  carriage  of 
freight,  is  not  forbidden  by  Federal  statute  to  be  applied  to 
such  shipments. 

•6.  Idem — Tariff  Regulation — "Order  Notify"  Shipment — Contract  by 
Connecting  Carrier — Actions. — A  contract  evidenced  by  an  "order 
notify"  bill  of  lading  for  a  through  and  continuous  interstate 
carriage  of  live  stock  from  a  point  west  of  Chicago  to  a  point 
east  of  that  place  being  invalid  as  a  contract  of  carriage  east 
of  Chicago  by  reason  of  a  tariff  regulation  prohibiting  "order 
notify  shipments  of  live  stock  east  of  Chicago,  a  second  contract 
of  carriage  entered  into  between  the  consignee  and  a  connecting 
carrier  at  Chicago  was  lawful  and  valid;  and  damage  to  the 
shipment  having  occurred,  an  action  -to  recover  damages  must 
of  necessity  be  based  on  the  latter  contract. 

7.  Idem — Negligence    or   Default    of   Connecting    Carrier. — The   de- 

fendant, in  the  case  at  bar,  is  liable  only  for  negligence  or  de- 
fault in  duty  at  common  law  of  itself,  or  of  its  connecting  car- 
riers; under  the  Federal  statute  law,  it  is  liable  for  such  negli- 
gence or  default  in  duty  of  its  connecting  carriers  as  if  it  were 
its  own  and  had  occurred  on  its  own  line. 

8.  Idem — Damage  to  Live  Stock — Special  Contract  Exception — Evi- 

dence— Burden  of  Proof. — In  an  action  to  recover  from  a  car- 
rier for  damages  to  a  shipment  of  live  stock  (animate  freight), 
where  the  carrier  relies  upon  a  special  contract  exception  as  a 
defense,  the  burden  of  proof,  at  the  least,  which  is  required  of 
the  carrier,  is  to  show  that  at  the  time  the  injury  may  have  oc- 
curred the  special  contract  exception  relied  on  was  in  operation, 
and  (unless  such  fact  appears  from  the  plaintiff's  evidence)  that 
the  injury  was  of  such  a  nature  that  it  might,  with  equal  prob- 
ability, in  accordance  with  the  evidence,  have  been  occasioned 
by  causes  which  were  within  the  contract  exception  relied  on. 
Certainly  this  is  true  where  the  proof  of  the  plaintiff  shows 
that  the  injury  was  due  to  human  agency. 

9.  Idem— -Evidence-— Case  at  Bar. — In  an  action  to  recover  damages 

for  injury  to  a  shipment  of  live  stock,  where  the  evidence  for 
the  plaintiff  was  direct  and  positive  that  the  cars  containing  the 
stock  were  not  overcrowded  or  overloaded,  that  the  stock  was  in 
sound  and  good  condition  when  delivered  to  defendant  for  trans- 
portation, and  the  jury  were  warranted  in  inferring  that  the 
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injury  apparent  on  its  arrival  at  destination  was  not  occasioned 
by  negligence  in  loading  or  unloading  or  lack  of  care  of  it  by 
any  person  accompanying  the  stock  Tn  charge  of  it,  or  from  lack 
of  feed  or  water,  and  there  was  a  demurrer  to  evidence  by  the 
defendant  which  precludes  the  consideration  of  evidence  offered 
by  it  in  conflict  with  plaintiff's  evidence;  Held,  that  the  de- 
fendant failed  to  prove  that  the  injury  complained  of  was  of 
such  a  nature  that  it  might  have  been  occasioned  by  causes 
which  were  within  the  exception  from  liability  clause  of  the  con- 
tract of  carriage. 

Error  to  Law  and  Equity  Court  of  city  of  Richmond. 

Affirmed. 
D.  H.  &  Walter  Leake  and  Henry  Taylor,  Jr.,  t or  the 
plaintiff  in  error. 

Tazewell  Taylor,  for  the  defendant  in  error. 

Prentis,  J.,  absent. 

This  is  an  action  of  assumpsit  by  defendant  in  error 
(hereinafter  called  plaintiff)  against  the  plaintiff  in  error 
(hereinafter  called  defendant)  to  recover  damages  for  loss 
of  certain  live  stock,  consisting  of  fifty  horses  and  eleven 
colts.  In  the  caption  of  the  declaration  the  formal  state- 
ment is  made  that  plaintiff  complains  of  the  defendant  "of 
a  plea  of  trespass  on  the  case,"  omitting  the  further  words 
"in  assumpsit,"  but  the  body  of  both  of  the  two  counts  of 
the  declaration  allege  a  contract  of  carriage  and  the  breach 
of  it  ?s  the  cause  of  action  and  the  declaration  must  be  con- 
sidered as  in  assumpsit. 

The  declaration  in  substance  alleges  a  contract  for  a 
through,  interstate,  shipment,  entered  into  between  the 
plaintiff  and  defendant  by  which  the  defendant  as  a  com- 
mon carrier,  for  a  valuable  consideration,  undertook  and 
promised  to  take  care  of  and  safely  carry  said  live  stock 
from  Chicago,  111.,  to  Windsor,  N.  C,  and  to  safely  and 
securely  deliver  such  stock  to  the  plaintiff  at  the  last  named 
place ;  that  the  plaintiff  caused  said  live  stock  to  be  deliv- 
ered to  the  defendant  at  Chicago,  111.,  on  September  30, 
1916,  to  b*  so  taken  care  of  and  carried ;  that  the  defendant 
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then  and  there  had  and  received  such  live  stock  for  such 
purposes;  and  that  the  defendant  disregarded  its  duty  as 
a  common  carrier  and  its  said  promise  and  undertaking  in 
that  behalf  and  so  carelessly  and  negligently  behaved  and 
conducted  itself  with  respect  to  said  live  stock  that  by  and 
through  the  mere  carelessness  and  negligence  of  the  de- 
fendant and  of  its  servants  in  this  behalf  the  said  live  stock 
was  afterwards  "wholly  lost?'  to  the  plaintiff,  (as  alleged  in 
the  first  count),  and  "were  so  badly  damaged  and  injured 
that  they  became  and  were  wholly  lost"  to  the  plaintiff,  (as 
alleged  in  the  second  count  of  the  declaration). 

There  was  a  plea  of  "non-assumpsit"  by  the  defendant, 
upon  which  issue  was  joined,  and  there  was  a  trial  by  jury. 
A  letter  of  plaintiff,  treated  as  a  bill  of  particulars,  alleged 
that  "while  in  transit  at  Hinton,  W.  Va.,  on  October  5, 1916, 
on  the  line  of  the  Chesapeake  &  Ohio  Railway  Company, 
through  negligence  of  its  employees,  a  number  of  these 
horses  were  killed  and  the  remainder  so  badly  injured  as  to 
make  them  of  no  value  to  the  owner."  After  the  introduc- 
tion of  the  plaintiffs  and  defendant's  evidence,  the  defen- 
dant demurred  to  -the  evidence,  whereupon  the  jury  found 
a  verdict  for  the  plaintiff,  subject  to  the  decision  of  the 
court  upon  the  demurrer  to  the  evidence.  Thereafter  the 
court  overruled  said  demurrer,  entered  the  judgment  com- 
plained of  in  favor  of  the  plaintiff  in  accordance  with  said 
verdict,  and  the  defendant  brings  error. 

The  Facts. 

Considering  the  evidence  as  we  must  under  the  rule  ap- 
plicable thereto  we  find  the  following  material  facts  to  be 
disclosed  thereby. 

The  contract  of  carriage  alleged  in  the  declaration  was 
proved  and  shown  to  have  been  an  express  contract  In  writ- 
ing made  directly  between  the  plaintiff  and  defendant.  It 
was  evidenced  by  a  "uniform  Live  Stock  Contract"  in  lieu 
of  a  "uniform  bill  of  lading,"  and  was  both  a  "receipt"  and 
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contract.  It  was  in  form  made  by  the  defendant  with  the 
shipper  but  was  in  fact  made  for  the  sole  benefit  of  the 
plaintiff,  the  consignee — the  shipper  at  that  time  had  no 
interest  in  the  live  stock,  having  prior  thereto  assigned  and 
transferred  all  of  his  interest  therein  to  the  plaintiff. 

The  contract  did  not  obligate  the  plaintiff  in  person  or  by 
agent  to  accompany  the  stock  for  the  purpose  of  giving 
care  and  attention  to  it.  It  did  provide,  however,  that  the 
plaintiff  "at  his  own  risk  and  expense  shall  load  and  unload 
said  live  stock,  and  in  case  (my  person  shall  accompany  said 
live  stock  in  charge  of  the  same,  (shall)  take  care  of,  feed, 
and  water  said  live  stock  transported,  whether  delayed  in 
transit  or  otherwise  *  *  *."  (Italics  supplied). 

The  evidence  for  plaintiff  on  the  latter  subject  was  to 
the  effect  that  no  person  accompanied  said  stock  from  Chi- 
cago en  route  to  Windsor,  N.  C,  "in  charge  of  the  same" 
or  as  employee  or  agent  of  the  plaintiff. 

The  stock  was  properly  loaded  on  two  stock  cars,  at  Chi- 
cago, were  not  over-loaded  or  over-crowded  and  were  then 
in  sound  and  good  condition  in  every  way  as  shown  by  di- 
rect and  positive  testimony  for  plaintiff.  Such  situation 
and  condition  of  the  stock  was  shown  to  have  continued  on 
to  a  point  between  Chicago  and  Cincinnati  (not  shown  pre- 
cisely what  point  by  the  evidence) ,  when  a  witness  for  the 
plaintiff  last  saw  the  stock  en  route. 

There  is  no  evidence  in  the  case  for  plaintiff  or  defendant 
showing  the  subsequent  condition  of  the  stock  or  what  hap- 
pened to  it  prior  to  its  arrival  at  the  point  of  destination, 
Windsor,  N.  C. 

When  the  stock  arrived  at  Windsor,  N.  C,  (according  to 
the  testimony  for  plaintiff)  it  was  in  such  a  condition  that 
the  jury  were  warranted  in  drawing  the  inference  of  fact 
that  it  had  been  injured  by  human  agency  other  than  the 
over-loading  or  over-crowding  of  the  stock  on  the  cars,  or 
in  loading  or  unloading  them,  or  from  lack  of  care,  or  feed 
or  water  en  route. 
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A  portion  of  the  testimony  for  plaintiff  on  this  subject 
was  as  follows :  "Some  broke  their  legs,  some  dying  and 
some  had  been  dying  in  the  car  and  some  were  poor,  every- 
thing had  been  ruined,  couldn't  do  anything  with  them,  no- 
body would  buy  them  *  *  *  broken  up.  *  *  *  All  bunged  up, 
all  to  pieces,  and  the  feet,  and  the  sides,  holes  where  you 
could  get  your  hands  inside  in  their  ribs.  Q.  What  would 
make  a  hole  like  that?  A.  Where  he  jammed.  Q.  How 
many  of  those  horses  were  in  that  condition?  A.  All  of 
them.  There  were  three  good  ones  *  *  *  whole  lot  of  them 
dead."  By  another  witness :  "*  *  *  they  were  torn  to  pieces 
badly.  I  recall  one  had  a  great  piece  of  flesh  torn  out  of 
the  side  of  its  face.  I  recall  two  or  three  colts  and  horses 
had  pieces  a  foot  long  torn  off  the  legs.  There  were  tears 
of  flesh  on  the  sides.  There  were  a  good  many  of  them 
bruised." 

The  other  evidence  from  which  the  jury  were  warranted 
in  drawing  the  inference  of  fact  aforesaid,  the  indirect  or 
circumstantial  evidence,  but  it  was  ample.  It  would  occupy 
too  much  space  to  recite  it  here.  And  such  evidence  as  well 
as  direct  testimony  for  plaintiff  as  to  personal  examination 
of  the  stock  prior  to  its  reaching  Chicago,  must  be  taken  on 
the  demurrer  to  the  evidence  as  establishing  the  fact  af- 
firmatively that  the  damaged  condition  of  the  stock  as  it 
appeared  at  Windsor,  N.  C,  was  not  due  to  native  vice,  de- 
fects, disease,  or  fright  of  the  animals  or  to  over-loading  or 
over-crowding  of  them,  or  in  loading  or  unloading  them,  or 
from  lack  of  care,  or  feed  or  water  en  route. 

The  acceptance  of  the  shipment  at  Windsor,  N.  C,  was 
refused  by  the  plaintiff. 

The  market  value  of  the  stock  uninjured  as  proved  by 
the  plaintiff,  was  ample  to  justify  the  amount  of  the  ver- 
dict of  the  jury. 

It  was  disclosed  by  the  evidence  for  plaintiff  that  the  live 
stock  aforesaid  was  brought  "to  Chicago  on  a  contract  of 
carriage  entered  into  at  Wyoming,  evidenced  by  an  "order 
notify"  bill  of  lading,  carrying  title  to  the  stock,  which  was 
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attached  to  a  draft  of  the  shipper  on  the  plaintiff,  which 
was  paid  by  the  latter  at  Norfolk,  Va.,  on  September  30, 
1916 ;  such  bill  of  lading  and  title  to  the  stock  thus  coming 
to  the  plaintiff.  On  that  day  the  plaintiff  was  informed  by 
telegram  received  from  the  bank  in  Wyoming  through 
which  said  draft  and  bill  of  lading  had  been  forwarded  to 
the  plaintiff,  that  the  two  cars  of  live  stock  aforesaid  were 
held  in  Chicago  on  account  of  "Eastern  tariffs  prohibiting 
movement  of  live  stock  on  shipper's  order  contract,"  i.  e. 
on  a  "order  notify"  bill  of  lading,  and  that  such  bank  had 
instructed  the  defendant  to  "change  order  and  ship  di- 
rect" to  plaintiff,  and  requested  plaintiff  to  deliver  the  "or- 
der notify"  bill  of  lading  it  then  held  "to  agent  C.  &  O  Rail- 
road." Accordingly  plaintiff  that  day,  (Sept.  30,  1916), 
surrendered  such  bill  of  lading  to  the  C.  &  O.  Ry.  Company 
at  Norfolk,  as  agent  for  the  defendant,  the  C.  &  O.  Ry. 
Company  of  Indiana ;  and  the  plaintiff,  in  effect,  thereupon 
requested  the  defendant  to  ship  the  live  stock  to  it  at  Wind- 
sor, N.  C,  on  the  new  and  different  bill  of  lading  or  con- 
tract of  carriage,  as  was  in  fact  subsequently  done  by  de- 
fendant as  above  set  forth.  That  the  plaintiff  did  this  be- 
cause of  the  information  it  had  received  as  aforesaid  to  the 
effect  that  defendant  would  and  could  not  receive  the  said 
shipment  at  Chicago  on  the  "order  notify"  bill  of  lading 
aforesaid,  for  the  reason  aforesaid,  and  because  the  plain- 
tiff was  required  to  surrender  such  bill  of  lading  as  afore- 
said. 

The  plaintiff  did  not  introduce  said  order  notify  bill  of 
lading  in  evidence,  it  being  no  longer  in  its  possession — 
nor  indeed  did  it  introduce  the  "uniform  Live  Stock  Con- 
tract" aforesaid,  issued  by  defendant  at  Chicago,  as  the 
latter  had  not  in  fact  come  into  its  hands ;  but  the  defen- 
dant having  the  former  bill  of  lading  and  a  copy  of  the  lat- 
ter contract  in  its  possession  introduced  them  both  in  evi- 
dence in  connection  with  its  cross-examination  of  one  of 
plaintiff's  witnesses. 
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The  "order  notify"  bill  of  lading  aforesaid  thus  intro- 
duced in  evidence  by  the  defendant,  showed  on  its  face  that 
it  was  given  by  the  Union  Pacific  Railroad  Company  at 
Medicine  Bow,  Wyoming,  on  September  24,  1916,  and  was 
a  contract  of  carriage  between  the  latter  company  and  the 
shipper,  for  the  transportation  of  the  live  stock  aforesaid 
from  that  point  to  Windsor,  N.  C,  via  Chicago  and  thence 
over  the  line  of  the  defendant,  and  thence  over  the  same 
route  and  lines  of  connecting  carriers  as  the  stock  subse- 
quently was  in  fact  carried.  This  bill  of  lading  was  assign- 
able and  passed  to  any  subsequent  holder  of  it  by  assign- 
ment from  the  shipper  all  the  rights  of  the  latter  as  against 
the  Union  Pacific  Railroad  Company  growing  out  of  such 
contract  of  shipment  or  arising  from  the  Federal  statute 
law  on  the  subject.  It  subsequently,  and  before  the  stock 
was  accepted  for  carriage  in  Chicago  by  the  defendant, 
came  into  the  hands  of  the  plaintiff  as  assignee  of  said 
original  shipper,  as  aforesaid. 

The  evidence  for  defendant  showed  the  fact  that  the  said 
stock  was  received  by  the  Union  Pacific  Railroad  Company 
at  Medicine  Bow,  Wyoming,  on  Septemer  24,  1916,  for  the 
through  interstate  transportation  aforesaid ;  that  such  con- 
tract of  shipment  was  legal  and  valid  for  that  portion  of 
the  route  from  Medicine  Bow,  to  Chicago,  but  that  because 
of  a  regulation  of  the  eastern  tariff  filed  with  the  Inter- 
state Commerce  Commission  according  to  law,  which  regu- 
lation governed  all  railroads  operating  east  of  Chicago,  the 
defendant  was  not  permitted  to  receive  said  shipment  of 
live  stock  at  Chicago  for  transportation  from  thence  to 
Windsor,  N.  C,  and  that  for  that  reason  it  was  not  received 
by  the  defendant  at  Chicago  for  such  continued  shipment 
under  the  "order  notify"  bill  of  lading  contract. 

The  "order  notify"  bill  of  lading  aforesaid  contained  a 
provision  making  it  obligatory  on  the  shipper  to  "furnish 
to  go  with  the  stock  for"  (the  purpose  of  loading  and  un- 
loading, caring  for,  feeding  and  watering  it,  "until  delivery 
of  same  to  consignee  at  destination"),  "one  or  more  at- 
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tendants,"  and  further  provided  that  "if  the  shipper  fails 
to  furnish  such  attendant  or  if  the  latter  neglects  to  per- 
form said  duties,  whatever  shall  be  done  by  the  carrier  in 
respect  to  the  handling  and  care  of  the  stock  In  transit 
shall  be  considered  as  done  at  the  request  and  as  the  rep- 
resentative of  the  shipper  and  at  the  risk  and  expense  of 
the  shipper." 

There  are  two  grounds  of  defence  relied  on  by  the  de- 
fendant, upon  appeal,  namely: 

1.  That  under  the  facts  of  this  case  the  initial  carrier 
was  the  Union  Pacific  Railroad  Company  as  fixed  by  the 
Federal  Statute  of  February  4,  1887,  Ch.  104,  24  Stat  L. 
379,  3  Fed.  Stat.  Anno.  p.  809  et  seq.,  designated  "An  Act 
to  Regulate  Commerce,"  as  amended  by  the  Carmack 
Amendment,  of  June  29,  1906,  34  Stat.  L.  594,  Fed.  Stat. 
Anno.  Supp.  1909,  p.  273,  and  by  the  Cummins  Amendment 
of  March  4,  1915,  38  Stat.  L.  1196,  Fed.  Stat.  Anno.  Supp. 
1916,  p.  124,  and  by  Act  of  August  9,  1916,  amending  the 
Cummins's  Amendment,  that  there  can  be  but  one  initial 
carrier  of  an  interstate  shipment  falling  within  the  pro- 
visions of  said  Federal  statute  law,  which  alone  must  be 
sued  for  such  damages  as  are  claimed  in  the  instant  case; 
that  the  shipment  in  the  instant  case  fell  within  such  pro- 
visions, and  hence  that  the  plaintiff  has  sued  the  wrong 
defendant ;  that  the  plaintiff  has  no  cause  of  action  against 
the  defendant  in  the  instant  case  and  hence  its  demurrer 
to  evidence  should  have  been  sustained  by  the  trial  court 

2.  That,  if  this  be  not  a  sound  legal  position,  under  the 
facts  of  the  instant  case  it  appears  that  persons  accom- 
panied the  stock  to  take  care  of,  feed  and  water  it;  that  in 
such  case  the  burden  of  proof  to  show  the  cause  of  the  in- 
jury of  the  stock  was  upon  the  plaintiff;  that  the  plaintiff 
introduced  no  proof  and  there  is  none  in  the  record  to  show 
that  the  cause  of  the  injury  to  the  stock  was  the  negligence 
of  the  defendant  or  its  connecting  carriers,  and  hence  also 
the  demurrer  to  evidence  should  have  been  sustained  by 
the  trial  court. 
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The  Federal  statute  law  above  cited,  so  far  as  material, 
is  as  follows: 

The  Carmack  Amendment,  so  far  as  material  reads: 
"That  any  common  carrier,  railroad  or  transportation 
company  receiving  property  for  transportation  from  a  point 
in  one  State  to  a  point  in  another  State,  shall  issue  a  re- 
ceipt or  bill  of  lading  therefor  and  shall  be  liable  to  the  law- 
ful holder  thereof  for  any  loss,  damage  or  injury  to  such 
property,  caused  by  it  or  by  any  common  carrier,  railroad 
or  transportation  company  to  which  such  property  may  be 
delivered  or  over  whose  line  or  lines  such  property  may  pass 
and  no  contract,  receipt,  rule,  or  regulation  shall  exempt 
such  common  carrier,  railroad,  or  transportation  company 
from  the  liability  hereby  imposed :  Provided,  That  nothing 
in  this  section  shall  deprive  any  holder  of  such  receipt  or 
bill  of  lading  of  any  remedy  or  right  of  action  which  he  has 
under  existing  law. 

"That  the  common  carrier,  railroad,  or  transportation 
company  issuing  such  receipt  or  bill  of  lading  shall  be  en- 
titled to  recover  from  the  common  carrier,  railroad,  or 
transportation  company,  on  whose  line  the  loss,  damage,  or 
injury  shall  have  been  sustained  the  amount  of  such  loss, 
damage,  or  injury  as  it  may  be  required  to  pay  to  the  own- 
ers of  such  property,  as  may  be  evidenced  by  any  receipt, 
judgment,  or  transcript  thereof."  (Italics  supplied).  (34 
Stat.  L.  594;  Fed.  St.  Anno.  Supp.  1909,  p.  273). 

The  Cummins  Amendment,  so  far  as  material  reads: 
"That  any  common  carrier,  railroad,  or  transportation 
company  subject  to  the  provisions  of  this  act  receiving 
property  for  transportation  from  a  point  in  one  rftate  or 
Territory  or  the  District  of  Columbia,  to  a  point  in  artother 
State,  Territory  or  the  District  of  Columbia,  or  from  any 
point  in  the  United  States  to  a  point  in  any  adjacent  for*- 
eign  country  shall  issue  a  receipt  or  bill  of  lading  therefor, 
and  shall  be  liable  to  the  lawful  holder  thereof  for  any  loss, 
damage,  or  injury  to  such  property  caused  by  it  or  by  any 
common  carrier,  railroad,  or  transportation  company  to 
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which  such  property  may  be  delivered  or  over  whose  line  or 
lines  such  property  may  pass  within  the  United  States  or 
within  an  adjacent  foreign  country  when  transported  on  a 
through  bill  of  lading,  and  no  contract,  receipt,  rule,  regttr 
lation  or  other  limitation  of  any  character  whatsoever,  shall 
exempt  such  common  carrier,  railroad  or  transportation 
company  so  receiving  property  for  transportation  from  a 
point  in  one  State,  Territory  or  the  District  of  Columbia, 
to  a  point  in  another  State,  or  Territory  or  from  a  point  in 
a  State  or  Territory  to  a  point  in  the  District  of  Columbia, 
or  from  any  point  in  the  United  States  to  a  point  in  an  ad- 
jacent foreign  country,  or  for  transportation  wholly  within 
a  Territory  shall  be  liable  to  the  lawful  holder  of  said  re- 
ceipt or  bill  of  lading  or  to  any  party  entitled  to  recover 
thereon,  whether  such  receipt  or  bill  of  lading  has  been  is- 
sued or  not,  for  the  full  actual  loss,  damage  or  injury  to 
such  property  caused  by  it  or  by  any  such  common  carrier, 
railroad  or  transportation  company  to  which  such  property 
may  be  delivered  or  over  whose  line  or  lines  such  property 
may  pass  within  the  United  States  or  within  an  adjacent 
foreign  country  when  transported  on  a  through  bill  of  lad- 
ig,  notwithstanding  any  limitation  of  liability  or  limitation 
of  the  amount  of  recovery  or  representation  or  agreement 
as  to  value  in  any  such  receipt  or  bill  of  lading,  or  in  any 
contract,  rule,  regulation,  or  in  any  tariff  filed  with  the  In- 
terstate Commerce  Commission;  and  any  such  limitation, 
without  respect  to  the  manner  or  form  in  which  it  is  sought 
to  be  made  is  hereby  declared  to  be  unlawful  and  void: 
Provided,  hxnvever,  that  if  the  goods  are  hidden  from  view 
by  wrapping,  boxing  or  other  means,  and  the  carrier  Is  not 
notified  as  to  the  character  of  the  goods,  the  carrier  may 
require  the  shipper  to  specifically  state  in  writing  the  value 
of  the  goods,  and  the  carrier  shall  not  be  liable  beyond  the 
amount  so  specifically  stated,  in  which  case  the  Interstate 
Commerce  Commission  may  establish  and  maintain  rates 
for  transportation,  dependent  upon  the  value  of  the  prop- 
erty shipped  as  specifically  stated  in  writing  by  the  shipper. 
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Such  rates  shall  be  published  as  are  other  rate  schedules: 
Provided,  further,  That  nothing  in  this  section  shall  de- 
prive any  holder  of  such  receipt  or  bill  of  lading  of  any 
remedy  or  right  of  action  which  he  has  under  the  existing 
law:  Provided,  further,  That  it  shall  be  unlawful  for  any 
such  common  carrier  to  provide  by  rule,  contract,  regula- 
tion or  otherwise  a  shorter  period  for  giving  notice  of 
claims  than  ninety  days  and  for  the  filing  of  claims  for  a 
shorter  period  than  four  months,  and  for  the  institution  of 
suits  than  two  years :  Provided,  however,  That  if  the  loss, 
damage,  or  injury  complained  of  was  due  to  delay  or  dam- 
age while  being  loaded  or  unloaded,  or  damaged  in  transit 
by  carelessness  or  negligence,  then  no  notice  of  claim  nor 
filing  of  claim  shall  be  required  as  a  condition  precedent  to 
recovery."  (Italics  supplied).  (38  St.  at  L.  1196,  Fed.  St. 
Anno,  Supp.  1916,  p.  124). 

The  provision  of  the  amendment  which  is  added  to  the 
Cummins  Amendment  by  Act  of  Congress  of  Aug.  9,  1916, 
reads: 

"Provided,  however,  that  the  provisions  hereof  respect- 
ing liability  for  full  actual  loss,  damage  or  jn jury,  notwith- 
standing any  limitation  of  liability  or  recovery,  or  repre- 
sentation or  agreement  or  release  as  to  value,  and  declar- 
ing any  such  limitation  to  be  unlawful  and  void,  shall  not 
apply;  first,  to  baggage  carried  on  passenger  trains  or 
boats  or  trains  or  boats  carrying  passengers;  second,  to 
property,  except  ordinary  live  stock  received  for  trans- 
potation  concerning  which  the  carrier  shall  have  been  or 
shall  hereafter  be  expressly  authorized  or  required  by  or- 
der of  the  Interstate  Commerce  Commission  to  establish 
and  maintain  rates  dependent  upon  the  value  declared  in 
writing  by  the  shipper  or  agreed  upon  in  writing  as  the 
released  value  of  the  property,  in  which  case  such  declara- 
tion or  agreement  shall  have  no  other  effect  than  to  limit 
liability  and  recovery  to  an  amount  not  exceeding  the  value 
so  declared  or  released,  and  shall  not,  so  far  as  relative  to 
value,  be  held  to  be  a  violation  of  section  ten  of  this  act  to 
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regulate  commerce,  as  amended;  and  any  tariff  schedule 
which  may  be  filed  with  the  commission  pursuant  to  such 
order  shall  contain  specific  reference  thereto  and  may  es- 
tablish rates  varying  with  the  value  so  declared  or  agreed 
upon;  and  the  commission  is  hereby  empowered  to  make 
such  order  in  cases  where  rates  dependent  upon  and  vary- 
ing with  declared  or  agreed  value,  would  in  its  opinion,  be 
just  and  reasonable  under  the  circumstances  and  conditions 
surrounding  the  trasportation.  The  term  'ordinary  live 
stock'  shall  include  all  cattle,  swine,  sheep,  goats,  horses 
and  mules  except  such  as  are  chiefly  valuable  for  breeding, 
racing,  show  purposes,  or  other  special  uses."  (Italics 
supplied). 

Sec.  7  of  the  Interstate  Commerce  Act  aforesaid  which 
remains  unaffected  by  said  amendments  provides  as  fol- 
lows: 

"That  it  shall  be  unlawful  for  any  common  carrier  sub- 
ject to  the  provisions  of  this  act  to  enter  into  any  combina- 
tion, contract,  or  agreement,  expressed  or  implied,  to  pre- 
vent, by  change  of  time  schedule,  carriage  in  different  cars, 
or  by  other  means  or  devices,  the  carriage  of  freights  from 
being  continuous  from  the  place  of  shipment  to  the  place 
of  destination ;  and  no  break  of  bulk,  stoppage,  or  interrup- 
tion made  by  such  common  carrier  shall  prevent  the  car- 
riage of  freights  from  being  and  being  treated  as  one  «m- 
tinuous  carriage  from  the  place  of  shipment  to  the  place 
of  destination,  unless  such  break,  stoppage  or  interruption 
was  made  in  good  faith  fori  some  necessary  purpose,  and 
without  any  intent  to  avoid  or  unnecessarily  interrupt  such 
continuous  carriage  or  to  evade  any  of  the  provisions  of 
this  act."    (Italics  supplied) . 

Sims,  J.,  after  making  the  foregoing  statement,  delivered 
the  following  opinion  of  the  court: 

The  assignments  of  error  present  the  questions  for  our 
decision  which  will  be  considered  and  disposed  of  in  their 
order  as  stated  below: 
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1.  Was  the  defendant,  under  the  facts  of  this  case,  the 
initial  carrier,  as  contemplated  by  the  Federal  statute  law 
above  mentioned? 

As  bearing  on  this  question  we  will,  in  the  outset,  state 
certain  general  propositions  about  which  there  is  no  serious 
question  made  in  argument  before  us,  which  are  as  fol- 
lows: 

In  every  case  of  an  action  for  damages  for  breach  of  con- 
tract or  breach  of  duty  by  a  common  carrier  of  freight  to 
carry  it  safely,  whether  in  assumpsit  on  the  contract,  or  in 
tort  for  breach  of  duty,  the  right  of  action  is  dependent 
upon  the  existence  of  a  contract  of  carriage  between  the 
plaintiff  and  defendant  at  the  time  the  alleged  cause  of  {ac- 
tion arose,  (10  C.  J.,  sec.  130,  p.  110) ;  which  contract,  how- 
ever, need  not  have  been  an  express  contract,  but  may  have 
arisen  from  the  duty  imposed  at  common  law  or  by  statute, 
State  or  Federal,  in  which  case  the  contract  will  be  implied 
in  law  from  the  duty  imposed  by  the  common  law  or  by 
statute. 

It  is  immaterial  therefore  whether  the  action  in  the  in- 
stant case  was  in  assumpsit  or  in  tort.  The  right  of  the 
plaintiff  to  maintain  such  an  action,  whether  in  assumpsit 
or  in  tort,  depends,  in  the  last  analysis,  on  the  existence  of 
a  contract  of  carriage  between  the  plaintiff  and  defendant, 
either  in  fact  or  implied  in  law,  at  the  time  the  alleged  cause 
of  action  arose,  and  further  upon  such  contract  being  an 
enforceable  one  under  the  law. 

Prior  to  the  Carmack  Amendment,  above  quoted,  there 
were  many  conflicting  decisions  as  to  the  circumstances 
from  which  the  contract  on  which  the  right  of  action  de- 
pended would  be  implied  at  common  law,  when  it  was  for 
a  through  transportation  of  property  designated  to  a  point 
beyond  the  terminus  of  the  receiving  carrier's  line.  As  said 
in  Atlantic  C.  L.  R.  Co.  V.  Riverside  Mills,  219  U.  S.  186,  31 
L.  R.  A.  (N.  S.),  7  at  p.  24:  "Congress  by  the  Act  here  inr 
volved  (the  Carmack  Amendment)  has  declared,  in  sub- 
stance, that  the  act  of  receiving  property  for  transporta- 
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tion  to  a  point  in  another  State  and  beyond  the  line  of  the 
receiving  carrier  shall  impose  on  such  receiving  carrier  the 
obligation  of  through  transportation  with  carrier  liability 
throughout."  Again,  at  p.  36,  in  this  opinion  of  the  United 
States  Supreme  Court  in  the  case  last  cited  it  is  said:  "In 
substance  Congress  has  said  to  such  carriers:  'If  you  re- 
ceive articles  for  transportation  from  a  point  In  one  State 
to  a  place  in  another  State,  beyond  your  own  terminal,  you 
must  do  so  under  a  contract  to  transport  to  the  place  desig- 
nated/ " 

Since  the  Congress  has  occupied  the  whole  field  of  inter- 
state commerce  by  virtue  of  the  Federal  statutes  aforesaid, 
those  statutes  have  superseded  all  State  legislation  on  the 
subject  and  they  and  their  construction  must  be  alone  looked 
to  in  the  ascertainment  of  the  rights  of  parties  litigant  in 
all  actions,  such  as  that  in  the  instant  case,  involving  an 
interstate  shipment. 

Further:  The  settled  construction  of  the  Federal  stat- 
ute law  aforesaid  is  that  if  an  interstate  shipment  of  freight 
is  begun  under  an  express  contract  of  carriage  between  the 
initial  carrier  and  the  shipper,  and  subsequently  a  connect- 
ing carrier,  en  route  of  the  shipment,  beyond  the  terminal 
of  the  initial  carrier,  issues  another  contract  of  carriage  to 
the  shipper  for  a  remaining  portion  of  the  original  route 
and  takes  up  the  original  bill  of  lading  evidencing  the  origi- 
nal contract  upon  its  surrender  by  the  shipper,  the  second 
contract  of  carriage  does  not  supersede  the  first,  and  in 
such  case  the  first  contract  remains  in  force  bv  virtue  of 
said  Federal  Statute  law  and  the  shipper  and  all  assignees 
of  his  claiming  through  him,  (all  of  whom  could  have  en- 
forced such  original  contract),  have  no  right  of  action  for 
damages  against  such  subsequent  carrier,  but  only  against 
the  initial  carrier.  In  such  case  there  can  be,  In  contem- 
plation of  law,  but  one  initial  carrier  and  no  action  bv  the 
shinper  or  one  claiming  under  him  can  be  maintained, 
against  any  subsequent  carrier  en  route,  although  insti- 
tuted unoh  a  subsequent  contract  of  carrtepre  with  the  lat- 
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ter,  such  as  that  aforesaid.  Atlantic  C.  L.  R.  R.  Co.  V. 
Riverside  Mills,  supra;  Looney  V.  Oregon  Short  Line  R.  R., 
271  111.  538,  111  N.  E.  509;  Hudson*  V.  Chicago,  etc.,  R.  Co., 
226  Fed.  38;  W.  H.  Alton  Piano  Co.  v.  Chicago  &c.  R.  Co., 
152  Wis.  156,  139  N.  W.  743;  Atchiswi,  etc.,  R.  Co.  V.  Har- 
old, 241  U.  S.  371.  And  the  same  would  be  true  if  the  in- 
itial contract  of  carriage  were  not  an  express  contract,  but 
one  implied  in  law  because  of  the  duty  imposed  by  the  Fed- 
eral statute,  where  the  initial  carrier  received  the  ship- 
ment for  interstate  transportation  to  a  destination  beyond 
the  terminal  of  its  line.  Hudson  V.  Chicago,  etc.,  R.  Co., 
supra. 

Such  holding  is  based,  however,  upon  the  fundamental 
consideration  that  in  such  cases  the  initial  contract  of  car- 
riage was  one  which  was  enforceable  by  the  plaintiff  under 
the  Federal  statute,  as  covering  the  entire  route  of  the 
original  shipment;  that  any  subsequent  contract  of  car- 
riage with  any  intermediate  carrier  was  needless,  was  not 
required  in  such  case  by  the  Federal  statute  and  was  against 
its  policy,  which  was  (as  stated  in  Hudson  V.  Chicago,  etc., 
R.  Co.,  supra),  "to  secure  simplicity  in  the  transportation 
of  freight  carried  by  several  common  carriers — as  the  Su- 
preme Court  expresses  it,  'unity  of  transportation  with 
unity  of  responsibility  *  *  *  by  localizing  the  responsible 
carrier,' "  (quoting  from  the  case  of  Atlantic  C.  L.  R.  R. 
Co.  v.  Riverside  Mills,  supra).  Further  dealing  with  the 
question  of  the  proper  consideration  of  the  Carmack 
Amendment,  the  court  in  the  Hudson  v.  Chicago,  etc.,  R. 
Co.,  case  supra,  said : 

"Now  if  that  is  the  purpose  of  the  amendment  the  ques- 
tion arises :  Would  that  purpose  be  effected  by  requiring 
each  one,  we  will  say,  of  seven  connecting  common  carriers 
in  an  interstate  shipment  to  issue  a  separate  bill  of  lading? 
If  this  were  done  we  would  have,  on  plaintiff's  theory,  seven 
common  carriers,  six  of  whom  would  stand  in  the  position 
of  principals  to  succeeding  carriers,  and  also  six  In  the 
position  of  agents  of  the  preceding  carriers.    All  seven  of 
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them  would  stand  in  the  position  of  principals  so  far  as 
their  own  lines  of  railway  were  concerned.  Instead  of  hav- 
ing localized  the  remedy  it  would  needlessly  expand  it.  *  *  * 

"If  the  Carmack  Amendment  does  not  compel  the  inter- 
mediate carrier  to  issue  a  bill  of  lading,  then  the  obligation 
cannot  be  assumed  by  the  intermediate  carrier  by  the  is* 
suance  of  a  bill  of  lading,  for  that  would  be  allowing  the 
intermediate  carrier  to  give  at  its  option  special  privileges 
to  a  shipper  *  *  *.  So  it  seems  to  me  that  neither  in  the 
absence  of  a  bill  of  lading,  nor  by  issuing  a  bill  of  lading, 
can  the  intermediate  carrier  be  held  liable  for  loss  or  dam- 
age occuring  on  the  line  of  the  succeeding  carrier. 

"The  first  transaction  has  already  settled  the  relation  be- 
tween the  owner  of  the  goods  and  the  carrier  and  fixed  the 
duties  and  liabilities  of  the  carrier  to  such  owner.  A  con- 
tract afterwards  entered  into  between  the  shipper  and  an- 
other carrier  manifestly  cannot  affect  these  duties  and  lia- 
bilities." 

In  all  of  the  cases  above  cited,  however,  the  plaintiff 
either  as  a  party  to  it  or  as  assignee  of  the  shipper  who 
was  such  a  party,  could  have  enforced  his  claim  of  dam- 
ages under  the  original  contract,  if  the  subsequent  contract 
had  not  been  made — there  was  no  stoppage  or  interruption 
of  the  continuous  carriage  of  the  freight  under  the  initial 
contract,  made  for  any  necessary  purpose;  hence,  the  sub- 
sequent contract  did  not  fall  within  the  permission  given 
in  section  7  of  the  Interstate  Commerce  Act  to  make  it,  and 
the  making  of  it  was  in  effect  prohibited  by  the  Carmack 
Amendment.  And  subsequent  amendments  made  such  pro- 
hibition even  more  explicit.  But  for  such  prohibitory  ef- 
fect of  Federal  statute  law,  such  case  would,  of  course, 
have  held  otherwise  than  they  did,  where  the  subsequent 
contract  of  carriage  was  in  fact  made  without  duress. 

W^  come  now  to  the  consideration  of  the  controverted 
qu«*tjpn  phove  stated. 
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The  defendant  relies  on  the  authorities  above  referred  to 
to  sustain  its  position  that  in  the  instant  case  the  Union 
Pacific  Railroad  was  the  initial  carrier  and  could  alone  be 
sued  by  the  plaintiff  in  the  instant  case* 

The  defendant  especially  relies  on  the  case  of  Atchison, 
etc.,  R.  Co.  v.  Harold,  supra,  to  sustain  the  position  that  a 
change  of  consignee  does  not  affect  the  matter. 

As  to  the  last  named  case  the  following  should  be  said: 
Neither  change  of  title  to  the  goods  {GvXf  Raihvay  Co.  v. 
Texas,  304  U.  S.  403,  51  L.  Ed.  540)  nor  change  of  con- 
signee while  the  goods  are  in  transit  does,  of  itself,  affect 
the  matter;  but  a  change  of  contract  (which  is  not  invalid 
because  prohibited  by  the  Federal  statute  law  aforesaid), 
by  the  substitution  of  a  different  contract  from  the  initial 
contract,  may  affect  the  matter;  and  will,  and,  upon  prin- 
ciple, must  of  necessity  do  so.  For  as  we  have  noted  above, 
such  an  action  as  that  in  the  instant  case  can  be  maintained 
only  as  based  directly  or  indirectly  upon  a  contract  of  car- 
riage existing  between  the  plaintiff  and  defendant  at  the 
time  the  alleged  cause  of  action  arose.  If  then  there  was 
a  subsequent  contract  between  the  parties  to  the  action 
which  was  by  them  both  substituted  for  a  former  contract 
of  carriage  of  the  same  freight  between  other  parties,  and 
such  second  contract  was  not  forbidden  by  law,  the  action 
must  of  necessity  be  based  on  the  latter  contract.  If  in- 
deed the  latter  contract  was  forbidden  by  law  and  the  form- 
er contract  was  by  force  of  statute  law  continued  in  exist- 
ence, then,  and  then  only,  the  action  should  be  based  on  the 
former  contract. 

The  pivotal  question,  therefore,  just  at  this  point  in  our 
consideration  of  the  instant  case  is  this :  Was  the  second 
contract  of  carriage  forbidden  by  law?  This,  In  turn,  de- 
pends upon  the  further  question:  Was  the  tariff  regula- 
tion aforesaid  forbidden  by  the  Federal  statutes  aforesaid, 
as  to  shipment  of  live  stock  from  points  west  of  Chicago  to 
points  east  of  that  place? 
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Now  clearly  such  tariff  regulation  was  not  expressly  for- 
bidden by  said  Federal  Statutes.  If  forbidden  at  all  it 
must  have  been  by  implication.  The  tariff  regulation  ap- 
plied to  all  carriage  of  live  stock  freight  on  the  lines  of  all 
common  carriers  east  of  Chicago  on  "order  notify"  bills 
of  lading.  The  tariff  regulation  was  unquestionably  legal 
and  valid  as  to  all  such  shipments  originating  at  and  east 
of  Chicago.  Its  object  plainly  was  merely  to  abolish  "or- 
der notify"  bills  of  lading  contracts  of  carriage  of  the 
stock  in  the  territory  east  of  Chicago.  It  is  not  contended 
that  this  object  was  not  in  itself  lawful.  The  contention  is 
that  the  tariff  regulation  was  unlawful  as  to  shipments  of 
live  stock  from  points  west  of  Chicago  originally  destined 
to  points  east  of  that  place  on  "order  notify"  bills  of  lad- 
ing, because  such  tariff  regulation  incidently  breaks,  in- 
terrupts and  stops  such  an  originally  intended  through  and 
continuous  interstate  carriage  of  freight  The  latter  posi- 
tion manifestly  depends  upon  whether  the  Federal  statutes 
aforesaid  forbid  any  break,  interruption  or  stoppage  in 
every  originally  intended  through  and  continuous  inter- 
state carriage  of  freight,  which  has  once  begun,  without 
exception.  Now  we  see  from  the  provisions  of  section  7 
of  such  statute  law  above  quoted  that  this  is  not  so.  Such  a 
break,  stoppage  or  interruption  as  may  be  "made  in  good 
faith  for  *  *  *  (a)  necessary  purpose  and  without  any  in- 
tent to  avoid  or  unnecessarily  interrupt  such  continuous 
carriage  or  to  evade  the  provisions  of  this  Act,"  is  not  for- 
bidden by  such  statute  law.  We  think  that  the  reasonable 
construction  of  said  Federal  statute  is  that  the  tariff  regu- 
lation aforesaid  was  not  forbidden  thereby  to  the  extent 
of  the  incidental  effect  aforesaid ;  that  the  break,  stoppage 
or  interruption  at  Chicago  of  the  originally  intended 
through  transportation  from  Medicine  Bow  in  the  instant 
case  being  made  not  "with  any  intent  to  avoid  or  unneces- 
sarily interrupt  such  continuous  carriage  or  to  evade  any 
provision"  of  the  statute  law  aforesaid;  but  solely  in  order 
not  to  interfere  with  said  tariff  regulation,  it  was  for  a 
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"necessary  purpose"  in  contemplation  of  such  statute. 
That,  therefore  the  first  contract  of  carriage  in  evidence 
was  invalid  as  a  contract  of  carriage  east  of  Chicago;  and, 
hence,  that  the  second  contract  of  carriage  was  not  for- 
bidden by  law  but  was  a  lawful  and  valid  contract. 

Taking  up  now  the  consideration  of  the  cases  cited  and 
relied  on  for  defendant  as  above  noted  upon  the  question 
under  consideration,  we  deem  it  sufficient  to  say  that  the 
principle  on  which  those  cases  were  decided  does  not  lead 
to  the  conclusion  that  the  second  contract  of  carriage  in 
the  instant  case  was  forbidden  by  the  Federal  statute  law. 
The  instant  case  was  not  one  where  the  transportation 
could  have  proceeded  east  of  Chicago  under  the  first  con- 
tract of  carriage.  It  was  not  a  case  where  there  was  no 
necessity  for  a  change  of  that  contract  into  a  new  and  dif- 
ferent contract.  The  invalidity  of  the  first  contract  under 
the  lawful  tariff  regulation  aforesaid  was  a  sufficient  jus- 
tification of  the  defendant  for  requiring  a  new  and  dif- 
ferent contract  of  carriage.  The  latter  contract  having 
been  in  fact  entered  into,  and  being  a  legal  and  valid  con- 
tract, it  superseded  the  former  contract  of  carriage. 

It  is  urged  upon  our  consideration  by  defendant  that  the 
"order  notify"  bill  of  lading  being  illegal  as  a  contract  of 
carriage  east  of  Chicago,  it  was  to  that  extent  a  void  con- 
tract; that  a  void  contract  is  no  contract  and  that  hence 
the  case  stands  as  if  no  express  contract  had  been  made 
with  the  Union  Pacific  Railroad-  That  in  such  case  the 
mere  receiving  of  the  stock  by  such  railroad  for  transpor- 
tation to  Windsor,  N.  C,  constituted  it  the  initial  carrier 
for  the  entire  route.  This  position,  however,  overlooks  the 
consideration  that  what  we  are  asked  to  resolve  into  a  fact 
by  construction  was  not  a  fact,  and  cannot  be  implied  or 
considered  as  existing  consistently  with  the  actual  facts. 
If,  indeed,  no  express  contract  had  been  made  with  the 
Union  Pacific  Railroad  Company,  and  the  stock  had  been 
received  by  it  for  transportation  as  aforesaid,  that  state 
of  facts  would  undoubtedly  have  constituted  it  the  initial 
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carrier  for  the  entire  route  to  Windsor,  N.  C;  and  the 
Union  Pacific  Railroad  could  alone  have  been  sued  by  the 
plaintiff,  notwithstanding  any  subsequent  contract  of  car- 
riage made  between  the  plaintiff  and  an  intermediate  con- 
necting carrier.  But  in  such  case  there  would  have  been 
no  need  for  any  such  subsequent  contract;  the  contract  im- 
plied in  law  from  the  duty  imposed  on  the  Union  Pacific 
Railroad  Company  by  said  'Federal  statute  law  would  have 
been  ample  to  have  obligated  it  for  the  carriage  of  the 
freight  for  the  entire  route,  (by  itself  and  through  its  con- 
necting carriers  as  its  agents).  And  in  such  case  no  con- 
necting carrier  would  have  had  the  lawful  right  to  refuse 
such  carriage  on  the  ground  that  it  would  have  been  under 
an  invalid  contract.  But  the  case  before  us,  is  as  afore- 
said, a  very  different  one. 

The  conclusion  therefore,  necessarily  follows  that  the 
defendant,  and  not  the  Union  Pacific  Railroad  Company, 
under  the  facts  in  the  instant  case,  was  the  initial  carrier 
as  contemplated  by  the  Federal  statute  law  above  cited. 

Hence  it  follows  that  the  defendant  was  the  proper  de- 
fendant to  the  action  in  the  instant  suit  for  the  injury  and 
damage  complained  of  in  the  declaration,  whether  caused 
by  it  on  its  own  line  or  by  some  connecting  carrier  en  route 
from  Chicago  to  Windsor,  N.  C. 

Coming  now  to  the  question  of  the  liability  of  the  de- 
fendant for  the  injury  and  damages  complained  of — it  was 
liable  therefor  if  such  injury  and  damage  were  due  to  the 
negligence  or  default  in  duty  of  the  defendant  or  of  some 
connecting  carrier. 

That  is  to  say,  the  defendant,  notwithstanding  the  Fed- 
eral statute  law  aforesaid,  is  only  liable  for  some  default 
in  its  common  law  duty  as  a  carrier  or  for  some  default  in 
the  like  duty  of  some  of  its  connecting  carriers  aforesaid. 
Adams  Express  Co.  v.  Croninger,  223  U.  S.  491,  57  L.  Ed. 
314.  In  other  words,  it  is  liable  only  for  negligence  or  de- 
fault in  duty  at  common  law  of  itself,  or  of  its  connecting 
carriers  aforesaid,  and  under  the  Federal  statute  law  afore- 
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said  is  liable  for  such  negligence  or  default  in  duty  of  its 
connecting  carriers  as  if  it  were  its  own  and  had  occurred 
on  its  own  line.  Galveston  &c.  R.  Co.  v.  Wallace,  223  U.  S. 
481,  56  L.  Ed.  516. 

Now  at  common  law,  upon  the  proof  merely  of  delivery 
to  a  common  carrier  of  inanimate  goods  for  transportation 
and  the  proof  of  their  non-delivery,  the  law  implies  th^t 
they  have  been  lost  by  the  negligence  of  the  common  car- 
rier or  by  reason  of  some  cause  for  which  it  is  responsible, 
and  the  plaintiff  suing  for  damages  occasioned  by  such  loss 
is  relieved  of  the  burden  of  proof  of  the  cause  of  the  loss. 
This  rule  applies  to  the  initial  carrier  of  inanimate  goods 
under  the  Federal  statute  law  aforesaid.  Galveston,  etc., 
R.  Co.  v.  Wallace,  supra.  As  there  said  "The  carrier  and 
its  agents  (the  connecting  carriers)  having  received  pos- 
session of  the  goods,  were  charged  with  the  duty  of  de- 
livering them  or  explaining  why  that  had  not  been  done. 
This  must  be  so,  because  carriers  not  only  have  better 
means,  but  often  the  only  means,  of  making  such  proof.  If 
the  failure  to  deliver  was  due  to  the  act  of  God,  the  public 
enemy  or  some  cause  against  which  it  might  lawfully  con- 
tract, it  was  for  the  carrier  to  bring  itself  within  such  ex- 
ception." 

Upon  the  trial  in  the  court  below  one  of  the  grounds  of 
defence  relied  on  by  defendant  was  a  common  law  excep- 
tion, namely :  that — "The  injuries  to  the  animals  shown  in 
evidence  may  as  well  have  been  due  to  the  inherent  nature, 
vice  or  defects  of  the  animals  or  to  *  *  *  fright  *  *  *  for 
which  the  carriers  are  not  responsible,  as  to  any  cause  for 
which  the  carriers  were  responsible."  But  this  defence  is 
not  relied  on  before  us,  and  indeed  could  not  be  successfully 
relied  on  before  us  for  the  reason  that  the  evidence  for  de* 
fendant  tending  to  bring  the  case  within  such  exception 
was  in  conflict  with  the  evidence  for  plaintiff  tending  to 
show  a  contrary  state  of  fact,  hence  such  evidence  for  de- 
fendant was  waived  by  its  demurrer  to  evidence  and  can- 
not be  considered  by  us — the  result  being  that  we  must 
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consider  that  the  defendant  has  failed  to  sustain  the  bur- 
den resting  upon  it,  hereinafter  referred  to,  to  prove  by  a 
preponderance  of  the  evidence  that  the  injury  to  the  stock 
complained  of  may  have  been  due  to  causes  within  said 
common  law  exception  relied  on  by  defendant.  Therefore 
such  common  law  exception  need  not  be  further  specifically 
mentioned. 

The  defendant,  however,  does,  before  us,  rely  on  a  spe- 
cial contract  exemption  as  hereinafter  more  particularly 
set  forth.  Now  in  connection  with  the  consideration  by 
us  of  such  defence  the  following  should  be  said : 

In  the  case  of  loss  of  inanimate  freight  it  is  not  ques- 
tioned by  defendant  that  the  common  law  rule  stated  in 
the  quotation  above  from  the  case  of  Galveston,  etc.,  R. 
Co.  v.  Wallace,  supra,  applies,  and  that  the  same  common 
law  rule  applies  to  injury  and  consequent  loss  or  damage 
arising  from  injwry  to  inanimate  freight,  and  to  any  de- 
fense by  such  carrier,  relying  on  exemption  from  liability 
in  damages  for  injury  to  such  freight  by  reason  of  any  ex- 
ception to  the  common  law  rule  provided  by  contract.  The 
burden  of  proof  in  such  case  is  on  the  carrier  to  prove  that 
the  injury  falls  within  the  exception  contained  in  the  spe- 
cial contract  relied  on  by  the  defendant.  6  Cyc.  519,  520; 
10  C.  J.,  sec.  577,  pp.  574-5. 

In  the  case  of  animate  freight,  however,  there  has  been 
much  diversity  of  opinion  as  to  whether  the  common  law 
rules  applicable  to  inanimate  freight  exist  in  their  entirety 
— whether  the  same  burden  of  proof  aforesaid  rests  upon 
the  carrier  in  the  event  of  loss  of  or  injury  to  animate 
freight  as  to  inanimate  freight. 

In  considering  this  question  no  reference  to  the  statute 
in  Virginia  or  the  rules  of  decision  in  Virginia  or  else- 
where on  this  subject,  with  respect  to  intrastate  shipments, 
would  be  of  any  help  in  arriving  at  a  right  conclusion, 
since  the  liability  for  damages  in  the  instant  case  is  gov- 
erned by  the  Federal  statute  law,  and  the  common  law  rules 
applicable  thereto  as  accepted  and    applied    in    Federal 


Digitized  by 


Google 


C.  &  O.  Ry.  Co.,  Indiana  v.  Nat'l  Bk.  Com.,  Norfolk  639 

tribunals  must  govern.  Cincinnati  &o.  R.  Co.  V.  Rankin, 
241  U.  S.  319,  60  L.  Ed.  1022.  Hence  such  statute  and  de- 
cisions will  not  be  referred  to. 

When  we  come  to  consider  the  common  law  rules  under 
discussion  as  accepted  and  applied  in  Federal    tribunals 
with  respect  to  injury  to  animate  freight,  to-wit,  live  stock, 
in  a  case  where  a  contract  exception  is  relied  on  as  a  de- 
fense, whatever  may  be  the  difference  in  other   of   such 
rules  as  applicable  to  animate  as  distinguished  from  inani- 
mate freight,  there  seems  to  be  no  room  for  valid  dissent 
from  the  conclusion  that  the  burden  of  proof,  at  the  least, 
which  is  required  of  it  in  that  behalf,  is  on  the  carrier  in 
two  particulars,  namely:   (a)  It  must  prove  that,  at  the 
time  the  injury  may  have  occurred,  the  special  contract 
exception  relied  on  was  in  operation;  and  (b)  it  must  at 
least  prove  (unless  such  fact  appears  from  the  plaintiffs 
evidence)  that  the  injury  was  of  such  a  nature  that  it  may, 
with  equal  probability,  in  accordance  with  the  evidence 
have  been  occasioned  by  causes  which  were  within  the  con- 
tract exception  relied  on.    6  Cyc.  524 ;  10  C.  J.,  sec.  581,  p. 
379.    Certainly  this  is  true  where  the  proof  of  the  plaintiff 
shows  that  the  injury  was  due  to  human  agency.  6  Cyc.  524. 
In  the  instant  case,  while  there  was  evidence  for  defen- 
dant to  the  contrary,  there  was  ample  evidence  for  plain- 
tiff to  establish  the  fact  that  the  injury  to  the  stock  com- 
plained of  was  due  to  human  agency,  as  appears  from  the 
statement  of  facts  above,  and  on  the  demurrer  to  evidence 
this  court  must  consider  such  as  the  fact  in  the  instant  case. 
In  the  instant  case  the  defendant  relies  on  the  special 
contract  exception  from  liability  contained  in  the  contract 
of  carriage  with  the  Union  Pacific  Railroad,  quoted  in  the 
above  statement  of  facts,  and  also  on  the  special  contract 
exception  from  liability  contained  in  the  contract  of  car- 
riage with  the  defendant,  also  quoted  in  the  above  state- 
ment of  f $cts.    Since,  for  this  reason  above  stated,  this  ac- 
tion is  not  based  upon  the  former  contract,  the  exception 
from  liability  clause  thereof  cannot  be  relied*  on  by  the  de- 
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fendant.  This  leaves  the  defense  under  consideration  en- 
tirely dependent  upon  such  clause  of  the  latter  contract 
of  carriage. 

Now,  since  the  burden  of  proof  at  the  least  which  is  re- 
quired of  it,  as  above  noted,  is  upon  the  defendant  in  botl^ 
of  the  particulars  above  mentioned,  if  tl\e  defendant  has 
failed  in  its  proof  in  either  particular,  such  failure  is  fa- 
tal to  its  defense  now  under  consideration. 

It  is  urged  upon  our  consideration  by  defendant  that  the 
testimony  for  the  plaintiff,  when  read  in  connection  with 
certain  entries  on  the  contract  of  carriage  with  defendant, 
shows  that  the  stock  was  accompanied  by  persons  in  charge 
of  it  within  the  meaning  of  clause  5  thereof,  relied  on  by 
defendant,  so  that  such  exception  clause  was  put  in  opera- 
tion in  the  instant  case,  whereas  it  is  urged  on  the  part  of 
the  plaintiff  that  the  fact  in  question  is  not  directly  proved 
but  that  ft  is  a  mere  inference,  which  the  defendant,  as 
demurrant  to  the  evidence  has  deprived  itself  of  the  right 
to  draw;  but,  as  we  shall  presently  see,  it  is  unnecessary 
for  us  in  the  instant  case  to  pass  upon  that  controverted 
question. 

Nor  is  it  necessary  for  us  to  consider  the  ground  of  de- 
fence mentioned  in  the  above  statement  of  the  case,  to-wit, 
that  the  burden  of  proof  to  show  the  cause  of  the  injury  to 
the  stock  was  on  the  plaintiff  because  the  stock  was  accom- 
panied by  persons  to  take  care  of,  feed  and  water  it.  It 
is  not  necessary  for  us  to  consider  such  ground  of  defence 
because  such  burden  of  proof,  if  it  were  conceded  to  exist, 
did  not  arise  unless  the  defendant  had  at  least  shown  by  a 
preponderance  of  the  evidence  which  can  be  considered  by 
us  that  the  injury  to  the  stock  was  of  such  a  nature  that 
it  may,  with  equal  probability  as  aforesaid,  have  been  oc- 
casioned by  causes  which  were  within  the  exception  from 
liability  clause  of  the  contract  aforesaid  on  which  such 
ground  of  defence  rests.  This,  as  aforesaid,  we  .shall  pres- 
ently see  the  defendant  has  failed  to  do. 
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The  pivotal  question  then,  upon  which  the  defence  un- 
der consideration  turns,  and  upon  which  its  decision  de- 
pends in  the  instant  case,  is,  therefore,  the  following: 

2.  Has  the  defendant  sustained  the  burden  of  proof  rest- 
ing upon  it,  at  the  least  which  is  required  of  it  in  that  be- 
half, to  show  by  a  preponderance  of  evidence,  (b)  that  the 
injury  to  the  stock  was  of  such  a  nature  that  it  may,  with 
equal  probability  in  accordance  with  the  evidence  in  the 
case,  have  been  occasioned  by  causes  which  were  within 
the  exception  from  liability  clause  aforesaid  of  the  contract 
of  carriage  with  defendant? 

The  exception  from  liability  clause  aforesaid  of  the  con- 
tract of  carriage  with  defendant,  above  quoted,  is  as  fol- 
lows: 

"Sec.  5.    The  shipper  at  his  own  risk  and  expense  shall 

load  and  unload  said  live  stock  and  in  case  any  person  shall 

accompany  said  live  stock  in  charge  of  the  same,  (shall) 

take  care  of,  feed  and  water  said  live  stock  while  being 

transported,    whether    delayed    in    transit    or    otherwise 
*  *  *  » 

Now  the  evidence  for  plaintiff,  (as  noted  in  the  above 
statement  of  facts),  was  direct  and  positive  that  the  cars 
containing  the  stock  were  not  over-crowded  or  over-loaded ; 
that  the  stock  was  in  sound  and  good  condition  when  de- 
livered to  defendant  for  transportation ;  that  the  injury  to 
it  apparent  on  its  arrival  at  destination  was  of  such  nature 
that  the  jury  were  warranted  in  drawing  the  inference  of 
fact  that  such  injury  was  not  occasioned  by  negligence  in 
loading  or  unloading  or  in  lack  of  care  of  it  by  any  person 
accompanying  the  stock  in  charge  of  it,  or  from  lack  of 
feed  or  water.  There  was  evidence  for  defendant,  it  is 
true,  in  conflict  with  that  of  the  plaintiff  on  this  question, 
but  on  the  demurrer  to  evidence  such  conflicting  evidence 
cannot  be  considered  by  us.  It  is  therefore  manifest  that 
in  the  instant  case  the  defendant  has  not  proved  by  any 
evidence  which  is  before  us  that  the  injury  complained  of 
in  the  declaration  was  of  such  a  nature  that  it  may  with 
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equal  probability  as  aforesaid,  have  been  occasioned  by 
causes  which  were  within  the  exception  from  liability 
clause  of  the  contract  aforesaid  relied  on  by  defendant.  On 
the  contrary,  the  evidence  for  the  plaintiff,  as  we  must  con- 
sider it,  establishes  the  affirmative  fact  that  such  injury 
was  of  such  nature  that  it  was  not  occasioned  by  causes 
within  such  exception. 

The  question  last  above  stated  must  therefore  be  an- 
swered in  the  negative. 

For  the  foregoing  reasons,  we  are  of  opinion  that  there 

was  no  error  in  the  action  of  the  court  below  in  overruling 

the  demurrer  to  evidence,  and  the  judgment  complained  of 

will  be  affirmed. 

Affirmed. 


tORBERT  v.  ATLANTIC  COAST  LINE  RAILROAD  COMPANY. 
(Richmond,  March  28,  1918.) 

1.  Railroads — Fire  Damage — Evidence. — Where  the  undisputed  fact 

appeared  that  the  train  of  the  defendant,  from  which  plaintiff's 
evidence  tended  to  show  the  fire  originated,  passed  along  by  the 
shed  between  lines  of  box  cars  standing  on  each  side  of  the  main 
line  track,  which  of  itself,  according  to  known  physical  laws,  in 
the  resistance  given  by  the  box  cars  to  the  air  displaced  by  the 
moving  train,  might  have  caused  ample  disturbance  of  the  air 
to  have  carried  sparks  or  coals,  if  thrown  out  by  the  engine  of 
that  train,  the  short  distance  of  twenty-five  feet  from  the  engine 
to  debris  on  the  side  of  the  shed  where  the  fire  originated  accord- 
ing to  the  testimony  for  the  plaintiff,  whether  or  not  the  engine 
in  fact  threw  sparks  and  coals  as  it  passed  said  locality  was  a 
material  fact,  upon  the  plaintiff's  theory  of  the  origin  of  the 
fire,  and  it  was  error  to  exclude  testimony  offered  to  the  effect 
that  engines  of  the  defendant  drawing  freight  trains  would 
throw  sparks  and  coals  as  they  passed  the  point  where  the  prop- 
erty burned  was  located. 

2.  Instructions — Weight  of  Evidence — Jury. — An  instruction  upon 

the  subject  of  the  weight  and  effect  of  the  evidence  must  be  care- 
fully drawn  so  as  not  to  invade  the  province  of  the  jury  under 
our  procedure.  The  jury  are  the  sole  judges  of  the  credibility 
of  witnesses  and  of  the  weight  to  be  given  to  the  evidence  in  a 
case. 
8.  Idem — Evidence — Inference. — It  was  error,  in  the  case  at  bar,  to 
instruct  the  jury  that  they  could  not  "presume  from  the  hap- 
pening of  the  fire  that  it  was  caused  by  the  defendant  *  *  • 
In  other  words,  it  is  incumbent  upon  the  plaintiff  to  show  how 
the  fire  occurred  and  the  plaintiff  cannot  leave  to  the  jury  the 
determination  of  the  question  by  conjecture,  guess  or  random 
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judgment  or  upon  mere  supposition."  The  jury  might  properly 
draw  an  inference  of  fact  from  circumstantial  evidence  in  the 
case  as  to  whether  the  engine  of  the  defendant,  pointed  to  by  the 
plaintiff's  evidence  as  to  the  cause  of  the  fire,  did  or  not  throw 
sparks  and  coals  as  it  passed  the  plaintiff's  property. 

Error  to  Circuit  Court  of  Norfolk  county. 

Reversed. 


Rumble  &  Campe,  for  the  plaintiff  in  error. 
Wm.  B.  McIVwaine,  Williams,  Tunstall  &  Thorn  and  Berrir 
ard  Mann,  for  the  defendant  in  error. 

This  is  an  action  for  damages  by  the  plaintiff  in  error 
(hereinafter  referred  to  as  plaintiff)  against  the  defendant 
in  error  (hereinafter  referred  to  as  defendant)  for  the  de- 
struction of  a  shed  and  its  contents  of  lumber,  all  owned  by 
plaintiff,  by  fire  alleged  to  have  been  set  out  between  mid- 
night and  three  o'clock  A.  M.  of  November  7,  1915,  by 
sparks  or  coals  dropped  or  thrown  from  one  of  the  locomo- 
tive engines  or  trains  of  the  defendant. 

Certain  evidence  for  plaintiff  was  excluded  by  the  trial 
court  over  the  objection  of  the  plaintiff;  and  a  certain  in- 
struction was  given  by  such  court  at  the  request  of  the  de- 
fendant over  the  objection  of  the  plaintiff. 

Undisputed  Facts. 

Plaintiffs  wooden  shed,  containing  lumber,  with  roof 
covered  with  metal,  was  located  on  the  east  side  of  defen- 
dant's railroad  and  immediately  adjacent  to  its  right  of 
way.  The  side  of  the  shed  next  to  the  railroad  was  about 
136  feet  long,  and  that  side  of  it  was  closely  weatherboard- 
ed  with  German  siding,  having  no  opening  therein  on  the 
night  of  the  fire.  This  weatherboarding  came  practically 
down  to  the  ground.  The  eaves  of  the  shed  were  about 
fourteen  feet  high,  and  about  a  foot  higher  than  the  tops 
of  a  line  of  box  cars  which  were  standing  on  a  side  track 
of  defendant  along  by  the  shed  at  the  time  of  the  fire.  The 
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track  of  the  main  line  of  the  defendant  used  by  trains  go- 
ing south  passed  within  twenty-five  feet  of  such  side  of  the 
shed.     There  was  a  space  of   about  eighteen   or   twenty 
inches  between  the  box  cars  on  the  said  side  track  and  the 
shed,  with  the  usual  open  spaces  between  the  ends  of  the 
box  cars  as  they  stood  coupled  together  or  end  touching 
end  on  the  side  track.    The  shed  was  forty-six  feet  wide. 
It  was  not  heated  in  any  way  and   contained   no  electric 
wires.    The  ends  and  other  side  of  the  shed  were  not  close- 
ly boarded  up.    No  one  could  enter  the  shed  from  those  ends 
or  sides,  but  any  one  standing  on  the  outside  of  such  ends 
or  side  of  the  shed  could  look   through   openings   in  the 
boarding  into  the  interior  of  the  shed.    The  door  of  the 
shed,  which  was  at  its  northeast  end,  was  locked   at  the 
time  of  the  fire.    No  one  slept  or  stayed  in  the   shed  at 
night.    The  shed  was  on  a  lumber  lot  of  considerable  »size 
which  was  enclosed  partly  by  a  solid  board  fence  about  six 
feet  high,  and  partly  by  a  wire  fence  some  five  feet  high, 
with  several  strands  of  barbed  wires  on  top  of  it,  and  the 
gates  or  openings  in  the  fence,  and  in  another  shed  form- 
ing part  of  the  enclosure,  were  locked  at  the  close  of  busi- 
ness of  plaintiff  the  night  before  the  fire  and   were  still 
locked  at  the  time  of  the  fire. 

The  fire  in  question  originated  either  within  the  shed 
toward  its  northeast  end  and  about  midway  inside  of  it,  or 
on  the  outside  of  the  weatherboarding  of  German  siding 
next  to  defendant's  railroad  by  catching  afire  next  to  the 
ground ;  and  the  fire  was  first  discovered  about  2 :30  A.  M. 
of  November  7,  1915. 

There  was  also  a  side  track  on  the  opposite  side  of  de- 
fendant's main  line  from  said  shed  on  which  a  number  of 
box  cars  were  standing.  Any  train  therefore  passing  along 
defendant's  main  line  would,  as  it  passed  said  shed,  have 
run  between  two  lines  of  box  cars,  which  would  have  been 
very  near  to  the  passing  train. 
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The  Material  conflict  in  the  Evidence. 
Evidence  tor  Defendant. 

The  evidence  for  the  defendant  tended  to  show  that  the 
fire  originated  inside  of  the  shed.  That  there  was  no  dry 
grass,  paper,  etc.,  on  defendant's  right  of  way,  heaped  up 
against  the  weatherboarding  of  plaintiff's  shed  on  that  side 
of  it,  from  which  the  fire  could  have  been  communicated  to 
the  shed,  as*  plaintiffs  witnesses  testified.  That  there  was 
no  train  of  defendant  which  passed  by  the  shed  preceding 
the  fire  nearer  than  about  1:10  A.  M.  of  the  night  of  the 
fire.  That  at  the  time  the  fire  originated,  and  shortly  pre- 
ceding, there  was  a  slight  wind  blowing  and  that  this  was 
blowing  from  the  shed  towards  the  railroad.  That  the  1 :10 
A.  M.  train  referred  to  was  a  freight  train  going  south. 
That  there  was  a  very  slight,  if  any  grade  in  the  railroad 
main  line  track  going  south,  so  that  there  was  no  pulling  of 
any  grade  sufficient  to  cause  any  train  going  south  to  throw 
sparks. 

Evidence  for  Plaintiff. 

The  evidence  for  the  plaintiff  which  was  admitted  by  the 
trial  court,  tended  to  show  that  the  fire  originated  on  the 
outside  of  the  shed  by  the  weatherboarding  or  German  sid- 
ing next  to  defendant's  railroad  catching  afire  next  to  the 
ground,  being  communicated  from  dry  grass,  paper,  etc., 
thrown  and  left  there  some  time  before  by  defendant's  sec- 
tion hands,  such  debris  extending  from  the  ends  of  the 
ties  of  the  side  track  aforesaid  some  eighteen  or  twenty 
inches  in  width  to  the  weatherboarding  of  that  side  of  the 
shed,  and  being  heaped  up  several  inches  high  against  such 
weatherboarding  of  the  shed.  That  a  freight  train  of  the 
defendant  going  south  passed  the  shed  about  two  o'clock 
A.  M.  of  the  night  of  the  fire.  That  at  the  time  the  fire 
originated,  and  shortly  preceding,  there  was  absolutely  no 
wind,  but  a  dead  calm  in  the  locality  of  the  shed,  even  on 


Digitized  by 


Google 


646  15  Virginia  Appeals. 

the  west  side  of  it,  the  direction  from  which  defendant 
claimed  a  wind  was  blowing.  TShat  there  was  some  grade 
in  the  railroad  main  line  track  going  south  over  which  said 
train  passed;  and  the  plaintiff  would  have  introduced  tes- 
timony to  the  effect  that  all  freight  trains  going  south  did 
in  fact  throw  sparks  and  coals  as  they  passed  said  shed, 
but  the  trial  court  refused  to  allow  the  introduction  of  such 
proof  before  the  jury,  as  is  more  particularly  set  out  in  the 
opinion  below. 

The  Instructions. 

There  were  but  three  instructions  to  the  jury  given  by 
the  trial  judge,  one  as  asked  for  by  the  plaintiff  and  two  as 
asked  for  by  the  defendant,  and  they  were  as  follows :    \ 

The  following  instruction  was  granted  at  the  request  of 
the  plaintiff: 

The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  the  property  of  the  plaintiff,  mentioned  in 
the  declaration,  was  destroyed  by  fire  and  that  such  fire 
was  caused  by  a  spark  or  sparks,  coal  or  coals,  dropped  or 
thrown  from  an  engine  of  the  defendant,  or  from  an  engine 
of  the  Southern  Railway  Company,  using  the  tracks  of  the 
defendant,  which  passed  near  the  plaintiff's  said  properly 
on  the  7th  day  of  November,  1915,  between  the  hours  of  12 
o'clock  mid — "  (some  words  omitted  being  perhaps  " — night 
and  3  o'clock  A.  M.")  "which  passed  near  the  plaintiff's 
said  property  on  the  7th  they  should  find  for  the  plaintiff. 
And  if  the  jury  shall  find  for  the  plaintiff,  they  should  fix 
his  damages  at  the  value  of  the  property  destroyed,  not  ex- 
ceeding the  amount  claimed  in  the  declaration. 

The  two  following  instructions  were  granted  at  the  re- 
quest of  the  defendant: 
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"Defendant's  Instruction  No.  1. 

I 
"The  court  instructs  the  jury  that  the  burden  of  proving 
that  the  fire  complained  of  was  caused  by  the  engine  of  the 
defendant  or  by  the  engine  of  the  Southern  Railway  Com- 
pany, using  the  tracks  of  the  defendant,  rests  upon  the 
plaintiff  and  the  plaintiff  must  prove  by  a  preponderance 
of  all  the  testimony  that  the  fire  was  so  caused.  It  is  not 
sufficient  for  the  plaintiff  to  show  a  mere  probability  that 
the  fire  was  so  caused.  Nor  can  the  jury  presume  from 
the  happening  of  the  fire  that  it  was  caused  by  the  defen- 
dant, or  by  the  engine  of  the  Southern  Railway  Company, 
using  the  tracks  of  the  defendant.  In  other  words,  it  is  en- 
cumbent upon  the  plaintiff  to  show  how  the  fire  occurred 
and  the  plaintiff  cannot  leave  to  the  jury  the  determination 
of  the  question  by  conjecture,  guess  or  random  judgment 
or  upon  mere  supposition. 

"Defendant? s  Instruction  No.  2. 

"The  court  instructs  the  jury  that  in  order  to  find  for 
the  plaintiff  in  this  case  they  must  believe  from  the  greater 
weight  of  the  evidence  that  the  fire  was  started  by  a  rail- 
road engine  and  if  the  jury  are  unable  to  determine  from 
the  preponderance  of  the  evidence  what  caused  the  fire, 
they  should  find  a  verdict  for  the  defendant." 

There  was  a  verdict  of  the  jury  and  judgment  entered 
thereon  for  the  defendant,  and  the  plaintiff  brings  error. 

Sims,  J.,  after  making  the  foregoing  statement,  delivered 
the  following  opinion  of  the  court :     , 

1.  On  the  trial  of  the  case,  on  the  examination  in  chief 
of  the  plaintiff  as  a  witness  in  his  own  behalf,  the  plaintiff 
was  asked  the  following  question:  "Mr.  Torbert,  state 
whether  or  not  engines  of  the  defendant  *  *  *  drawing 
freight  trains  southward  *  *  *  throw  sparks  and  coals  as 
they  pass  the  point  at  which  your  property  is  located." 
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On  objection  to  the  question  the  jury  were  withdrawn. 

In  the  absence  of  the  jury  the  witness  stated  that  his  an- 
swer to  the  question  would  be,  "They  do." 

While  the  jury  were  absent,  the  witness  was  further 
asked :  "*  *  *  if  all  the  engines  drawing  freight  trains  go- 
ing *  *  *  (southward)  *  *  *  labor  heavily  at  that  point?" 
The  witness  answered :  "They  do." 

Thereupon  the  court  refused  to  allow  the  witness  to  an- 
swer the  question  first  above  quoted. 

This  ruling  on  the  part  of  the  trial  court  was  error.  N. 
&  W.  Ry.  Co.  v.  Spates,  15  Va.  App.  71. 

That  this  error  was  prejudicial  to  the  plaintiff  is  mani- 
fest when  we  consider  that,  in  view  of  his  other  evidence 
in  the  case,  the  jury  were  entitled  to  consider  the  fact  that 
sparks  or  coals  were  thrown  by  the  engine,  under  the  de- 
cisions of  this  court.  Atlantic,  etc.,  R.  Co.  v.  WatJdns,  104 
Va.  154;  C.  &  0.  Ry.  Co.  v.  May,  120  Va.  790,  13  Va.  App. 
632;  C.  &  0.  Railway  Comptmy  V.   Ware,  15  Va.  App. 
213.        It  is  true  that  in   the  cases    last    cited    there 
was  a  wind  blowing  from  the  defendant's  railroad    to- 
wards the  place  of  origin  of  the  fire  at  the  time  the  fire 
originated;  and  in  the  instant  case  the  testimony  for  the 
plaintiff  was  that  there  was  no  wind  at  the  time  of  the 
origin  of  the  fire.    But  the  undisputed  fact  in  the  instant 
case  is,  that  the  train  of  the  defendant,  from  which  plain- 
tiff's evidence  tended  to  show  the  fire  originated,    passed 
along  by  the  shed  between  the  lines  of  box  cars  standing 
on  each  side  of  the  main  line  track  which  of  itself,  according 
to  known  physical  laws,  in  the  resistance   given   by   such 
lines  of  hox  cars  to  the  air  displaced  by  the   defendant's 
moving  train,  might  have  caused  ample  disturbance  of  the 
air  to  have  carried  sparks  or  coals,  if  thrown  out  by  the 
engine  of  such  train,  the  short  distance  of  twenty-five  feet 
from  the  engine  to  the  debris  on  the  side  of  the  shed,  where 
the  fire  originated  according  to  the  testimony  for  the  plain- 
tiff.   Therefore,  whether  or  not  such  engine  in  fact  threw 
sparks  and  coals  as  it  massed  said  locality  was  a  material 
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fact  in  the  instant  case,  upon  the  plaintiff's  theory  of  the 
origin  of  the  fire.  Hence,  said  error  in  excluding  the  cir- 
cumstantial evidence,  which  would  have  been  obtained  by 
the  admission  of  the  evidence  which  was  excluded,  was 
plainly  harmful  error  to  the  plaintiff  and  therefore  re- 
versible error. 

There  was  no  direct  evidence  in  the  case  to  the  effect 
that  the  engine  in  question  threw  sparks  or  coals  in  the  lo- 
cality of  the  fire.  The  excluded  evidence  aforesaid  was  it- 
self, it  is  true,  only  circumstantial  evidence  on  the  question 
of  fact  whether  sparks  and  coals  were  so  thrown,  but  it 
was  nearer  in  degree  of  proof  to  that  inference  of  faqt 
which  the  plaintiff  sought  to  have  the  jury  draw  as  to  the 
sparks  and  coals  being  in  fact  thrown,  than  the  evidence 
which  the  plaintiff  had  in  the  record  in  the  absence  of  such 
excluded  testimony.  That  is  to  say,  without  such  excluded 
testimony,  the  plaintiff  was  compelled  to  rely  solely  on  the 
other  testimony  of  his  witnesses,  contradicted  by  the  testi- 
mony of  witnesses  for  the  defendant,  that  there  was  such 
a  grade  in  the  main  line  track  of  defendant  which  the  en- 
gine of  defendant  drawing  the  train  in  question  had  to  pull, 
that  this  pulling  on  such  up-grade  caused  such  engine  to 
throw  sparks  and  coals.  By  said  exclusion  of  testimony 
and  by  the  giving  of  such  instruction  No.  1  for  defendant, 
the  plaintiff  was  prevented  from  relying  upon  a  fact  which 
was  a  material  link  in  his  chain  of  evidence. 

2.  Instruction  No.  1,  given  as  asked  by  defendant,  is 
upon  the  subject  of  the  weight  and  the  effect  of  the  evi- 
dence. An  instruction  on  that  subject  must  be  carefully 
drawn  so  as  not  to  invade  the  province  of  the  Jury  under 
our  procedure.  Under  that  procedure  they  are  the  sole 
judges  of  the  credibility  of  witnesses  and  of  the  weight  to 
be  given  to  the  evidence  in  a  case. 

That  part  of  the  instruction  which  it  is  necessary  for  us 
to  consider  in  the  instant  case  is  as  follows : 

"*  *  *  Nor  can  the  jury  presume  from  the  happening  of 
the  fire  that  it  was  caused  by  the  defendant.  *  *  *  In  other 
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words,  it  is  incumbent  upon  the  plaintiff  to  show  how  the 
fire  occurred  and  the  plaintiff  cannot  leave  to  the  jury  the 
determination  of  the  question  by  conjecture,  guess  or  ran- 
dom judgment  or  upon  mere  supposition." 

This  was  in  effect  an  instruction  to  the  jury  that  they 
could  not,  in  the  instant  case,  presume  (i.  e.,  could  not  draw 
the  inference  of  fact)  from  the  happening  of  the  Are,  under 
the  circumstances  shown  by  the  evidence  for  the  plaintiff, 
that  it  was  caused  by  the  defendant.  As  we  have  above 
noted,  under  former  decisions  of  this  court,  that  was  pre- 
cisely such  an  inference  of  fact  as  the  jury  might  have  been 
warranted  in  drawing  in  the  instant  case,  in  view  of  the 
undisputed  facts  and  of  the  evidence  for  the  plaintiff. 

The  fundamental  error  in  the  instruction  is  that  an  or* 
dinary  reader  or  juror  would  be  apt  to  construe  it  to  mean 
that  a  jury  cannot  draw  an  inference  of  fact  from  circum- 
stantial evidence;  that  such  an  inference  is  a  presumption 
based  upon  a  presumption,  which  cannot  serve  as  an  inter- 
mediate fact  from  which  (along  with  other  circumstantial 
evidence)  the  jury  may  draw  another  inference  of  fact 
The  error  of  such  position  is  pointed  out  by  this  court  in 
the  case  of  C.  &  O.  Ry.  Co.  v.  Ware,  supra. 

The  result  of  the  instruction  under  consideration  in  the 
instant  case,  (on  that  feature  of  it  which  concerned  what, 
if  any,  inference  the  jury  might  draw  with  respect  to  the 
vital  question  of  fact  of  whether  the  engine  of  the  defen- 
dant, pointed  to  by  the  plaintiffs  evidence  as  the  cause  of 
the  fire,  did  or  did  not  throw  sparks  and  coals  as  it  passed 
the  plaintiffs  property),  was  to  indicate  to  the  jury  that 
they  could  not  draw  such  inference  of  fact,  as  to  sparks 
or  coals,  from  the  circumstantial  evidence  which  had  been 
admitted  in  the  case — namely,  that  the  jury  could  not  draw 
such  an  inference  of  fact  from  the  circumstantial  evidence 
that  such  engine  was  pulling  a  train  on  the  up-grade,  shown 
by  the  evidence  for  plaintiff. 

As  indicated  in  the  Spates  case,  supra,  the  giving  of  such 
an  instruction  as  that  under  consideration,  is  in  its  nature 
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misleading  to  a  jury,  where  the  case  is  one  in  which  there 
is  evidence  of  sufficient  probative  value  to  justify  submit- 
ting the  issue  to  the  jury.  In  such  a  case  the  plaintiff  is 
not  left  to  rely  on  "conjecture,  guess  or  random  judgment, 
or  upon  mere  supposition."  Compare  C.  &  0.  Ry.  Co.  v. 
Catlett,  15  Va.  App.  256. 

It  was  error,  therefore,  for  the  trial  court  to  give  said 
instruction,  and  such  error  plainly  appears  from  the  rec- 
ord in  the  instant  case  to  have  been  prejudicial  to  the  plain- 
tiff, and  hence  the  giving  of  it  was  reversible  error. 

There  are  other  assignments  of  error  relating  to  the  ex- 
clusion of  testimony  and  the  refusal  of  an  instruction  of- 
fered by  plaintiff,  all  bearing  on  the  question  of  the  exist- 
ence of  negligence  on  the  part  of  the  defendant  as  the  cause 
of  the  setting  out  of  the  fire ;  but  as  there  was  no  evidence 
tending  to  show  any  other  cause  for  the  fire  attributable  to 
the  defendant  than  the  sparks  or  coals  thrown  from  one  of 
its  engines,  and  as  the  sole  instruction  given  at  the  request 
of  the  plaintiff  submitted  the  case  to  the  jury  on  the  ques- 
tion of  whether  the  fire  was  caused  by  sparks  or  coals  as 
aforesaid,  (which  amounted  to  submitting  the  case  to  the 
jury  under  the  Featherston  Act,  under  which  the  negli- 
gence of  the  defendant  is  not  in  issue),  it  is  deemed  un- 
necessary to  consider  such  assignments  of  error. 

For  the  foregoing  reason,  the  judgment  complained  of 
must  be  set  aside  and  annulled,  and  a  new  trial  •  will  be 
granted  to  the  plaintiff,  to  be  had,  if  he  is  so  advised,  not 
in  conflict  with  the  views  expressed  in  this  opinion. 

Reversed. 


WISE,  TRUSTEE  ET  AL  v.  COMMONWEALTH  ET  AL. 

(Richmond,  March  %8,  1918.) 

1.  Taxes— Trust  Estate— Income— Life  Tenant.— A  Rift  for  life  of 
the  whole  income  from  a  fund  is  a  gift  of  a  life  estate  in  the 
fund  itself,  and,  for  the  purpose  of  taxation,  it  seems  immaterial 
whether  there  is  or  is  not  interposed  a  trustee  to  collect  and 
pay  over  such  income.    The  life  tenant  of  such  a  fund  being  a 
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resident  of  this  State,  her  trustee,  though  a  non-resident,  is 
properly  chargeable  here  with  taxes.  It  is  the  duty  of  the  life 
tenant  who  receives  the  entire  income  to  pay  the  taxes  on  the 
corpus.  The  property  is  taxable  at  the  place  of  residence  of 
the  life  tenant,  without  regard  to  the  situs  of  the  physical 
symbols  by  which  such  property  is  evidenced. 
2.  Idem — Assessment — Source  of  Information* — If  any  error  to  the 
prejudice  of  the  plaintiff  in  error  resulted  from  the  fact  that 
the  assessment  for  taxation  was  made  by  the  commissioner  of 
the  revenue  from  information  derived  from  the  examiner  of 
records  instead  of  by  making  inquiry  of  the  taxpayer,  there  was 
ample  opportunity  to  have  it  corrected  by  the  circuit  court, 
which  had  power  to  examine  into  the  matter  and  to  do  all  that 
the  commissioner  of  the  revenue  had  power,  or  was  required,  to 
do  in  the  premises  under  the  tax  laws  of  this  State. 

Error  to  Circuit  Court  of  city  of  Williamsburg  and  coun- 
ty of  James  City. 

Affirmed. 


Henley,  Hall  &  Hall,  for  the  plaintiffs  in  error. 

Attorney-General  Jno.  Garland  Polkvrd,  Assistant  At- 
torney-General J.  D.  Hamk,  Jr.,  O.  L.  Shewmake  and  Frank 
Armistead,  for  the  defendants  in  error. 

Burks,  J.: 

Two  motions  to  correct  erroneous  assessments  of  taxes 
on  intangible  personal  property  were  made  in  the  Circuit 
Court  of  the  city  of  Williamsburg  and  county  of  James 
City,  one  by  Henry  A.  Wise,  trustee,  and  the  other  by 
James  A.  Ballentine,  trustee.  The  trust  funds  sought  to 
bfc  taxed  were  held  under  identical  trusts,  and  by  consent 
of  parties  the  two  cases  were  heard  together.  The  circuit 
court  denied  the  applications  and  dismissed  the  motions, 
and  to  the  judgments  of  dismissal  these  writs  of  error  were 
awarded. 

The  facts  as  stated  in  the  petition  for  the  writs  of  error 
are  as  follows: 

"Henry  A.  Wise  is  now,  and  was  at  the  time  of  the  as- 
sessment, as  well  as  at  the  time  the  trusts  were  created,  a 
resident  of  the  State  of  New  York,  while  James  A.  Ballen- 
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tine  is  now,  and  was  at  the  time  of  the  assessment,  as  well 
as  at  the  time  the  trust  was  created,  a  resident  of  the  State 
of  California. 

"Prior  to  1906  real  estate  situate  in  the  county  of  James 
City,  Virginia,  had  been  held  by  E.  G.  Booth,  trustee,  un- 
der the  will  of  Edwin  G.  Booth,  deceased,  for  the  use  and 
benefit  of  Clara  H.  Booth,  wife  of  E.  G.  Booth,  and  their 
children.  In  1906  the  real  estate  in  James  City  county  was 
sold  in  a  suit  brought  for  that  purpose,  and  all  the  parties 
were  before  the  court.  The  purchase  money  was  brought 
into  court  and  under  decree  entered  on  January  28,  1907, 
E.  G.  Booth,  trustee,  was  ordered  to  pay  the  purchase 
money  derived  from  said  real  estate  to  Clara  H.  Booth  (his 
wife),  Lucy  Booth  Cummings,  Frances  Booth  Ballentine, 
Henrietta  Booth  Wise,  Edwin  G.  Booth,  John  Thomson 
Booth,  Clara  Thomson  Booth  and  William  Harris  Booth, 
his  children,  share  and  share  alike,  and  to  take  their  re- 
ceipts therefor.  The  money  was  distributed  as  directed  by 
said,  decree,  and  a  report  made  to  that  effect  by  E.  G.  Booth, 
trustee,  and  by  a  subsequent  decree  the  -trustee  was  dis- 
charged and  the  suit  dismissed. 

'These  funds  were  turned  over  to  Henry  A.  Wise,  who 
was  then  living  in  New  York,  as  attorney  for  the  parties, 
most  of  whom  were  then  living  in  New  York.  $9,110.00  of 
this  amount  was  turned  over  to  James  A.  Ballentine,  which 
amount  went  to  create  the  trust  dated  March  19,  1907.  The 
rest  of  the  funds  aggregating  $25,539.00  went  to  create  the 
trusts  dated  April  10,  1908,  April  20,  1907,  and  April  25, 
1908. 

"The  provisions  of  the  various  trusts  are  substantially 
the  same,  and  broadly  stated,  provide  that  the  funds  shall 
remain  in  the  possession  and  under  the  control  of  the  said 
trustees  for  each  of  the  other  parties,  for  investment  and 
reinvestment  during  the  life  of  Clara  H.  Booth,  and  at  her 
death,  and  only  in  that  event,  the  trust  shall  cease  and  de- 
termine, and  the  estate  of  the  said  Clara  H.  Booth,  and  the 


Digitized  by 


Google 


634  15  Virginia  Appeals. 

other  parties  who  contributed  to  said  fund  shall  each  be  en- 
titled to  a  distributive  share  in  said  funds  in  proportion  to 
their  several  contributions  thereto.  *  *  * 

"It  is  further  provided  that  the  trustee  shall,  after  de- 
ducting his  expenses  pay  to  Clara  H.  Booth  the  interest 
from  investments  made  by  him,  and  that  the  amounts  so 
paid  shall  be  the  sole  and  separate  property  of  said  Clara 
H.  Booth. 

"It  is  further  provided  that  the  trustee  shall  render  to 
each  of  the  parties  to  said  agreement  annually  a  full  and 
accurate  account  and  report  of  the  investment  made  by 
him." 

The  statute  under  which  the  assessments  were  made  in 
this  case  is  section  492  of  the  Code,  which,  so  far  as  need 
be  quoted,  is  as  follows : 

"If  the  property  is  the  separate  property  of  a  person 
over  twenty-one  years  of  age,  or  a  married  woman,  it  shall 
be  listed  and  taxed  to  the  trustee,  if  any  they  have,  and  if 
they  have  no  trustee  it  shall  be  listed  by  and  taxed  to  them- 
selves; in  either  case  it  shall  be  listed  and  taxed  in  the 
county  or  corporation  where  they  reside.  *  *  *  If  the  prop- 
erty is  held  for  the  benefit  of  another,  it  shall  be  listed  by 
and  taxed  to  the  trustee  in  the  county  of  his  residence  (ex- 
cept as  hereinbefore  provided)/* 

This  statute  was  construed  in  Selden  v.  Brooke,  104  Va. 
832.  In  that  case  the  facts  were  that  there  was  a  trust 
fund  under  the  control  of  the  Corporation  Court  of  the  city 
of  Norfolk,  in  which  Elizabeth  T.  Selden  had  an  estate  for 
her  life.  For  that  fund  the  Corporation  Court  of  the  city 
of  Norfolk  appointed  a  trustee,  and  directed  him  to  pay  the 
income  and  revenue  accruing  therefrom  to  Elizabeth  T. 
Selden,  the  cestui  que  trust,  during,  her  natural  life.  The 
life  tenant  resided  in  the  city  of  Norfolk,  but  some  of  the 
remaindermen  and  the  trustee  were  non-residents,  and  the 
choses  in  action  in  which  the  trust  fund  was  invested  were 
at  all  times  during  the  years  for  which  the  taxes  were  as- 
sessed kept  by  the  trustee  in  his  personal  possession  out- 
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side  of  the  State.  The  decision  of  this  court,  as  appears 
from  the  syllabus,  was  that,  "Intangible  personal  property 
in  the  hands  of  a  non-resident  trustee,  in  the  income  from 
which  a  person  over  the  age  of  21  years  residing  in  this 
State  has  a  life  estate,  is,  by  virtue  of  the  statute  in  such 
case  made  and  provided  (Acts  1897-8,  p.  519,  amending 
Code,  section  492),  taxable  in  this  State  in  the  county  or 
corporation  in  which  the  beneficiary  resides.  The  tax, 
though  assessed  in  the  name  of  the  trustee,  is  not  against 
him,  but  the  beneficiary.  He  is  the  mere  conduit  through 
the  medium  of  which  the  tax  upon  the  property  of  a  citizen 
passes  into  the  treasury."  The  decision  is  rested  upon  the 
ground  that  it  is  the  policy  of  this  Commonwealth  to  im- 
pose taxes  on  all  intangible  property  of  its  citizens  in  the 
county  or  corporation  of  their  residence,  without  regard  to 
the  situs  of  the  physical  symbol  by  which  such  property  is 
evidenced.  Furthermore,  it  is  said:  "Though  the  tax  is 
assessed  in  the  name  of  the  trustee,  the  burden  is  in  reality 
imposed  upon  the  beneficial  owner,  a  resident  of  the  Com- 
monwealth, who  enjoys  the  protection  of  its  laws  along 
with  other  citizens,  and  ought,  in  fairness,  to  contribute 
her  due  proportion  of  revenue  for  the  support  of  the  gov- 
ernment. *  *  * 

"If  the  construction  contended  for  on  behalf  of  the  ap- 
pellant, that  the  domicile  of  a  non-resident  trustee  fixes  the 
situs  of  intangible  personal  property  for  purposes  of  taxa- 
tion, were  to  prevail,  it  would  afford  ready  means  of  escape 
from  taxation  and  divert  from  the  treasury,  of  the  State  a 
very  large  amount  of  revenue  to  which,  in  our  judgment, 
it  is  justly  entitled.  The  contention  that  the  construction 
indicated  would  render  the  statute  unconstitutional,  pro- 
ceeds upon  the  hypothesis  that  the  tax  is  against  the  non- 
resident trustee,  whereas  he  is  personally  unaffected  by 
the  imposition,  and  is  but  the  conduit  through  the  medium 
of  which  the  tax  upon  the  property  of  a  citizen  passes  into 
the  State  treasury.  Hunt  v.  Perry  (Mass.),  43  N.  E.  103; 
Lewis  V.  County  of  Chester,  60  Pa.  St.  325." 
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Not  a  word  is  said  about  the  trustee  being  an  appointee 
of  a  court  of  this  State  or  his  accountability  to  such  court, 
nor  is  there  an  intimation  that  the  result  would  have  been 
different  if  the  appointment  had  been  by  the  voluntary  act 
of  the  parties  in  or  out  of  the  State.  Indeed,  the  last  para- 
graph quoted  above  would  seem  to  indicate  that  the  result 
would  have  been  the  same  if  the  appointment  had  been  by 
such  voluntary  act  of  the  parties. 

In  the  instant  case  no  express  life  estate  is  given  in  the 
corpus  of  the  fund  from  which  the  interest  or  income  is  to 
be  derived,  but  it  is  stipulated  that  "said  trustee  shall, 
after  deducting  his  expenses,  remit  to  the  said  Clara  H. 
Booth  all  sums  received  by  him  as  interest  from  invest- 
ments and  deposits  as  received"  during  her  natural  life, 
"and  that  such  remittance  shall  be  the  sole  and  separate 
property  of  the  said  Clara  H.  Booth."  It  is  a  conceded  fact 
that  Mrs.  Booth  was  to  receive  the  entire  income  from  the 
trust  subject  during  her  natural  life,  subject  to  no  deduc- 
tion except  the  expenses  of  the  trustee  in  handling  the 
fund,  or,  in  other  words,  the  entire  net  income.  What 
other  or  different  interest  would  she  have  had,  what  more 
could  she  have  gotten  from  it,  if  the  corpus  had  been  con- 
veyed to  the  trustee  in  trust  for  the  life  of  Clara  H.  Booth, 
with  remainder  to  the  founders  of  the  trust?  A  gift  to  an- 
other for  his  life  of  the  entire  income  and  interest  to  be 
derived  from  a  trust  fund  is  a  gift  of  a  life  estate  in  the 
fund.  The  quantity  of  the  estate  is  the  same.  No  matter 
by  what  name  it  is  called,  and  it  is  this  quantity  of  estate 
to  which  the  tax  laws  apply. 

In  Walker  v.  Hill,  73  N.  H.  254,  a  devise  to  a  wife  of  "the 
income  of  the  remainder  of  my  estate  during  her  natural 
life"  was  held  to  give  to  the  wife  a  life  estate  in  the  prop- 
erty. In  Little  v.  Coleman,  (N.  H.)  66  Atl.  483,  there  was 
devised  to  one  daughter  "the  use  of  my  farm  Vassal- 
borough"  during  the  term  of  her  natural  life,  and  to  other 
daughters  "the  income  from  all  the  rest  and  residue  of  my 
real  estate  and  personal  property"  during  the  term  of  their 
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natural  lives,  and  in  each  case  it  was  held  that  the  devises 
constituted  life  estates  in  the  property.  The  question 
seems  to  have  been  passed  upon  quite  often  in  Tennessee, 
though  it  was  not  always  necessary  to  the  decision  of  the. 
case.  We  quote  from  one  of  the  late  cases.  In  Johnson  v. 
Johnson,  23  S.  W.  114,  it  is  said :  "We  are  of  opinion  tha)^ 
if  the  devise  is  valid,  then  the  item  passes  the  fee  in  the 
property  for  the  purposes  indicated,  the  net  income  from 
which  is  to  be  expended  and  appropriated  by  the  trustee. 
While  there  is  no  specific  devise  of  the  property,  yet  a  de- 
vise of  the  rents  and  profits  and  income  is,  in  effect,  a  de- 
vise of  the  property  itself.  Polk  v.  Faris,  9  Yerg.  241; 
Morgan  v.  Pope,  7  Cold.  547 ;  Davis  v.  Williams,  85  Tenn. 
648,  4  S.  W.  Rep.  8;  PUcher  v.  McHenry,  14  Lea  88;  1 
Jarm.  Wills  152,  note;  3  Washb.  Real  Prop.  529,  530; 
Spofford  v.  College  (Jan.  1889).  In  the  case  last  men- 
tioned, Thomas  Martin,  of  Giles  county,  had  set  apart  $30,- 
000  in  bonds  of  the  State  of  Tennessee,  the  interest  to  be 
applied  to  the  founding  and  operating  of  a  female  school 
at  Pulaski,  Tenn.  After  the  school  had  been  founded,  and 
successfully  operated  for  a  number  of  years,  Mrs.  O.  Ml 
Spofford,  his  only  daughter  and  residuary  legatee,  filed  a 
bill  claiming  that  only  the  interest  upon  the  bonds  was  de- 
voted by  the  will  of  her  father  to  the  school,  and  that  when 
the  bonds  matured,  and  the  interest  coupons  had  all  been 
clipped  and  exhausted,  then  the  bonds  or  corpus  of  the  fund 
would  revert  to  her,  as  residuary  legatee  under  the  will. 
The  court  below,  as  well  as  this  court,  held  that  the  gift  of 
the  interest  of  the  bonds  carried  the  bonds  themselves,  an<J 
the  fund  could  not  be  diverted  from  the  charity/' 

In  17  Ruling  Case  Law  620,  (citing  cases  from  Iowa, 
Connecticut,  Pennsylvania  and  other  States)  the  law  is 
stated  thus :  "A  devise  or  bequest  of  the  'use  and  improve- 
ment' of  property  during  the  life  'of  the  devisee,  or  of  the 
rents,  profits  and  income  of  the  property  for  life,  is  in  ef- 
fect a  devise  of  the  property  itself  for  life." 
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Independent  of  precedent,  it  seems  clear  that  a  gift  for 
life  of  the  whole  income  from  a  fund  is  a  gift  of  a  life  esr 
tate  in  the  fund  itself,  and,  for  the  purpose  of  taxation,  it 
seems  immaterial  whether  there  is  or  is  not  interposed  a 
trustee  to  collect  and  pay  over  such  income. 

In  the  instant  case,  Mrs.  Booth  has  an  estate  for  her  life 
in  the  trust  fund  in  controversy,  and  as  she  resides  in  this 
State  her  trustee  is  properly  chargeable  here  with  the  taxes 
from  which  lie  seeks  relief.  It  is  the  duty  of  the  life  tenant 
who  receives  the  entire  income  to  pay  the  taxes  on  the 
corpus. 

This  is  no  hardship  on  the  life  tenant.  She  occupies  the 
same  position  as  any  other  life  tenant  in  this  State  of  in- 
tangible personal  property.  The  property  in  which  she 
has  a  life  estate  is  taxable  at  the  place  of  her  residence*, 
without  regard  to  the  situs  of  the  physical  symbols  by 
which  such  property  is  evidenced.  Commonwealth  V.  Wilr 
limns,  102  Va.  778.  If  it  were  otherwise,  citizens  of  this 
State  could,  by  creating  foreign  trusts,  deprive  the  State 
of  a  very  large  part  of  its  revenue. 

Objection  is  made  to  the  fact  that  the  assessment  was 
made  by  the  commissioner  of  the  revenue  upon  informa- 
tion derived  from  the  examiner  of  records,  instead  of  by 
making  inquiry  of  the  taxpayer.  If  any  error  was  made  in 
this  respect  to  the  prejuidice  of  the  plaintiff  in  error,  he 
had  ample  opportunity  to  have  it  corrected  by  the  circuit 
court,  which  had  power  to  examine  into  the  matter  and  to 
do  all  that  the  commissioner  of  the  revenue  had  power,  or 
was  required,  to  do  in  the  premises  under  the  tax  laws  of 
this  State.  Commonwealth  v.  Schmelz,  114  Va.  364,  7  Va. 
App.  395*  Commonwealth  v.  United  Cig.  M.  Co.,  119  Va. 
447,  12  Va.  App.  481. 

The  language  of  Harrison,  J.,  in  Bri&gewater  Man.  Co. 
V.  Funkhouser,  115  Va.  476,  8  Va.  App.  517,  is  peculiarly 
applicable  to  this  assignment  of  error.  He  says :  "The  com- 
plainants make  several  technical  objections  to  the  time  and 
method  of  this  assessment,  insisting  that  it  was  not  made 
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according  to  law.  These  objections  are  without  merit.  The 
underlying  principle  in  such  cases  is  that  a  person  whose 
property  is  liable  to  assessment  for  taxes  shall  not  be  per- 
mitted to  evade  payment  of  his  just  proportion  of  the  pub- 
lic burden  by  any  errors,  omissions  or  irregularities  that 
do  "not  prejudice  his  rights.  Stevenson  v.  Henkle,  100  Va. 
591,  595,  42  S.  E.  672 ;  Yellow  Poplar  Co.  V.  Thompson,  108 
Va.  612,  62  S.  E.  358;  Coles  V.  Jamerson,  112  Va.  811,  71 
S.  E.  618. 

"It  is  clear  from  the  record  that  the  objections  are  not 
well  taken  and  that  the  complainant  suffered  no  prejudice 
from  the  method  of  assessing  the  taxes  it  now  seeks  to 
avoid." 

It  is  also  assigned  as  error  that  the  trial  court  erred  in 
not  holding  that  the  question  at  issue  in  this  cause  is  res 
judicata.  This  assignment  of  error  is  set  f  ortti^n  the  peti- 
tion for  this  writ  of  error  as  follows : 

"It  will  be  observed  that  for  the  year  1915  the  identical 
funds  were  assessed  with  State  and  city  taxes  in  the  name 
of  E.  G.  Booth,  trustee,  evidently  under  the  theory  that  the 
proceeds  derived  from  the  sale  of  the  land  sold  in  James 
City  county  were  still  under  the  control  of  E.  G.  Booth, 
notwithstanding  the  final  decree  hereinbefore  referred  to, 
which  had  discharged  him  as  trustee,  and  dismissed  the 
suit.  Upon  the  motion  of  E.  G.  Booth  to  be  exonerated  and 
relieved  from  the  payment  of  such  taxes,  and  upon  its  be- 
ing brought  to  the  attention  of  the  court  that  there  were  no 
funds  in  his  hands,  at  the  instance  of  the  attorney  for  the 
Commonwealth  and  for  the  city  of  Williamsburg,  Clara  H. 
Booth  and  Clara  Thomson  Booth  were  made  parties  to  said 
proceedings,  and  upon  similar  facts  to  those  set  out  in  the 
record  in  these  proceedings,  the  court  by  its  order  ascer- 
tained and  determined  that  the  said  funds  were  not  subject 
to  taxation  in  Virginia. 

"It  is  true  that  Henry  A.  Wise,  trustee,  and  James  A. 
Ballentine,  trustee,  were  not  before  the  court  at  that  time, 
but  it  is  admittedly  true  that  they  are  both  non-residetits 
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of  the  State  of  Virginia,  and  that  if  the  funds  are  taxable 
in  Virginia  at  all,  it  is  due  to  the  residence  of  Clara  H. 
Booth,  and  that  while  the  assessment  is  made  in  the  name 
of  the  trustees,  it  is  in  effect  against  Clara  H.  Booth.  This 
being  true  a  court  of  competent  jurisdiction  has  passed 
upon  similar  facts  as  those  now  presented,  when  the  same 
parties  in  interest  were  before  the  court.  We  therefore 
respectfully  submit  that  the  question  presented  is  res  ju- 
dicata, and  that  the  defendants  are  estopped  from  denying 
the  correctness  of  the  ruling  of  the  court,  or  of  the  validity 
of  its  judgment." 

The  record  does  not  sustain  the  contention.  The  record 
of  the  proceedings  to  correct  the  assessment  for  1915  was 
riot  put  in  evidence  in  this  cause,  nor  was  any  other  evi- 
dence offered  on  the  subject  except  the  stipulation  of  coun- 
sel used  in  lieu  of  evidence.  The  only  part  of  that  stipula- 
tion which  relates  to  this  subject  was  paragraph  4  which 
is  in  the  following  words  and  figures: 

"(4)  It  is  further  stipulated  and  agreed  that  upon  the 
motions  to  be  relieved  from  the  assessment  of  the  afore- 
said State  and  city  taxes,  Sydney  Smith,  the  examiner  of 
records  who  made  said  assessment  was  examined  as  a  wit- 
ness, and  testified  that  he  got  his  information  upon  which 
to  base  said  assessment  from  copies  of  trust  agreements 
which  had  been  filed  as  a  part  of  the  evidence  in  a  motion 
made  by  E.  G.  Booth,  trustee,  to  be  relieved  from  the  pay- 
ment of  State  and  city  taxes  on  the  aggregate  sum  of  $30,- 
000.00  for  the  year  1915,  in  which  motion  relief  was 
granted  the  said  E.  G.  Booth,  trustee;  that  in  said  last  men- 
tioned proceeding,  Clara  H.  Booth  and  Clara  Thompson 
Booth  were  made  parties  and  were  before  the  court." 

This  paragraph  showed  that  E.  G.  Booth,  trustee,  was 
relieved,  and  it  is  manifest  that  he  should  have  been.  It 
also  shows  that  Clara  H.  Booth  and  Clara  Thomson  Booth 
"were  made  parties  and  were  before  the  court,"  but  at 
whose  instance  or  for  what  purpose  they  were  made  par- 
ties, or  what  judgment  as  to  them  was  entered,  is  not  made 
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to  appear.  There  is  no  evidence  that  the  question  of  the 
liability  of  this  trust  fund  for  the  taxes  of  1915  was  passed 
upon  directly  or  indirectly.  For  aught  that  appears  in  this 
record,  that  proceeding  may  be  still  pending  in  the  trial 
court,  or  there  may  have  been  a  judgment  against  Clara  H. 
Booth  for  the  amount  of  the  tax,  or  the  proceeding  against 
her  may  have  been  dismissed.  On  all  these  questions  the 
record  is  simply  silent.  It  is  true  that  plaintiffs'  bill  of  ex- 
ception No.  1  states  that  after  the  evidence  hereinbefore 
referred  to  had  been  introduced,  the  plaintiff  moved  to  be 
exonerated  from  the  payment  of  the  taxes  on  the  grawnd 
that  the  court  had  already  pas&ed  upon  the  question  here 
at  issue  in  the  controversy  about  the  taxes  of  1915  and  had 
ascertained  and  determined  that  the  trust  funds  hereinbe- 
fore referred  to  "were  not  subject  to  taxation  in  Virginia 
and  that  the  question  then  presented  was  res  judicata,  but 
the  court  overruled  the  motion  and  refused  the  relief 
sought."  This  is  far  from  showing  that  there  was  any  evi- 
dence in  the  record  to  support  the  ground  alleged.  The  ab- 
sence of  such  evidence  may  have  been  the  very  reason  for 
refusing  the  motion.  No  question  of  res  judicata,  there- 
fore, can  arise.  The  judgment  of  the  circuit  court  must, 
therefore,  be  affirmed. 

Affirmed. 


BROOKLYN  TRUST  COMPANY  ET  ALS  v.  BOOKER,  COMMIS- 
SIONER, &c. 

(Richmond,  March  28,  1918.) 

1.  Taxes — Choses  in  Action — Trust — Non-Resident  Trustee. — Where 

a  citizen  of  this  State,  residing  in  the  State,  has  a  life  estate  in 
choses  in  action  held  in  trust  for  him  by  a  non-resident  trustee; 
the  choses  are  not  now,  and  never  have  been,  within  this  State; 
and  the  trustee  is  and  always  has  been  a  non-resident  of  this 
State:  Held,  that  the  State  may  levy  a  tax  on  such  fund. 

2.  Idem — Residence — Case  at  Bar. — The  evidence  in  the  case  at  bar 

leaves  no  doubt  that  the  residence  of  the  beneficiary  of  the  trust 
fund  sought  to  be  taxed  was,  at  the  time  of  the  assessment  com- 
plained of,  and  has  been  ever  since,  in  the  State  of  New  York 
and  not  in  the  State  of  Virginia. 
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Error  to  Circuit  Court  of  Elizabeth  City  county. 

Reversed. 

Jones  &  Woodward,  for  the  plaintiff  in  error. 

Attorney-General  J.  D.  Hamk,  Jr.,  O.  L.  Shewmake,  J. 
Vaughan  Gary  and  E.  E.  Montague,  for  the  defendant  in 
error. 

Burks,  J. : 

The  record  in  this  case  presents  two  questions  for  our 
consideration. 

1.  Where  a  citizen  of  this  State,  residing  in  the  State, 
has  a  life  estate  in  choses  in  action  held  in  trust  for  him.  by 
a  non-resident  trustee,  can  this  State  levy  a  tax  on  such 
fund,  when  such  choses  are  not  now,  and  never  have  been, 
within  this  State,  and  the  trustee  is  and  always  has  been 
a  non-resident  of  this  State? 

This  question  is  answered  in  the  affirmative  by  Wise, 
Trustee,  v.  Commonwealth,  this  day  decided,  where  the  rea- 
sons therefor  are  given. 

2.  Was  the  life  tenant  of  the  fund  in  controversy  a  citi- 
zen of  this  State  at  the  time  the  assessment  was  made? 

It  could  serve  no  useful  purpose  to  set  out  the  evidence 
on  this  subject  in  full,  as  similar  facts  could  hardly  arise  in 
another  case.  It  must  suffice  to  say  that  we  have  given  the 
evidence  a  most  careful  and  painstaking  examination,  and 
it  leaves  no  doubt  upon  our  minds  that  the  residence  of  such 
beneficiary  was,  at  the  time  of  such  asssessment,  and  has 
been  ever  since,  in  the  Staje  of  New  York,  and  not  in  the 
State  of  Virginia. 

What  constitutes  residence,  within  the  meaning  of  the 
tax  laws  of  this  State,  has  been  so  exhaustively  considered 
in  the  recent  case  of  Cooper  V.  Commonwealth,  121  Va., 
14  Va.  App.  277,  that  we  deem  it  unnecessary  to  say  more 
on  that  subject. 

The  judgment  of  the  Circuit  Court  of  Elizabeth  City 
county  must  be  reversed. 

Reversed. 
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McCLANAHAN'S    ADMINISTRATOR    ET    AL    v.    NORFOLK    * 
WESTERN  RAILWAY  COMPANY  ET  AL. 

(Richmond,  January  24,  1918;  Rehearing  refused  Wytheville, 
June  13,  1918.) 

1.  Adverse  Possession — Complete  Title — Case  at  Bar. — Where  one  of 

the  defendants  in  a  suit  to  enforce  the  lien  of  certain  judgments 
upon  real  estate  entered  into  possession  of  a  parcel  of  the  land, 
under  a  color  and  claim  of  title  distinctly  adverse  to,  and  in  no 
wise  in  privity  with,  the  title  of  the  judgment  debtor,  and  this 
possession  of  the  defendant  and  those  under  whom  it  claims 
began  before  the  recovery  of  the  judgmerts,  and,  in  most  em- 
phatic manner,  had  continued  exclusively,  uninterruptedly,  visibly, 
notoriously  and  in  hostility  to  all  other  titles,  for  more  than 
twenty-three  years  before  suit  was  brought,  and  for  nearly  thirty 
years  before  the  judgment  creditors  asserted  any  claim  of  lien 
upon  the  property,  during  which  time  the  adverse  occupants  had 
expended  many  thousands  of  dollars  in  permanent  improvements 
on  the  premises:  Held,  that  this  defendant,  long  before  the  suit 
was  brought  had  acquired,  by  all  the  tests  recognized  in  the  law, 
a  perfect  and  complete  title  by  adverse  possession. 

2.  Idem— Character  of  Title — Actions — Limitation — Code,  sec.  2915.— 

Adverse  possession,  in  its  true  legal  sense,  confers  a  title  which 
is  good  against  the  world.  Statutes  prescribing  a  limitation  to 
actions  for  the  recovery  of  lands  have  the  effect  of  vesting  in  an 
adverse  occupant  who  comes  within  their  terms  a  new,  inde- 
pendent and  indefeasible  title— one  paramount  to  and  good  against 
that  of  all  other  persons,  no  matter  how  or  when  such  other  title 
may  have  been  derived,  or  in  what  form  or  forum  it  may  be  as- 
serted or  sought  to  be  made  effective.  The  adverse  occupant  who 
has  held  for  the  statutory  period  does  not  stand  in  the  position 
of  a  grantee  from  the  former  true  owner,  but  his  occupancy  has, 
by  authority  of  the  State,  speaking  through  the  statute,  extin- 
guished all  other  titles,  and  has  vested  in  him  an  absolute  and 
exclusive  right  to  the  possession.  His  title  is  not  in  any  sense  in 
privity  with  that  of  the  former  owner,  and  cannot  be  questioned 
either  by  such  former  owner  or  by  any  one  claiming1  through  him. 

3.  Idem — Judgments — Enforcement — Judicial     Sale — Title     of    Pur- 

chaser— Actions — Limitation — Code,  sec.  2915. — Title  acquired  by 
adverse  possession  is  good  against  the  lien  of  a  judgment  obtained 
after  the  adverse  possession  began  to  run.  In  such  case  the  pur- 
chaser at  a  judicial  sale  to  enforce  the  judgment,  taking  only  a 
derivative  title  under  the  judgment  debtor,  would  acquire  only 
such  right  of  action  as  the  debtor  had,  and  that  right  would  be 
barred  by  the  express  terms  of  section  2915  of  the  Code. 

4.  Equity — Enforcement    of  Judgment    Lien — Adverse   Possession — 

Code,  sees.  3567,  3571. — Under  sections  3567  and  3571  of  the  Code, 
the  lien  of  a  judflrnent  may  be  enforced  in  eauitv  at  any  time 
during  the  life  of  the  judgment,  against  the  land  of  the  judg- 
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ment  debtor  in  his  possession,  or  in  the  possession  of  others  hold- 
ing under  or  in  privity  with  him;  but  such  sections  cannot  be 
construed  to  entitle  the  owner  of  a  judgment,  obtained  after  the 
commencement  of  an  adverse  possession  which  has  continued  for 
the  statutory  period,  to  sell  the  title  of  the  adverse  occupant  is 
satisfaction  of  the  lien. 

5.  Idem — Enforcement  of  Judgment  Lien — Procedure — Judicial  Sale — 

Rights  of  Purchaser — Adverse  Occupant — Code,  sec.  2915. — As- 
suming (but  not  deciding)  that  one  who  is  shown  to  have  ac- 
quired title  by  adverse  possession  is  a  proper  party  to  a  suit  is 
equity  to  enforce  the  lien  of  a  judgment  against  a  former  owner 
under  whom  the  adverse  occupant  does  not  claim,  the  statute, 
section  2915,  must  be  held  to  bar  the  proceeding  in  so  far  as  it 
attempts  to  confer  on  the  purchaser  at  the  proposed  judicial  salt 
any  rights  as  against  the  adverse  occupant.  The  form  of  the 
proceeding  cannot  affect  the  substantial  rights  of  the  parties. 

6.  Evidence! — Records   of   School   Board. — The   records   of   a    school 

board,  which  are  books  of  original  entry,  introduced  to  show  the 
acts  of  the  board  with  reference  to  property  involved  in  the  suit, 
are  admissible  in  evidence  for  that  pur  nose. 

7.  Schools — Purchase    of    Real    Estate — Contracts — Writing — Acts 

1874-5,  p.  190. — The  statute  relating  to  the  purchase  of  land  by 
school  boards  (Acts  1874-5,  p.  190)  was  not  enacted  for  the  bene- 
fit of  vendors  of  land,  but  to  prevent  the  loss  of  public  funds  by 
investment  in  property  the  title  to  which  was  defective.  Although 
it  declares  that  a  contract  for  such  purchase  shall  not  be  valid 
unless  and  until  the  title  to  the  land  be  approved  as  provided 
therein,  this  does  not  necessarily  mean  that  the  contract  shall  be 
void.  The  statute,  like  the  statute  of  frauds,  does  not  go  to  the 
existence  of  the  contract,  but  makes  a  writing  necessary  to  evi- 
dence it.  The  right  to  demand  compliance  with  the  statute  is  a 
matter  personal  to  the  parties  to  the  contract  and  their  privies, 
and  cannot  be  insisted  upon  by  third  persons. 

8.  Judgments — Lien  on  Real  Estate — Contract  for  Sale — Extent  of 

Lien. — Where  a  valid  contract  for  the  sale  of  land  has  been  en- 
tered into,  and  the  recording  acts  do  not  interfere,  a  judgment 
aerainst  the  vendor,  after  the  contract,  before  deed  to  the  pur- 
chaser, and  before  the  entire  purchase  money  has  been  paid,  is  a 
lien  on  the  land  only  to  the  extent  of  the  purchase  money  then  un- 
paid.    Fufkerson  V.  Taylor,  102  Va.  314,  overruled. 

9.  Idfm — Lien  on  Real  Estate — Contracts — Exchange  of  Property — 

Case  at  Bar. — R.  entered  into  a  parol  contract  with  a  school  board 
for  the  exchange  of  real  estate;  the  parties  to  the  contract  took 
possession  of  the  respective  parcels  exchanged;  a  cash  payment 
to  be  made  to  R.  was  paid  in  whole;  the  property  obtained  from 
R.  changed  from  a  residence  into  a  school-house,  $2,000  being 
expended  in  making  the  change;  and  after  this  the  judgments 
against  R.,  sought  to  be  enforced,  were  obtained:  Held,  that  the 
rights  of  the  parties  to  the  contract  were  plainly  established;  that 
the  judgment  creditors,  who  were  third  persons,  could  not,  in 
order  to  defeat  these  rights,  invoke  a  statute  requiring  a  written 
contract  for  the  purchase  of  real  estate  for  school  purposes  to 
show  a  want  of  mutuality  in  the  contract,  and  a  consequent  right 
on  their  part  to  subject  the  property  to  the  payment  of  their 
judgments;  that  while  the  judements  are  statutory,  lecral  liens 
a*d  pttach  to  the  leiral  ownership  of  the  land,  equity  limits  th» 
liability  to  the  extent  of  the  beneficial  interest  of  such  owner; 
and  that  the  entire  amount  having  been  paid,  in  this  case,  before 
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the  rendition  of  the  judgments,  there  was  no  beneficial  interest  in 
K.  which  may  be  subjected. 
10.  Idem—- Liens — Appointment  of  Receiver. — In  a  suit  to  subject 
property  to  the  lien  of  judgments,  a  receiver  should  not  be  ap- 
pointed for  the  property  before  it  is  ascertained  and  adjudicated 
what  property  shall  be  subjected. 

Appeal  from  Circuit  Court  of  Montgomery  county. 

Affirmed  in  part;  reversed  in  part 

Randolph  Harrison,  R.  E.  Scott,  Samuel  A.  Anderson,  H. 
T.  Hall,  T.  W.  Miller,  C.  S.  MtiNtdty,  M.  M.  CtddweU,  Jack- 
son &  Henson,  and  H.  M.  Moomaw,  for  the  appellants. 

Roy  B.  Smith,  Everett  Perkins,  S.  Hamilton  Graves,  L.  H. 
Cocke,  Staples  &  Cocke,  R.  I.  Roop,  and  Woods,  Chitwood 
&  Coxe,  for  the  appellees. 

Kelly,  J. : 

Assuming  that  the  record  does  not  show  that  the  whole 
of  the  purchase  price  of  the  school  property  was  paid  before 
the  appellants'  judgments  were  recovered,  we  fully  concur 
in  the  views  expressed  and  the  conclusions  reached  by  Judge 
Burks  in  regard  to  the  liability  of  that  property.  We  think 
further,-  however,  that  the  record  does  sufficiently  show  that 
the  purchase  money  was  all  paid  before  the  rendition  of  the 
judgments,  and,  hence,  that  under  the  doctrine  of  Floyd  V. 
Harding,  (28  Gratt.  401)  the  school  property  is  not  liable. 

As  to  the  property  of  the  Norfolk  &  Western  Railway 
Company,  we  are  of  opinion  that  the  defense  based  upon 
adverse  possession  is  good. 

The  claim  of  the  railway  company  to  title  by  adverse  pos- 
session is  decisively  supported  by  all  the  essential  elements 
of  such  a  title.  Its  predecessors  entered  into  possession  in 
1883  under  a  color  and  claim  distinctly  adverse  to,  and  in  no 
wise  in  privity  with,  the  Rorer  title,  and  this  possession,  in 
most  emphatic  manner,  had  continued  exclusively,  uninter- 
ruptedly, visibly,  notoriously,  and  in  hostility  to  all  other 
titles,  for  more  than  twenty-three  years  before  this  suit 
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was  brought,  and  for  nearly  thirty  years  before  the  appel- 
lants asserted  any  claim  of  lien  upon  the  property,  or  at- 
tempted by  amended  pleadings  to  make  the  railway  com- 
pany a  party.  During  these  decades,  the  adverse  occupants 
had  expended  many  thousands  of  dollars  in  permanent  im- 
provements on  the  premises. 

One  of  the  distinct  defenses  of  the  company,  as  shown  by 
both  answers  filed  by  it,  rests  upon  the  claim  that  its  pos- 
session under  Waid  and  Terry  was  adverse  and  hostile 
from  the  beginning  and  in  no  way  connected  with  Rorer. 
In  the  petition  upon  which  this  appeal  was  granted  it  is 
said  that,  "the  lands  in  the  possession  of  the  said  railway 
company  *  *  *  were  shown  to  be  *  *  *  the  property 
of  said  Rorer.  *  *  *  The  said  railway  company  was  in 
possession  of  the  lot  conveyed  to  Rorer  by  Trout,  claiming 
title  thereto  by  adverse  possession  *  *  *"  The  report  of 
Commissioner  Ellett,  according  to  a  statement  in  the  peti- 
tion for  appeal,  verified  by  the  record,  shows  "that  Rorrr's 
title  to  the  half  interest  in  the  lot  was  good,  that  he  had 
never  conveyed  that  interest  to  any  one,  and  that  the  Nor- 
folk &  Western  Railway  Company  was  in  possession  with- 
out any  title."  The  report  of  Commissioner  Stuart  shows 
that  "counsel  for  the  judgment  creditors  request  yo'ur  com- 
missioner to  report  especially  as  to  N.  &  W.  office  lot  that 
there  was  no  sale  of  the  property  by  Rorer  &  Son,  or  by  the 
said  P.  Rorer."  The  decree  of  the  circuit  court  from  which 
the  present  appeal  was  granted  contains  the  following  para- 
graph: "As  to  the  liability  of  the  property  conveyed  by 
John  Trout  and  wife  to  F.  Rorer  &  Son,  by  deed  dated  the 
5th  of  May,  1874,  and  now  held  and  claimed  by  the  de- 
fendant, the  N.  &  W.  R.  Co.,  Commissioner  Stuart  reports 
that  there  was  no  sale  or  conveyance  by  F.  Rorer  of  his 
interest  or  estate  in  said  property,  and  that  there  was  no 
sale  or  conveyance  of  said  property  by  F.  Rorer,  or  by  F. 
Rorer  &  Son,  or  by  F.  Rorer  and  P.  H.  Rorer,  and  there  be- 
ing no  exception  to  this  finding  in  said  report,  said  report  is 
in  respect  thereto  confirmed ;  and  the  court,  now  proceed- 
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ing  to  pass  upon  the  several  defenses  of  the  said  Norfolk 
&  Western  Railway  Company,  as  presented  by  its  answer 
and  several  exceptions  to  said  report,  is  of  opinion  that 
said  railway  company  has  held  said  property  for  more  than 
fifteen  years  prior  to  the  institution  of  this  suit  adversely 
to  said  F.  Rorer  and  those  claiming  under,  by  or  through 
him."  In  the  agreed  statement  of  facts  it  appears  that  the 
Roanoke  Land  &  Improvement  Company  and  its  successors 
in  title,  similarly  claiming  under  the  deed  from  Waid  and 
Terry,  continued  in  the  actual,  uninterrupted,  open,  noto- 
rious and  exclusive  possession  of  said  land,  claiming  com- 
plete title  thereto  up  to  the  present  time,  etc.  The  fact  be- 
ing conclusively  shown  that  Rorer  never  parted  with  his 
title,  this  provision  in  the  agreed  statement  of  facts  neces- 
sarily means  that  the  railway  company  and  its  predecessors 
in  title  claimed  a  good  and  complete  title  as  against  Rorer. 
The  cause  has  been  proceeded  in  from  the  beginning  by  the 
creditors  upon  the  claim  and  theory  that  Rorer  owned  the 
property  and  never  sold  it.  This  theory  was  sustained  by 
the  commissioners,  and  their  finding,  without  any  excep- 
tions thereto,  was  confirmed  by  a  solemn  adjudication  of 
the  court.  No  error  in  this  respect  is  or  could  be  assigned 
by  the  appellants. 

To  set  out  in  detail  the  facts  as  to  the  possession  of  the 
property  and  its  extensive  improvement  by  the  occupants 
would  uselessly  prolong  this  opinion.  Suffice  it  to  say  that 
the  possession  of  the  railway  company,  and  of  those  under 
whom  it  claims,  began  before  the  recovery  of  the  judgments, 
and  that  long  before  this  suit  was  brought  it  had  acquired, 
by  all  the  tests  recognized  in  the  law,  as  perfect  and  com- 
plete titles  as  it  is  ever  possible  to  acquire  by  a  true  and 
typical  adverse  possession. 

The  inroortant  question  for  decision,  therefore  is.  What 
sort  of  titl*  dops  adverse  possession,  in  its  true  legal  sense, 
co^fe*-?  Wp  think  the  answer  of  both  reason  and  authority 
is  that  the  title  thus  conferred  is  good  against  the  world. 
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The  soundness  of  this  conclusion  depends,  of  course,  upon 
the  construction  and  application  of  section  2915  of  the  Code. 
That  section,  so  far  as  material  here,  is  as  follows:  "No 
person  shall  make  an  entry  on,  or  bring  an  action  to  re- 
cover any  land  lying  east  of  the  Alleghany  mountains,  but 
within  fifteen  years  *  *  *  next  after  the  time  at  which 
the  right  to  make  such  entry  or  bring  such  action  shall 
have  first  accrued  to  himself  or  to  some  person  through 
whom  he  claims." 

This  statute  in  Virginia  and  statutes  of  substantially  the 
same  tenor  and  effect  in  the  other  States,  constitutes  the 
foundation  for  all  title  by  adverse  possession  in  this  coun- 
try. The  ruling  purpose  and  policy  of  these  statutes,  which 
must  be  looked  to  in  determining  their  true  meaning  and 
effect,  is  to  give  stability  to  land  titles. 

"The  acquisition  of  title  to  land  by  adverse  user  is  refer- 
able to  and  predicated  upon  the  statutes  of  limitations  in 
force  in  the  several  States,  which,  in  effect,  provide  that  an 
uninterrupted  occupancy  of  lands  by  a  person  who  has  in 
fact  no  title  thereto,  for  a  certain  number  of  years,  shall 
operate  to  extinguish  the  title  of  the  true  owner  thereto, 
and  vest  a  right  to  the  premises  absolutely  in  the  occupier. 
The  object  of  these  statutes  is  to  quiet  the  title  to  land,  and 
prevent  that  confusion  relative  thereto  which  would  neces- 
sarily exist  if  no  period  was  limited  within  which  an  entry 
upon  lands  could  be  made ;  and  they  are  believed  to  be  of 
even  more  importance  to  the  interests  of  society  than  those 
relating  to  personal  actions."  2  Wood  on  Limitations  (4th 
ed.)  section  254,  page  1219. 

"The  best  interests  of  society  require  that  causes  of  ac- 
tion should  not  be  deferred  an  unreasonable  time.  This  re- 
mark is  peculiarly  applicable  to  land  titles.  Nothing  so 
much  retards  the  growth  and  prosperity  of  a  country  as 
insecurity  of  titles  to  real  estate."  Leims  v.  Marshal  (U. 
S.),  5  Peters  470,  477,  8  L.  Ed.  195,  197. 
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It  is  not  surprising,  therefore,  that  we  should  find,  as  we 
do  find,  that,  carrying  into  practical  meaning  and  useful- 
ness, this  wise  and  settled  policy  and  object  of  the  statutes 
prescribing  a  limitation  to  actions  for  the  recovery  uf 
lands,  the  authorities  are  practically  unanimous  in  ascrib- 
ing to  them  the  effect  of  vesting  in  an  adverse  occupant,  who 
comes  within  their  terms  a  new,  independent  and  indefeasi- 
ble title — one  paramount  to  and  good  against  that  of  all 
other  persons,  no  matter  how  or  when  such  other  title  may 
have  been  derived  or  in  what  form  or  iorum  it  may  be  as- 
serted or  sought  to  be  made  effective.  Less  than  this  would 
not  accomplish  the  purpose  of  the  legislation. 

The  adverse  occupant  who  has  held  for  the  statutory 
period  does  not  stand  in  the  position  of  a  grantee  from  the 
former  true  owner,  but  his  occupancy  has,  by  authority  of 
the  State  speaking  through  the  statute,  extinguished  all 
other  titles,  and  has  vested  in  him  an  absolute  and  exclusive 
right  to  the  possession.  His  title  is  not  in  any  sense  in 
privity  with  that  of  the  former  owner,  and  cannot  be  ques- 
tioned either  by  such  former  owner  or  by  any  one  claiming 
through  him.  Some  expressions  are  to  be  found  in  the  text 
books  and  decisions  on  this  subject  which,  standing  alone, 
might  seem  to  indicate  that  the  adverse  occupant  merely 
takes  over  the  title  of  the  former  owner.  It  will  usually,  if 
not  always,  be  found,  however,  that  such  expressions  occur 
only  in  a  connection  which  assumes  a  perfect  title  in  the 
former  owner,  and  are  used  only  as  a  means  of  conveying 
the  idea  that  adverse  possession  confers  a  title  complete  and 
perfect  for  all  purposes.  For  example,  if  the  instant  case 
presented  no  question  of  liens,  but  a  controversy  directly 
between  Rorer  and  the  railway  company,  it  would  be  quite 
natural  and  appropriate  to  say  that  the  company's  title  was 
as  perfect  and  complete  as  if  it  held  a  deed  from  Rorer,  for 
the  simple  reason  that  this  case  has  been  dealt  with  through- 
out as  if  Rorer's  original  title  was  perfect.  This,  however, 
would  be  far  from  saying  that  the  railway  company's  title 
was  derived  from,  or  in  privity  with,  Rorer.  And  so,  not- 
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withstanding  utterances  in  the  books  which  refer  to  title  by 
adverse  possession  as  being  "as  effectual  as  a  conveyance 
from  the  owner,"  "tantamount  to  a  conveyance,  "as  full 
and  complete  as  could  be  conferred  by  the  owner  of  the  fee/' 
and  the  like,  it  is  considered  safe  to  say,  after  an  exhaus- 
tive examination  of  the  authorities,  that  no  substantial  sup- 
port can  be  found  upon  which  to  base  any  contention  that 
an  adverse  occupant,  in  the  true  legal  sense  of  that  term, 
takes  his  title  in  privity  with,  or  subject  to  any  incum- 
brances or  defects  created  or  suffered  by,  the  former  owner. 
It  would  be  a  palpable  contradiction  to  say,  as  the  authori- 
ties in  the  main  certainly  do  say,  that  adverse  possession 
confers  a  new  and  perfect  title,  and  then  to  say  also  that  the 
title  thus  conferred  is  liable  to  be  defeated  by  defects 
affecting  a  title  formerly  held  by  some  other  person.  No 
such  contradiction  in  fact  exists  to  any  appreciable  degree. 

It  must  be  understood  that  by  "adverse  possession"  we 
mean  a  possession  which  presupposes  a  conflict  of  title  and 
a  disseisin  of  the  alleged  rightful  occupant,  and  not  a  pos- 
session under  or  through  the  latter.  It  is  true  that  in  a 
certain  sense  a  grantee  of  the  rightful  owner  holds  the  land 
conveyed  to  him  adversely  to  all  the  world,  acknowledging 
title  in  no  one  and  being  no  one's  tenant;  but  his  possession 
is  rightful,  and  there  is  no  outstanding  right  of  action  in 
another  upon  which  the  statute  can  operate.  In  the  instant 
case,  there  was  a  disseisin  of  the  alleged  rightful  owner  in 
1883,  and  there  was  never  a  time  afterwards,  until  the  period 
of  limitation  had  expired,  when  his  right  of  action  against 
the  disseisor  did  not  exist. 

To  summarize  our  conclusions,  at  the  risk  of  some  repeti- 
tion, which  we  think  is  justified  by  the  importance  of  the 
question,  we  are  of  opinion  that  the  better  reason  and  the 
clear  and  unmistakable  result  of  the  authorities  is  to  the 
effect  that  a  true  adverse  possession  for  the  statutory  period 
confers  upon  the  occupant  a  new,  independent,  unincum- 
bered, indefeasible  title,  a  weapon  of  defense  and  offense, 
good  alike  at  law  and  in  equity  in  all  proceedings  which  call 
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in  question  its  validity  or  endanger  its  security.  In  short, 
such  a  title,  though  not  derived  from  the  former  owner,  is 
as  good  as  it  would  be  possible  to  acquire  by  deed  from  a 
former  owner  of  a  perfect  title,  or  by  a  grant  from  the 
Commonwealth. 

"The  effect  of  these  statutes  generally  is,  not  to  transfer 
the  fee  to  lands  from  the  true  owner  to  the  occupier,  but  to 
destroy  the  remedy  of  the  true  owner  for  their  recovery  by 
action,  and  to  vest  an  absolute  right  to  exclusive  possession 
in  the  occupier  as  against  the  true  owner  and  all  the  world, 
and  a  right  which  is  transferable  and  vests  in  his  grantees 
a  right  to  the  lands  as  full  and  complete  as  could  be  con- 
ferred by  the  owner  of  the  fee.  In  a  word,  it  vests  in  the 
occupier  a  title  to  the  premises  by  possession,  which  is  in 
every  respect  equal  to  a  conveyance  of  the  fee."  2  Wood  on 
Limitations,  section  254,  page  1220. 

"He  (the  occupant)  has  an  indefeasible  title  which  can 
only  be  divested  by  his  conveyance  of  the  land  to  another, 
or  by  a  subsequent  disseisin  for  the  statutory  limitation 
period."    1  Ruling  Case  Law,  page  690,  section  5. 

"The  title  acquired  by  adverse  possession  is  a  title  in  fee 
simple,  and  is  as  perfect  as  one  by  deed  from  the  original 
owners,  or  by  patent  or  grant  from  the  Government"  1 
Cyc.  1135. 

"A  covenant  to  convey  a  perfect  title'  is  satisfied  by  con- 
veying a  title  acquired  under  the  statute."  Hughes  V. 
Graves,  39  Vt.  359,  94  Am.  Dec.  331. 

In  a  copious  note  on  "The  Rights  and  Title  Gained  Under 
Adverse  Possession,"  15  L.  R.  A.  (N.  S.)  pages  1255,  1257, 
the  annotator  says :  "An  adverse  possession  which  has  ful- 
filled all  the  legal  conditions  confers  a  good  title,  when 
completed,  upon  him  who  has  maintained  it.  The  title  has 
been  variously  described  as  a  good  legal  title,  valid,  perfect, 
complete,  full  and  complete,  a  complete  investiture  of  title, 
a  fee-simple  title,  an  indefeasible  right,  an  indefeasible  title 
in  fee,  equivalent  to  a  grant,  and  an  absolute  and  perfect 
title  in  fee-simple.    The  language  of  many  of  the  courts  can 
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hardly  be  made  stronger.  The  authorities  in  support  of  the 
conclusions  stated  are  exceedingly  numerous  and  embrace 
the  courts  of  practically  every  jurisdiction  in  the  United 
States."    Citing  a  mulitude  of  cases  both  State  and  federal. 

We  refer  further  to  the  following  authorities,  no  one  of 
which  is  cited  as  covering  all  of  the  propositions  which  we 
have  announced,  but  which,  in  the  aggregate,  will  be  found 
to  do  so  fully :  2  Min.  Inst.  (4th  ed.) ,  577 ;  2  Min.  Real  Prop., 
sec.  1021;  1  Am.  &  Eng.  Ency.  Law  (2d  ed.),  883;  2  Corpus 
Juris.  254,  and  cases  cited  in  notes  81  and  82 ;  Creekmur  v. 
Creekmur,  75  Va.  430,  435 ;  Drumwright  V.  Hite,  2  Va.  Dec. 
465,  26  S.  E.  583;  HoUingsvjoHh  v.  Sherman,  81  Va.  668; 
Shermcun  V.  Kain,  86  N.  Y.  57,  64 ;  Brown  v.  Swander,  121 
Ind.  164;  Parker  v.  Metzger  (Ore),  7  Pac.  518;  LeffingweU 
v.  Warren,  2  Black  (U.  S.,  599,  17  L.  Ed.  261;  BickneU  v. 
Constock,  113  U.  S.  149,  28  L.  Ed.  962 ;  CampbeU  V.  Holt, 
115  U.  S.  620,  623,  29  L.  Ed.  483,  485;  Sharon  V.  Tucker, 
144  U.  S.  533,  36  L.  Ed.  535 ;  Northern  P.  R.  Co.  v.  Ely,  197 
U.  S.  1,  7,  49  L.  E.  Ed.  639,  641 ;  note  to  Menzil  v.  Hinton, 
95  Am.  St.  Rep.  672.  Citations  to  the  same  effect  as  these 
might  be  multiplied  indefinitely. 

We  have  been  referred  to  no  case  and  we  have  found  none 
in  conflict  with  the  views  above  indicated.  The  appellants 
contend  that  this  is  a  suit  to  enforce  the  lien  of  a  judgment, 
not  an  action  to  recover  land ;  that,  therefore,  section  2915 
of  the  Code  does  not  apply;  and  that  under  sections  3567 
and  3571  their  lien  is  valid  and  enforceable.  This  conten- 
tion loses  sight  of  the  plain  terms  and  the  governing  pur- 
pose of  section  2915,  and,  if  sustained,  would  largely  de- 
vitalize that  section.  It  is  true  that  under  section  3571  of 
the  Code  the  lien  of  a  judgment  may  be  indefinitely  con- 
tinued against  the  land  of  the  judgment  debtor  in  his  pos- 
session, or  of  others  holding  titles  derived  from  and  in 
privity  with  him.  This  is  forcibly  illustrated  by  our  de- 
cision today  in  the  companion  case  of  Moorriaw  v.  N.  &  W. 
Ry.  Co.,  in  which  we  are  enforcing  the  same  judgments  in- 
volved in  the  instant  case  because  grantees  of  Rorer  failed, 
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like  the  vendee  in  Flanary  v.  Kane,  to  record  their  deeds. 
But  obviously  the  same  rule  cannot  be  applied  to  strangers 
who  have  acquired  a  perfect  legal  title  not  in  privity  with 
but  adversely  to  the  title  of  the  judgment  debtor.  In  other 
words,  the  life  of  a  judgment  may  be  indefinitely  prolonged 
as  to  any  property  upon  which  it  can  operate,  but  whenever 
the  right  of  the  judgment  debtor  to  make  an  entry  on  or 
bring  an  action  to  recover  any  land  held  adversely  is  tolled 
by  section  2915,  the  right  of  his  judgment  creditor  to  sub- 
ject such  land  to  the  satisfaction  of  his  judgment  also 
ceases.  The  lien  is  a  vested  right,  but  surely  not  more  so 
than  the  title  to  which  the  lien  attaches,  and  when  the 
statute  destroys  the  latter  it  necessarily  destroys  the  former. 
A  judicial  sale  of  lands  to  satisfy  liens  is  not  a  source  of 
title,  but  merely  a  transmission  of  the  title  sold,  and  if  at 
the  time  of  the  sale  such  title  would  not  enable  the  holder 
thereof  to  make  an  entry  or  maintain  an  action,  the  pur- 
chaser cannot  acquire  any  right  of  entry  or  action.  To  be 
sure,  section  2915  does  not  mention  judgment  creditors  or 
suits  to  enforce  liens,  but  there  is  a  very  good  reason  why 
it  does  not.  It  was  intended  to  protect  the  possession  of 
the  adverse  occupant  after  the  expiration  of  the  limitation 
period,  and,  since  judgment  creditors  have  only  such  power 
to  disturb  the  possession  of  real  estate  as  they  may  acquire 
through  the  owner,  there  was  no  reason  for  including 
them  in  the  express  words  of  the  statute.  The  bar  of  the 
statute  becomes  complete  after  fifteen  years  from  the  time 
a  right  of  action  first  accrues  either  to  the  holder  of  the 
particular  title  in  question  or  to  some  one  through  whom  he 
claims.  The  effect  of  the  statute  is  to  vest  a  complete  title 
in  the  occupant  whenever  the  right  of  action  has  existed 
and  remained  unexercised  for  the  statutory  period.  This 
principle  is  recognized  in  Hollingsworth  V.  Sherman,  (an 
action  of  eiectment),  81  Va.  668,  672,  as  follows: 

"The  defendants  claim  that  the  pericd  of  limitation  had 
long  since  run,  and  their  title  had  been  perfected  by  rea- 
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son  of  their  adverse  possession  before  the  suit  of  the  plain- 
tiff was  instituted.  The  plaintiff  seeks  to  excuse  her  de- 
lay in  bringing  her  suit  upon  the  ground  that  her  ancestor 
conveyed  this  property  to  trustees  in  1824,  to  pay  debts, 
and  that  the  debts  were  only  fully  paid  and  the  land  re- 
leased by  the  trustees  in  1880,  and  that  until  the  release  to 
her,  she  could  not  maintain  ejectment.  Citing  Hopkins  v. 
Ward,  in  this  court,  reported  in  6  Munf .  38 ;  Syrus  V.  AUe- 
son,  2  Rob.  R.  210;  Lincoln  v.  French,  15  Otto  614;  Pratt 
v.  Pratt,  6  Otto,  in  the  Supreme  Court  of  the  United  States, 
and  Coulter  V.  Phillips,  20  Pa.  St.  R.,  and  other  cases. 

"But  the  question  arising  in  this  case  is  not  whether  she 
could  sue,  or  the  trustees  could  sue,  to  recover  the  land 
held  under  the  trust  deed.  In  this  case,  neither  the  gran- 
tor in  the  deed,  the  ultimate  cestuis  que  trust,  nor  the  trus- 
tee did  sue,  until  the  release  by  the  trustee;  and  if,  as 
claimed  by  the  plaintiff,  she  could  not  sue  until  the  release 
to  her,  or  until  the  debt  was  satisfied,  it  cannot  be  claimed 
that  the  person  clothed  with  the  legal  title  could  not  main- 
tain ejectment  under  our  statute." 

And,  so  in  this  case,  when  the  creditors  claim  that  they 
could  not  sue  because  their  rights  were  not  invaded  and 
they  had  no  right  of  action,  the  answer  is,  as  in  the  Holr 
lingsworth  case,  "it  cannot  be  claimed  that  the  person 
clothed  with  legal  title  could  not  maintain  ejectment  under 
our  statute." 

Theoretically  and  technically,  a  suit  to  enforce  a  lien  is 
not  a  suit  to  recover  land,  but  a  practical  and  rational  ap- 
plication of  section  2915  of  the  Code,  in  the  light  of  its  ob- 
ject and  purpose  and  of  the  authorities  to  which  we  have 
referred,  neither  requires  nor  permits  us  to  hold  that  a 
lien  (which  is  a  mere  right  to  sell  a  title  for  debt)  stops 
the  statute  from  running  in  favor  of  an  adverse  occupant 
and  enables  the  lienor,  by  a  judicial  sale,  to  infuse  life  into 
a  title  which  the  statute  has  annihilated. 

The  decision  in  Flanary  v.  Kane,  102  Va.  547,  so  strongly 
relied  upon  by  counsel  for  appellants,  is  not,  in  our  opinion, 
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in  conflict  with  the  conclusions  we  have  announced.  Upon 
the  contrary,  that  case,  and  the  case  of  Pratt  V.  Pratt,  96 
U.  S.  704,  24  L.  Ed.  805,  which  it  follows  as  authority,  will 
be  found  upon  analysis  to  furnish  illuminating"  illustrations 
of  the  true  doctrine  applicable  to  the  facts  of  the  instant 
case.  Those  cases  did  not  involve  questions  of  genuine  ad- 
verse possession.  In  Flanary  v.  Kane,  the  defense  was 
sought  to  be  made  that  the  defendants  had  acquired  title 
against  the  judgment  creditors  by  adverse  possession,  but 
as  a  matter  of  fact  the  possession  was  not  adverse.  There 
was  not  in  that  case,  as  there  is  here,  a  conflict  of  title.  The 
possession,  so  far  as  the  former  owner  and  his  creditors 
were  concerned,  was  rightful  from  the  beginning.  The  so- 
called  adverse  occupant  held  and  claimed  title  by,  through 
and  under  the  judgment  debtor.  The  judgments  were  ob- 
tained after  he  had  sold  to  the  predecessors  in  title  of  the 
defendant  but  before  the  title  bond  and  deeds  under  which 
the  defendant  claimed  were  recorded  so  that  the  judgments 
were,  by  virtue  of  the  registry  acts,  which  ruled  the  de- 
cision absolutely,  given  priority  over  the  documentary  title. 
As  stated  in  the  opinion,  "the  right  of  the  judgment  credi- 
tors to  subject  the  land  to  the  lien  of  their  judgments,  re- 
covered after  the  judgment  debtor  had  parted  with  his  in- 
terest therein,  resulted  from  the  failure  of  his  vendee  to 
comply  with  the  registry  acts."  In  the  instant  case  no 
question  under  the  registry  acts  arises,  for  the  simple  rea- 
son that  the  railway  company  does  not  claim  as  a  pur- 
chaser. The  distinction  between  the  two  cases  is  perfectly 
obvious.  In  Flanary  v.  Kane,  the  judgment  debtor  had 
parted  with  his  title  and  the  occupant  was  holding  under 
and  in  privity  with  it;  the  possession  was  rightful  and 
there  was  no  one  who  had  the  right  to  sue  for  possession. 
No  right  to  sue  having  accrued  to  any  one,  section  2915 
could  not  operate.  The  instant  case  presents  exactly  the 
opposite  state  of  facts.  The  possession  of  the  railway  com- 
pany was  not  under  but  against  the  title  of  the  debtor, 
Rorer,  and  there  never  was  a  time  from  the  beginning  of 
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that  adverse  possession,  until  it  ripened  into  a  perfect  title 
by  limitation,  when  he  did  not  have  the  right  to  bring  his 
action.  It  is  interesting  to  note  that,  as  appears  from  the 
briefs  which  are  extant  and  available,  the  very  able  and 
learned  counsel  representing  the  judgment  creditors  in 
Fktmary  v.  Kane,  conceded  that  if  the  defendants  had  de- 
rived their  title  through  sources  different  from  and  adverse 
to  the  title  of  the  judgment  debtor,  the  defense  of  adverse 
possession  would  have  been  good. 

There  are,  undoubtedly,  passages  in  the  opinion  in  FUm~ 
ary  v.  Kane  which,  without  the  light  of  the  exact  facts  with 
which  the  court  was  dealing,  would  support  the  contention 
of  the  appellants.  We  do  not  think,  however,  that  the  court 
would  have  decided  Flanary  v.  Kane  in  favor  of  the  judg- 
ment creditors  if  the  defendant  in  that  case  had  held,  as 
the  railway  company  has  done  in  this  case,  under  an  ad- 
verse title,  and  if  the  distinction  which  we  have  recognized 
had  been  as  fully  presented  as  it  has  been  in  this  case.  We 
do  not  question  the  entire  correctness  of  the  result  in  FUm- 
ary  v.  Kane. 

The  case  of  Pratt  v.  Pratt,  supra,  is  likewise  easily  dis- 
tinguishable from  the  present  case,  and  illustrates,  like 
FUmary  v.  Kane,  the  difference  between  a  true  and  a  so- 
called  adverse  possession.  In  the  Pratt  case,  a  judgment 
debtor  had  conveyed  land  which  was  subject  to  the  lien  of 
a  judgment.  After  his  grantee  had  been  in  possession  for 
the  statutory  period,  the  judgment  creditor  brought  a  suit 
to  enforce  the  lien.  There  was  a  judicial  sale  and  the  pur- 
chaser brought  ejectment  against  the  debtor's  grantee.  The 
latter  relied  upon  the  statute  prescribing  a  limitation 
"(seven  years)  to  actions  for  the  recovery  of  land.  The 
United  States  Supreme  Court,  after  stating  the  case,  said : 
"It  is  obvious  from  this  recital  that  there  was  no  one  who 
could  lawfully  enter  upon  the  land  in  the  defendant's 
(judgment  debtor's  grantee)  possession  until  the  plain- 
tiff's judgment  lien  had  become  perfected  into  a  legal  title 
by  the  sale  and  conveyance."    And  further:  "There  must 


Digitized  by 


Google 


McClanahan's  Admr.  v.  N.  &  W.  Ry.  Co.      677 

be  a  right  of  entry  in  some  one  else  to  be  tolled  by  this 
seven  years'  possession,  and  the  possession  must  be  adverse 
to  this  right  of  entry."  And  further:  "In  the  case  before 
us,  plaintiff  sued  within  five  years  after  his  lien  became  a 
title.  Two  of  the  seven  years'  possession  on  which  the  de- 
fendant relies  was  at  a  time  when  the  plaintiff  had  no  title 
and,  consequently,  no  right  of  action,  and  while  none  ex- 
isted in  those  from  whom  he  derives  title."  These  quota- 
tions from  the  opinion  in  Pratt  V.  Pratt  are  quite  sufficient 
to  show  that  the  decision  in  that  case  was  in  no  way  in  con- 
flict with  the  conclusion  which  we  have  reached  in  the  in- 
stant case. 

The  same  distinguishing  principle  is  affirmatively  recog- 
nized in  Colter  v.  Phillips,  20  Pa.  St.  154,  156,  cited  and  re- 
lied upon  in  Pratt  v.  Pratt.  In  that  case  also  the  action  was 
ejectment.  The  plaintiff  claimed  under  a  sale  to  satisfy  a 
judgment  lien,  and  the  defendant  under  a  so-called  adverse 
possession.  The  Supreme  Court  of  Pennsylvania  held  that 
the  statute  of  limitations  was  not  available  as  a  defense, 
but  clearly  pointed  out  that  if  the  title  of  the  adverse  oc- 
cupant had  not  been  derived  through  the  judgment  debtor 
then  it  could  not  be  subject  to  liens  against  a  title  with 
which  it  was  not  in  privity.  The  court  said:  "A  judg- 
ment creditor  acquires  a  lien  on  all  the  interest  that  the 
defendant  has  in  real  estate  in  the  county,  and  the  debtor 
cannot  affect  it  by  any  conveyance  he  may  make  of  his  es- 
tate *  *  *.  A  title  paramount  to  the  defendant,  or  twenty- 
one  years'  adverse  possession  by  an  intruder  or  stranger 
to  the  defendant,  may  avail  to  defeat  the  rights  and  reme- 
dies of  a  lien  creditor.  A  possession  that  would  bar  the 
debtor  would  divest  the  rights  of  his  creditor.  But  a  party 
coming  into  possession  under  and  according  to  the  title  of 
the  defendant  (the  judgment  debtor)  takes  it  cum  onere, 
and  the  creditor's  relation  to  the  land  remains  unchanged." 

Ii  LeRoii  v.  Roaers.  (Cal.),  89  Am.  Dec.  88,  the  material 
facts  were  as  follows :  A  man  named  Leese,  who  held  the 
lwral  title  to  land  under  *  natent  dated  March  2,  1858,  ex- 
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ecuted  a  mortgage  to  one  Vallejo.  The  mortgage  was  ju- 
dicially foreclosed  in  1860  and  the  land  was  sold,  but  the 
deed  was  not  delivered  to  the  purchaser  until  1862.  The 
mortgage  constituted  merely  a  lien  on  the  land,  and  was 
substantially  the  same  as  a  judgment.  At  the  date  of  the 
issuance  of  the  patent  to  Leese,  one  Rogers  was* in  posses- 
sion of  the  land,  but,  as  adverse  possession  does  not  run 
against  the  State,  his  adverse  occupancy  did  not  begin  to 
operate  until  the  State  had  parted  with  its  title  by  grant 
to  Leese.  As  soon  as  this  was  done,  the  possession  of  Rog- 
ers became  in  a  true  legal  sense  adverse  to  Leese,  a  right 
of  action  at  once  accruing  to  the  latter,  and  the  statute  of 
limitation  (five  years)  at  once  beginning  to  run  against 
that  right.  In  1864,  less  than  five  years  from  the  date  on 
which  the  purchaser  acquired  his  title  under  the  fore- 
closure, but  more  than  five  years  after  the  statute  had  com- 
menced to  run  in  favor  of  Rogers  and  against  Leese,  par- 
ties claiming  under  the  foreclosure  sale  brought  an  action 
of  ejectment  against  Rogers,  who  rested  his  defense  upon 
adverse  possession.  From  this  statement,  and  from  the 
following  quotation,  it  will  be  seen  that  this  case  of  LeRoy 
V.  Rogers  involved  the  question  now  before  us.  The  opin- 
ion of  the  California  court  is  so  directly  in  point  that  we 
quote  somewhat  fully  from  it,  as  follows: 

"The  plaintiffs  raise  the  point  that  they  are  not  barred 
by  the  lapse  of  time,  because,  as  they  say,  their  right  of 
action  first  accrued  in  1862,  upon  the  execution  of  the  sher- 
iff's deed  in  pursuance  of  the  judgment  of  foreclosure  of 
the  mortgage  of  Leese  to  Vallejo.  We  do  not  find  that  the 
point  has  heretofore  been  presented  to  the  court,  but  it  is 
more  plausible  than  real,  and  its  solution  is  not  difficult. 

"It  will  not  be  contended  that  a  right  of  action  accrues 
successively  to  each  of  the  several  purchasers  of  the  same 
parcel  of  land,  in  the  sense  in  which  that  term  is  used  in 
statutes  of  limitation,  as  against  the  person  in  adverse 
Dosspssion.  at  the  time  of  the  first  purchase.  Were  it  so, 
it  would  be  in  the  rower  of  any  one  to  avoid  the  statute  bv 
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simply  conveying  the  land  during  the  running  or  after  the 
expiration  of  the  five  yeark.  The  plaintiffs,  to  maintain 
their  proposition,  must  demonstrate  that  a  purchaser  at  a 
foreclosure  sale  comes  in  under  an  independent  title — that 
his  title  is  not  the  title  of  a  mortgagor,  but  a  title  that  then 
first  sprang  into  being,  or  is  derived  from  a  title  then  ex- 
isting, but  that  did  not  confer  the  right  of  entry.  Where 
one,  possessing  only  those  rights  in  the  land  that  grow  out 
of  prior  possession,  is  ousted  after  the  expiration  of  five 
years,  he  is  barred  of  his  recovery;  and  if  he  thereafter  ac- 
quires the  title  from  the  general  government*  it  may  prop- 
erly be  said  that  he  then  acquires  an  independent  title,  and 
that  a  right  of  action  then  accrues  to  him  against  the  ad- 
verse possessor.  And  the  remainderman,  upon  the  expira- 
tion of  the  particular  estate,  does  not  come  in  under  it,  but 
claims  through  an  independent  source  of  title,  and  he  has 
his  action  though  the  particular  estate  may  have  been  cut 
off  from  a  recovery  against  the  adverse  possessor.  But 
such  is  not  the  case  with  the  purchaser  at  the  foreclosure 
sale.  His  estate  in  the  land  is  the  estate  that  the  mort- 
gagor had,  and  he  is  assignee  of  the  mortgagor,  in  every 
sense,  so  far  as  the  title  is  concerned,  that  he  would  have 
been  had  the  mortgaged  premises  been  conveyed  directly 
by  the  mortgagor,  instead  of  indirectly  and  through  the 
operation  of  a  judicial  sale.  He  does  not  differ  in  this  re- 
spect from  one  who  purchases  at  an  official  sale,  made  in 
satisfaction  of  a  judgment  lien." 

If  the  Vallejo  mortgage,  in  the  case  last  cited,  had  not 
been  foreclosed  until  1864,  and,  instead  of  an  ejectment 
suit  by  the  purchaser,  the  case  confronting  the  California 
court  had  been  a  foreclosure  suit  to  which  Sogers  had  been 
made  a  party,  there  can  be  no  doubt  that  the  obvious  and 
substantial  rights  of  the  parties  would  have  led  to  the 
same  result  as  that  which  was  reached  in  the  ejectment 
suit.  Neither  can  we,  in  the  instant  case,  permit  a  suit  in 
equity  to  take  the  place  of  an  action  at  law  without  apply- 
ing to  the  equity  suit  the  statute  which  was  designed  to  bar 
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the  action.  That  statute,  as  already  pointed  out,  did  not 
mention  equity  suits  to  foreclose  liens  for  the  plain  reason 
that  they  are  not  appropriate  proceedings  to  try  title. 
Whenever  they  are  so  used,  the  bar  of  the  statute  must  be 
recognized.  (Drwnwright  v.  Hite,  supra).  The  statute 
cannot  be  nullified  by  indirection. 

The  decision  in  LeRoy  v.  Rogers  evidently  proceeds  upon 
the  sound  theory  that  a  judicial  sale  is  a  mere  means  of 
transferring  title,  and  that  the  application  of  the  statute 
does  not  depend  upon  the  form  of  the  creditor's  remedy,  or 
upon  his  right  to  sue,  but  depends  upon  the  existence  or 
non-existence,  during  the  statutory  period,  of  a  right  of 
action  in  the  title  upon  which  the  lien  rests. 

The  decision  in  LeRoy  v.  Rogers  also  furnishes  a  con- 
venient answer  to  the  suggestion  that  adverse  possession 
against  a  life  tenant  does  not  bar  an  action  by  the  remain- 
derman, and  that  for  a  like  reason  it  ought  not  to  bar  a 
creditor,  since  the  adverse  possession  invades  the  rights 
of  neither.  The  remainderman  "does  not  come  in  under" 
the  particular  estate,  "but  claims  through  an  independent 
source  of  title."  See  also  Pry  or  V.  Winter,  147  Cal.  554, 
558.  So,  too,  an  owner  of  the  minerals  under  a  title  which 
has  been  severed  from  the  title  to  the  surface,  is  not  af- 
fected by  adverse  possession  of  the  surface,  because  there 
has  been  no  disseisin  as  to  the  minerals,  and  neither  such 
owner  nor  any  one  for  him  has  any  right  of  action  against 
the  adverse  occupant. 

We  are  not  without  Virginia  authority  which  seems  to 
us  directly  in  point.  In  the  case  of  Virginia  &  West  Vir- 
ginia Coal  Compcmy  V.  Green  Charles,  reported  in  3  Va* 
Law  Reg.  (N.  S.),  at  p.  492,  the  effect  of  a  tax  lien  as 
against  a  title  by  adverse  possession  is  interestingly  dis- 
cussed. The  opinion  is  by  Judge  Henry  C.  McDowell,  o£ 
the  District  Court  for  the  Western  District  of  Virginia, 
whose  recognized  learning,  ability,  and  wide  experience  at 
the  bar  and  on  the  bench  with  questions  involving  the  land 
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laws  of  Virginia  entitle  his  views  to  great  respect,  He 
deals  with  the  question  as  follows: 

"Under  statutes  such  as  those  of  this  State,  the  title  of 
the  tax  purchaser  is  a  derivative  title.  McDonald  V.  Han- 
nah, 51  Fed.  73,  74;  Hannah  V.  McDonald,  59  Fed.  977, 980. 
See  Blackwell  Tax  Titles  (1st  Ed.),  sections  2323-3,  p. 
548 :  'Where  the  law  requires  the  land  to  be  listed  in  the 
name  of  the  owner  of  the  fee  or  of  any  other  interest  in 
the  estate,  provides  for  a  personal  demand  of  the  tax,  and, 
in  case  of  default,  authorizes  the  seizure  of  the  body  or 
goods  of  the  delinquent  in  satisfaction  of  the  tax,  and,  in 
terms  or  upon  a  fair  construction  of  the  law,  permits  a 
sale  of  the  land  only  when  all  other  remedies  have  ex- 
hausted, then  the  sale  and  conveyance  by  the  officer  passes 
only  the  interest  of  him  in  whose  name  it  was  listed,  upon 
whom  the  demand  was  made,  who  had  notice  of  the  pro- 
ceedings, and  who  alone  can  be  regarded  as  legally  delin- 
quent. In  such  case  the  title  is  a  derivative  one,  and  the 
tax  purchaser  can  recover  in  ejectment  only  such  interest 
as  he  may  prove  to  have  been  vested  in  the  defaulter  at  the 
time  of  the  assessment.'  If  the  contention  of  the  plaintiff 
be  upheld,  we  must  construe  section  661  as  being  in  con- 
flict with  section  2915 — the  statute  of  limitation.  'No  per- 
son shall  *  *  *  bring  an  action  to  recover  any  land  lying 
west  of  the  Alleghany  mountains  but  within  ten  years 
next  after  the  time  at  which  the  right  *  *  *  to  bring  such 
action  shall  have  first  accrued  to  himself  or  to  some  person 
through  whom  he  claims.9  But  if  section  661  be  construed 
as  the  defendant  contends  this  conflict  is  avoided,  and  this 
fact  affords  a  reason  of  some  weight  for  adopting  the  con- 
struction of  section  661  above  chosen.  36  Cyc,  p.  1146 ;  26 
Am.  &  Eng.  Encyc.  616-17-18;  Black  Interp.  Law  (1st 
Ed.),  pp.  17,  60-61;  1  Fed.  Stats.  Ann.  XCIII,  31-b;  Suth- 
erland Stat.  Constr.  (1st  Ed.),  section  288. 

"Counsel  for  plaintiff  build  up  a  somewhat  plausible 
argument  on  the  decisions  holding  that  the  State's  lien  for 
taxes  is  a  paramount  lien.    It  is  true  that  Pearson  could 
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not  have  encumbered  the  land  by  any  lien,  even  to  the  suf- 
fering of  a  judgment  lien ;  either  before  or  after  the  first 
of  January,  1876,  which  would  not  have  been  subordinate 
to  the  tax  lien  and  which  would  not  have  been  extinguished 
by  the  tax  sale.  It  is  also  true  that  a  sale,  or  devise  of  the 
land  by  Pearson,  or  a  transmission  of  his  title  by  descent, 
after  the  said  date  could  not  affect  the  validity  of  the  tax 
sale.  But  it  does  not  follow  that  the  ripening  of  RatliflPs 
title  by  adversary  possession  is  also  nullified  by  the  tax 
sale.  The  difference  is  that  all  such  lienors,  vendees,  de- 
visees or  heirs  acquire  their  rights  through  and  under 
Pearson.  Ratliff  acquired  his  right  in  opposition  to  Pear- 
son. Any  one  who  acquired  a  lien  on  the  land  from  Pear- 
son's predecessors  in  title,  and  any  one  who  acquired  a 
lien  on  or  the  ownership  of  the  land  from  or  under  Pear- 
son, are  his  privities  in  title.  Ratliff  is  a  stranger  to  the 
Pearson  title. 

"Counsel  ask  what  would  have  been  the  result  if  the  ta* 
sale  had  been  held  on  January  2,  1879.  I  think  the  answer 
is  thpt  the  State  wpuld  in  such  event  have  offered  a  wholly 
worthless  tax  title  for  sale.  It  is  perfectly  true  that,  if  the 
Pearson  title  was  in  1876  a  valid  title,  by  assessing  him 
with  the  taxes  for  that  year  the  State  acquired  a  valid  and 
valuable  lien  on  the  land.  But  there  is  certainly  no  Vir- 
ginia decision,  so  far  as  I  know,  which  holds  that  delay  in 
foreclosing  this  lipn,  accompanied  by  the  ripening  of  an  ad- 
verse possession  of  the  land  by  a  stranger  to  the  taxpayer, 
may  not  ma^e  the  lien  valueless.  And  I  can  see  no  reason. 
why  the  result  should  be  otherwise.  If  the  position  I  take 
be  souqd,  it  is  entirely  true  that  a  well  adyised  proposing 
tax  purchaser  would  not  buy  at  a  tax  sale,  where  an  ad- 
verse title  had  ripened  before  the  tax  sale  is  held,  or  will 
ripen  so  soon  after  the  tax  sale  that  suit  cannot  be  in- 
stituted before  the  adverse  title  ripens.  And  it  follows 
tljat  the  tax  lien  is,  or  may  be,  in  such  case  valueless/9 

The  italicized  language  appearing  in  the  above  quotation 
from  Judge  McDowell's  opinion  indicates  the  weakness  in 
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the  appellants'  position  in  this  case.  It  is  true  that  here 
they  are  seeking  to  pass  the  title  of  Rorer  and  to  try  the 
railway  company's  title  in  the  same  proceeding,  thus  avoid- 
ing an  action  of  ejectment  against  the  latter.  It  cannot, 
however,  be  seriously  contended  that  the  substantial  rights 
of  the  parties  can  be  affected  by  the  form  of  the  procedure. 
The  purchaser  must  claim  under  Rarer,  and  must,  there- 
fore, come  within  the  plain  language  of  section  2915  of  the 
Code,  which,  in  terms,  bars  an  action  not  only  as  to  the 
party  to  whom  the  right  first  accrued  (Rorer)  but  as  to 
those  claiming  through  him. 

We  are  of  opinion,  therefore,  that  the  property  of  the 
Norfolk  &  Western  Railway  Company  is  entitled  to  im- 
munity from  the  lien  of  the  appellant's  judgments  on  the 
broad  ground  that  a  true  adverse  possession  confers  a  per- 
fect title  free  from  defects  created  or  suffered  by  the  form- 
er owner.  We  have,  however,  already  pointed  out  that  the 
judgments  owned  by  the  appellant  were  recovered  after 
the  adverse  possession  had  commenced  to  run  against 
Rorer.  In  the  light  of  this  fact,  there  is  another  and 
further  very  strong  view  of  the  effect  of  adverse  possession 
in  this  case  which  is  forcibly  presented  by  Judge  Sims  in 
a  separate  opinion  handed  down  by  him,  and  in  which  he 
concurs  in  the  result  arrived  at  by  us ;  and  inasmuch  as  it 
is  not  essential  to  the  decision  in  this  case  that  we  should 
go  further,  a  majority  of  the  court  is  of  opinion  that  the 
decision  herein  should  be  limited  as  a  precedent  to  cases  in 
which  liens  have  been  obtained  subsequent  to  the  beginning 
of  the  adverse  occupant's  claim  of  title. 

The  sum  and  substance  of  our  decision  is,  that  any  title 
to  the  property  claimed  by  the  Norfolk  &  Western  Railway 
Company  which  could  be  acquired  by  virtue  of  the  lien  of 
the  judgments  asserted  in  this  suit  would  be  a  title  held 
under  Rorer;  that  the  ricrht  of  action  to  assert  such  title 
would  be  in  terms  barred  by  section  2915  of  the  Code;  and 
that  thp  effect  of  this  section  cannot  be  avoided  by  resort- 
ing to  a  chancery  suit.    We  have  not  held  that  the  credi- 
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tors  could  not  sell  the  right,  title  and  interest  of  Rorer  him- 
self and  pass  such  rights  as  he  would  have  to  the  purchaser 
at  a  judicial  sale.  This  could  have  been  done  in  the  instant 
case  either,  (1)  by  originally  omitting  the  Norfolk  & 
Western  Railway  Company  as  a  party,  or  (2)  by  dismiss- 
ing the  cause  as  to  that  company  when  the  character  of  its 
title  was  disclosed,  or  (3)  by  a  decree  for  sale,  subject  to 
the  right  of  the  company  to  assert  that  title  in  any  action 
at  law  by  the  purchaser  at  the  judicial  sale.  The  appel- 
lants have  not  asked  for  or  desired  such  a  sale.  Manifestly 
it  would  avail  them  nothing. 

We  do  not  decide  the  question  raised  by  counsel  in  the 
instant  case  as  to  whether  the  railway  company  can  be  re- 
garded in  the  light  of  the  facts  as  a  proper  party.  There 
is  certainly  very  respectable  authority  to  support  the  view 
that  it  cannot  be  so  regarded.  Dial  V.  Reynolds,  96  U.  S. 
340,  24  L.  Ed.  646;  Banning  V.  Bradford,  (Minn.),  18  Am. 
Rep.  398 ;  Croghan  v.  Spence,  53  Cal.  15.  But  while  pass- 
ing this  question,  we  may  well  suggest  that  if  the  railway 
company  had  never  been  made  a  party,  and  there  had  been 
a  judicial  sale  of  the  property  to  satisfy  the  judgments, 
the  purchaser  would  necessarily  have  stood  just  where 
Rorer  would  stand,  and  could,  no  more  than  he,  recover 
the  premises.  Such  purchaser,  as  in  LeRoy  v.  Rogers, 
supra,  would  be  powerless  in  the  face  of  the  railway  com- 
pany's adverse  possession  which  has  not  only  extinguished 
the  Rorer  title  but  created  and  conferred  on  the  defendant 
company  a  brand-new  and  indefeasible  one,  which  cannot 
be  sold  for  Rorer's  debts.  See  Va.  &c.  Co.  v.  Charles,  sur 
pra. 

Dealing  with  the  case  as  it  is,  however,  and  assuming 
that  the  question  of  title  between  a  judgment  debtor  and 
an  adverse  claimant  can  be  tried  in  a  suit  to  enforce  the 
judgment  lien,  then  the  statute  of  limitations  must  be  held 
to  protect  the  adverse  claimant  if  he  shows,  as  the  railway 
company  has  done  in  this  case,  sufficient  facts  as  to  the 
character  and  duration  of  his  possession.    As  Judge  Riely 
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said  in  Drumurright  v.  Hite,  supra,  "  If  a  legal  right  would 
be  barred  in  a  suit  to  enforce  it  in  a  court  of  law,  it  or  an 
analogous  equitable  right  will  be  likewise  barred  in  a  suit 
to  enforce  it  in  the  equitable  forum." 

We  are  not  at  all  satisfied  that  there  are  not  other 
grounds  (two  of  them  discussed  by  Judge  Burks)  upon 
which  the  decree  as  to  the  railway  company  should  be  af- 
firmed, but  we  are  content  to  rest  our  decision  upon  the  de- 
fense of  adverse  possession* 

Except  as  indicated  herein,  we  concur  in  all  respects  in 
the  opinion  delivered  by  Judge  Burks. 

Whittle  P.,  and  Prentis,  J.,  concur  in  the  opinion  of 
Kelly,  J. 

Burks,  J.  : 

This  is  a  lien  creditors'  bill  filed  by  several  judgment 
creditors  of  Ferdinand  Rorer,  suing  for  the  benefit  of 
themselves  and  all  other  lien  creditors  of  the  said  Rorer 
who  would  contribute  to  the  expense  of  the  suit,  for  the 
purpose  of  subjecting  his  real  estate  to  the  payment  of 
the  liens  thereon.  The  bill  was  several  times  amended  and 
supplemented,  and  various  petitions  were  filed  in  the  case. 
A  number  of  questions  as  to  procedure  were  raised,  all  of 
which  were  disposed  of  on  the  former  hearing  of  this  case. 
McClanahan's  Admr.  v.  Norfolk  &  Western  Ry.  Co.,  118 
Va.  388,  11  Va.  App.  351.  On  that  hearing  this  court, 
among  other  things,  decided  the  following  points  : 

(1)  An  amendment  of  a  lien  creditors'  bill  which  sets 
out  in  detail  other  lands  bound  by  the  plaintiffs  judgments 
and  brings  before  the  court  all  those  who  claim  to  be  in- 
terested in  those  lands  adversely  to  the  lien  creditors,  is 
not  a  departure  from  the  original  bill,  and  does  not  make 
a  new  case,  although  it  contains  some  averments  not  con- 
tained in  the  original  bill ;  and  as  to  lien  creditors  who  sub- 
sequently prove  their  debts  in  the  case,  the  filing  of  the  bill 
stops  the  running  of  the  statute  of  limitations. 
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(2)  The  removal  of  the  judgment  debtor  from  the  State 
is  of  itself  an  obstruction  to  a  suit  to  enforce  the  judgment, 
and  the  statute  of  limitations  does  not  run  against  the  judg- 
ment while  the  debtor  remains  out  of  the  State. 

(3)  A  judgment  which  is  a  lien  on  land  in  the  hands  of 
an  alienee  of  a  judgment  debtor,  and  which  is  not  barred 
as  against  the  debtor  because  of  his  removal  from  the 
State,  may  be  enforced  against  the  lands  in  the  hands  of 
such  alienee,  although  the  latter  has  in  no  way  obstructed 
the  prosecution  of  the  plaintiff's  rights.  Section  2933  of 
the  Code  does  not  apply  to  such  case. 

(4)  The  doctrine  of  laches  has  no  application  to  a  suit 
to  subject  land  in  the  hands  of  the  judgment  debtor  or  his 
alienees  to  the  lien  of  the  judgment.  The  judgment  is  an 
express,  absolute,  statutory  lien  on  the  debtor's  real  estate, 
and  the  right  to  resort  to  a  court  of  equity  to  enforce  it  is 
a  legal  right,  without  terms  or  conditions,  and  continues 
during  the  life  of  the  judgment. 

The  correctness  of  the  above  propositions  cannot  now  be 
called  in  question,  even  if  we  were  disposed  to  do  so,  as 
they  have  become  the  law  of  the  case.  Steinman  v.  Clinch- 
field  Cool  Corporation,  14  Va.  App.  499. 

On  the  former  hearing,  the  cause  was  heard  on  an  appeal 
from  decrees  of  the  trial  court  sustaining  demurrers  to  ap- 
pellants' several  bills  and  petitions,  and  refusing  to  hear 
the  cause  on  the  master's  report.  The  demurrers,  of 
course,  admitted  all  facts  stated  in  said  bills  and  petitions 
that  were  well  pleaded,  and  the  decision  on  the  former 
hearing  was  based  on  such  admissions.  Facts  controverted 
by  the  answers  were  not  considered,  and  as  to  these  the 
cause  is  still  at  large  and  undecided.  Upon  the  allegations 
of  the  bill,  admitted  by  the  demurrer,  it  was  held  that  the 
Norfolk  &  Western  Railway  Company  was  a  proper  parly 
to  the  suit,  but  upon  the  facts  set  up  m  its  answer,  no  de- 
cision was  rendered  as  to  the  propriety  or  necessity  of  mak- 
ing it  a  party.  This  court  also  declined  to  pass  on  the  re- 
port of  the  commissioner  in  chancery,  but  remanded  the 
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cause  to  the  trial  court  where  it  was  declared  that  the  de- 
tails of  the  report  could  be  more  safely  worked  out. 

When  the  case  was  remanded,  the  trial  court  refused  to 
pass  on  exceptions  to  the  commissioner's  report,  and  re- 
ferred the  cause  to  another  commissioner  with  directions 
to  re-execute  the  order  of  reference  which  had  been  pre- 
viously entered  in  the  cause.  Under  this  new  reference,  the 
commissioner  made  a  report  of  the  liens  against  Ferdinand 
Rorer's  estate,  and  their  relative  priorities,  and  of  the  lands 
subject  to  the  liens  of  the  judgments  proved  and  the  order 
in  which  said  lands  were  to  be  subjected.  To  this  report 
various  exceptions  were  filed  by  the  landowners,  which 
raised  most  of  the  questions  to  be  hereinafter  considered. 
So  much  of  the  evidence  as  is  necessary  will  be  stated  in 
connection  with  the  consideration  of  these  various  excep- 
tions. 

The  commissioner  to  whom  the  cause  was  referred  re- 
ported numerous  judgments  against  Ferdinand  Rorer  re- 
covered in  the  years  1884,  1885  and  1886,  and  stated  the 
order  of  their  priority.  These  judgments  were  all  reported 
as  alive  and  subsisting  liens  on  the  real  estate  of  the  defend- 
ant Rorer.  He  also  reported  numerous  parcels  of  real  es- 
tate liable  to  the  lien  of  said  judgment::,  and  the  order  of 
their  liability.  In  the  class  of  unaliened  lands,  the  commish 
sioner  placed  an  undivided  one-half  interest  in  a  parcel  of 
land  containing  one  acre,  which  was  conveyed  to  F.  Rorer 
&  Son  by  John  Trout  and  wife,  by  deed  dated  May  5,  1874, 
in  the  possession  of  the  Norfolk  and  Western  Railway  Com- 
pany, and  subsequently  known  as  the  Norfolk  and  Western 
Railway  office  building  lot.  F.  Rorer  &  Son  never  thereafter 
conveyed  this  lot  to  anyone,  and  it  stands  on  the  records  in 
their  names  to-day.  The  next  conveyance  of  this  lot  of  rec- 
ord is  a  deed  from  Waid  and  Terry  to  the  Roanoke  Land  & 
Imp.  Co.,  but  how,  if  at  all,  they  acquired  title  is  not  dis» 
closed  by  the  records.  The  chain  of  conveyances  from  Waid 
and  Terry  to  the  present  owners  is  complete.  With  reference 
to  this  lot,  the  commissioner  says  the  Norfolk  and  Western 
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Railway  Company  is  now  in  possession  of  this  tract  of  land, 
and  has  been  for  a  number  of  years,  and  claims  the  same  by 
the  most  notorious  acts  of  adverse  possession,  exercised  by 
itself  and  those  under  whom  it  claims,  as  set  out  in  its  an- 
swer filed  in  this  cause,  and  as  shown  by  the  agreed  state- 
ment of  facts  filed  before  the  commissioner,  which  was  re- 
turned with  his  report.  The  commissioner  further  states 
that  as  the  question  of  whether  or  not  the  railway  com- 
pany's adverse  possession  amounts  to  a  good  and  sufficient 
title,  is  purely  a  question  of  law,  he  does  not  wish  to  pass 
upon  it,  but  respectfully  submits  it  to  the  judgment  of  the 
court. 

The  Norfolk  &  Western  Railway  Company  filed  sundry 
exceptions  to  this  report,  by  which  it  is  sought  to  set  up  the 
following  defenses  to  the  judgments  asserted  against  the 
real  estate  claimed  by  it  : 

(1)  That  it  had  acquired  title  to  the  premises  by  ad- 
verse possession,  and  hence  the  land  was  not  bound. by 
plaintiffs'  judgments. 

(2)  That  the  land  had  been  conveyed  to  F.  Rorer  &  Son 
as  a  partnership,  that  it  was  acquired  by  the  partnership, 
with  partnership  funds,  for  partnership  purposes,  and 
hence  was  personal  property  and  not  liable  to  plaintiffs' 
judgments. 

(3)  That  prior  to  the  rendition  of  any  of  the  judgments 
proved  in  the  cause,  the  interest  of  F.  Rorer  in  the  lot  in 
controversy  had  been  conveyed  to  trustees  and  thereby  ap- 
propriated to  a  fund  for  the  payment  of  all  the  debts  of  F. 
Rorer,  and  that  he  had  no  equity  of  redemption  in  such  con- 
veyance. 

(4)  That  the  complainants  were  equitably  estopped  from 
setting  up  their  judgments  against  the  lot  in  controversy. 

These  exceptions  of  the  railway  company  were  sustained 
by  the  trial  court,  and  a  decree  was  entered  dismissing  the 
case  as  to  the  railway  company.  It  is  from  this  decree  that 
the  present  appeal  was  taken. 
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The  briefs  of  counsel  filed  in  this  case  have  presented  the 
case  with  great  ability,  and,  though  they  cover  upwards  of 
six  hundred  pages,  they  have  been  read  with  pleasure.  The 
cases  cited  and  discussed  in  the  briefs  cannot  be  reviewed 
in  an  opinion  of  ordinary  length,  nor  do  I  deem  it  neces- 
sary to  review  them,  as  the  questions  involved  can  be  de- 
cided by  the  application  of  well  established  principles. 

It  is  earnestly  insisted  by  the  railway  company  that  it 
has  acquired  perfect  title  to  the  lot  in  controvery  by  ad- 
verse possession  for  the  statutory  period,  and  that  it  can- 
not be  deprived  of  this  title  by  being  made  a  party  to  a 
chancery  suit  to  enforce  judgments  against  a  defendant  un- 
der whom  the  railway  company  does  not  claim.  In  fact,  it 
denies  that  the  railway  company  is  either  a  necessary  or 
proper  party  to  this  suit. 

Disposing  of  the  last  question  first,  I  have  no  doubt  that 
the  railway  company  is  a  proper  party  to  this  suit!  If  it 
ever  had  title  by  adverse  possession,  it  did  not  acquire  it 
before  1898.  It  claims  that  its  predecessor  in  title  entered 
upon  the  lot  in  controversy  in  the  year  1883,  and  proceeded 
to  make  valuable  improvements  thereon.  This  claim  could 
not  ripen  into  title  until  the  expiration  of  the  fifteen  years 
required  by  the  statute.  Up  to  the  very  last  day  before  the 
expiration  of  the  statutory  period,  there  was  no  title  by  ad- 
verse possession.  The  title  by  adverse  possession  was  ac- 
quired only  upon  the  completion  of  fifteen  years  of  adverse 
possession.  The  judgments  sought  to  be  enforced  in  this 
cause  were  recovered  and  docketed  in  the  years  1884,  1885 
and  1886.  Long  after  that,  if  ever,  the  title  of  the  railway 
company  accrued,  and  in  a  suit  for  the  enforcement  of  liens 
on  the  property,  the  railway  company  was  certainly  a 
proper  party,  if  not  a  necessary  party,  as  it  has  been  held 
time  and  again  that  it  is  improper  for  a  court  to  sell  lantf 
until  tbe  rights  of  the  parties  in  reference  thereto  have  been 
ascertained  and  settled.  This  could  not  properly  be  done 
without  making  the  railway  company  a  party.    Buchanan, 


Digitized  by 


Google 


690  15  Virginia  Appeals. 

V.  Smith,  115  Va.  704,  8  Va.  App.  645;  Woolfolk  v.  Graves, 
113  Va.  182,  6  Va.  App.  179;  HorUm  v.  Bond,  28  Gratt  (69 
Va.)  815. 

The  railway  company  invokes  section  2915  of  the  Code 
for  its  protection.  That  section,  so  far  as  applicable  to  this 
case,  is  as  follows: 

"No  person  shall  make  an  entry  on,  or  bring  an  action  to 
recover,  any  land  lying  east  of  the  Alleghany  mountains, 
but  within  fifteen  years  *  *  *  next  after  the  time  at  which 
the  right  to  make  such  entry  or  bring  such  action  shall  have 
first  accrued  to  himself  or  to  some  person  through  whom 
he  claims  *  *  *." 

It  is  to  be  borne  in  mind  that  this  is  not  an  action  to  re- 
cover land,  nor  a  suit  to  establish  the  right  of  entry.  The 
suit  of  a  judgment  creditor  to  enforce  his  lien  against  land 
is  not  a  suit  to  recover  the  land  itself.  It  would  seem  from 
a  mere  reading  of  the  statute  that  it  has  no  application  to  a 
case  of  this  kind,  and  this  was  the  view  taken  of  it  by  this 
court  in  FkLnary  v.  Kane,  102  Va.  547,  557,  to  which  further 
reference  will  be  made  later.  Section  3567  of  the  Code  de- 
clares that  every  judgment  for  money  rendered  in  this 
State  "shall  be  a  lien  on  all  the  real  estate  of  or  to  which 
such  person  is  or  becomes  possessed  or  entitled  at  or  after 
the  date  of  such  judgment"  Section  3571  declares  that  the 
lien  of  this  judgment  may  be  enforced  in  equity,  and  sec- 
tion 3577  fixes  the  life  of  the  judgment,  or  the  time  during 
which  it  may  be  so  enforced.  On  the  former  hearing  of  this 
case  in  this  court,  it  was  held  that  the  judgments  here 
sought  to  be  enforced  were  still  alive  and  enforceable,  and 
were  not  barred  by  the  act  of  limitations.  It  would  seem 
plain,  therefore,  that  at  the  time  these  judgments  were  ren- 
dered (which  were  duly  docketed) ,  they  were  liens  on  what- 
ever estate  or  interest  F.  Rorer  then  had  in  the  lot  in  con- 
troversy which  still  stood  upon  the  records  in  the  name  of 
F.  Rorpr  &  Son.  The  judgments  have  not  been  discharged, 
and  if  they  were  liens  on  this  property  at  the  time  of  their 
rendition,  they  are  still  liens  thereon,  unless  such  liens  have 
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in  some  way  been  taken  away.  It  is  claimed  on  behalf  of 
the  railway  company  that,  if  they  were  ever  liens  on  their 
property,  such  liens  have  been  taken  away  by  virtue  of  the 
fact  of  adverse  possession  of  the  property  by  the  railway 
company,  and  those  under  whom  it  claims,  for  the  statutory 
period.  It  is  further  claimed  that  this  adversary  possession 
gives  good  title  against  all  the  world,  including  the  judg- 
ment creditors  aforesaid.  It  may  be  conceded  for  the  pur- 
poses of  this  case  that  a  title  acquired  by  adverse  possession 
is  a  perfect  title,  and  good  against  all  the  world,  but  it  must 
first  be  established  that  such  title  has  been  acquired.  The 
statute  of  limitations  is  generally  a  mere  obstacle  placed 
between  a  man  and  the  enforcement  of  a  right  which  he 
would  otherwise  enjoy.  Remove  the  obstacle  and  ordinarily 
the  right  will  revive,  in  the  absence  of  statutory  regulation. 
But  when  title  to  land  has  become  vested  by  the  statute  of 
limitations,  the  repeal  of  the  statute  cannot  divest  a  title 
so  acquired.  Campbell  v.  Holt,  115  U.  S.  620.  But  even  as 
to  land,  in  order  that  the  statute  may  begin  to  run,  there 
must  be  an  invasion  of  the  rights  of  another.  Adverse  pos- 
session to  constitute  title  must  be  such  an  invasion  of  the 
rights  of  another  as  will  give  that  other  a  cause  of  action, 
and  the  letter  must  fail  to  institute  his  action  within  the* 
time  prescribed  by  the  statute  in  order  to  confer  title  on 
the  adverse  holder.  In  other  words,  he  must  be  negligent 
in  the  enforcement  of  his  rights.  It  is  only  as  to  such  per- 
sons that  the  title  so  acquired  is  good,  and  only  when  the 
rights  of  all  persons  are  thus  barred  is  the  title  perfect. 
This  is  illustrated  by  many  cases.  Where  an  estate  is  given 
to  A  for  life,  with  remainder  in  fee  to  B,  no  length  of  ad- 
verse possession  against  A  can  bear  the  rights  of  B,  because 
his  right  has  at  no  time  been  invaded.  So  also,  where  there 
has  been  a  severance  of  the  title  between  the  surface  and 
the  underlying  minerals,  no  length  of  adverse  possession  of 
the  surface  will  bar  the  right  of  the  owner  of  the  minerals. 
So  also,  where  land  is  conveyed  subject  to  building  restric- 
tions, no  length  of  adverse  possession  by  the  occupant  who 
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does  not  violate  the  restrictions  can  abrogate  the  restrict 
tions.  This  results,  not  because  of  the  absence  of  anyone 
who  can  sue,  but  because  the  rights  of  the  other  party  have 
not  been  invaded.  Elys  V.  Winn,  22  Gratt.  (63  Va.)  224; 
BoUing  v.  Teel,  76  Va.  487;  Interstate  Co.  v.  CUntwood  Co., 
105  Va.  574;  In  re  Nesbit,  2  Brit.  Rul.  Cas.  844,  858-860. 
See  also  Merritt  v.  Hughes,  36  W.  Va.  356,  362. 

The  judgment  creditor  has  no  interest  in  the  land  of  his 
debtor.  He  has  neither  a  jus  in  re  nor  a  jus  ad  rem.  He 
has  no  right  to  the  possession.  He  has  simply  a  lien  upon 
the  land,  and  the  right  to  subject  it  to  the  discharge  of  that 
lien.  The  duration  of  that  lien  is  prescribed  by  statute, 
and  during  the  time  prescribed  he  may  enforce  it  in  equity. 
The  right  is  given  in  the  most  explicit  terms,  and  will  not 
be  denied  unless  taken  away  by  some  other  statute  in 
equally  explicit  language.  In  the  case  in  judgment,  there 
never  was  a  time  when  the  judgment  creditors,  as  such, 
could  have  made  an  entry  upon  or  brought  an  action  to  re- 
cover the  land.  They  have  never  claimed  the  land  but  only 
a  lien  upon  it,  and  nothing  done  by  the  railway  company 
has  interfered  with  that  right,  or  given  to  the  judgment 
creditors  any  cause  of  action  which  they  did  not  previously 
have.  This  was  substantially  held  in  the  case  of  Flanary 
v.  Kane,  supra. 

It  is  ingeniously  argued,  however,  by  counsel  for  the  rail- 
way company  that  Flanary  v.  Kane  is  rested  upon  Pratt  v. 
Pratt,  96  U.  S.  704,  which  in  turn  is  based  in  part,  at  least, 
upon  Coulter  V.  Phillips,  20  Pa.  St.  154,  and  that  in  all 
these  cases  the  adverse  occupant  claimed  title  under  the 
judgment  debtor,  and  that  hence  Flanary  v.  Kane  is  to  be 
distinguished  from  the  instant  case,  because  the  railway 
company  does  not  claim  under,  but  against,  the  judgment 
debtor.  It  may  be  conceded  for  the  purposes  of  this  cas£ 
that  Cmitter  v.  Phillips,  supra,  does  hold  that  "a  title  para- 
mount to  the  defendant,  or  twentv  years'  adverse  possession 
by  an  intruder  or  stranger  to  the  defendant  may  avail  to 
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defeat  the  rights  and  remedies  of  a  lien  creditor.  A  pos- 
session that  would  bar  the  debtor  would  divest  the  rights 
of  his  creditor."  It  is  also  a  fact  that  in  both  Pratt  v.  Pratt 
and  Flanary  v.  Kane,  the  adverse  holder  claimed  under,  and 
not  against,  the  judgment  debtor.  The  holding  in  Coulter 
v.  Phillips,  supra,  however,  that  a  possession  that  would 
bar  the  debtor  would  divest  the  rights  of  his  creditor,  is 
obiter,  as  no  such  question  was  involved  in  that  case;  and 
while  Coulter  V.  Phillips  is  quoted  in  Pratt  v.  Pratt,  and  the 
latter  iij  turn  is  quoted  in  Flanary  v.  Kane,  yet  in  neither 
instance  was  the  quotation  made  for  the  purpose  of  approv- 
ing the  doctrine  announced  in  the  quotation  made  from  the 
case  of  Coulter  v.  Phillips.  The  quotation  from  Coulter  v. 
Phillips  in  Pratt  V.  Pratt  is  entirely  consistent  with  the 
views  hereinbefore  expressed.    That  quotation  is  as  follows : 

"Lien  creditors  are  subject  to  a  limitation  of  five  years; 
but  the  statute  of  limitations  that  concerns  the  action  of 
ejectment  has  no  relation  to  them.  They  have  no  estate  in 
the  land,  no  right  of  entry,  no  action  to  be  affected  by  the 
statute.  The  statute  bars  the  right  of  action,  and  protects 
the  occupant,  not  for  his  merit  (for  he  has  none),  but  for 
the  demerit  of  his  antagonist  in  delaying  his  action  beyond 
the  period  assigned  for  it.  Sailor  v.  Hertzogg,  2  Barr.  185. 
But  what  right  of  action  has  a  lien  creditor  to  delay?  His 
only  remedy  is  by  levy  and  sale.  He  then  has  an  estate  and 
a  right  of  entry.  The  statute  may  then  attach;  before,  it 
cannot." 

Indeed,  the  reasoning  of  Mr.  Justice  Miller  in  Pratt  v. 
Pratt,  is  exactly  that  contended  for  by  the  judgment  credi- 
tors in  this  case.  Mr.  Justice  Miller,  among  other  things, 
says: 

"The  defendant,  having  purchased  the  land  of  the  person 
who  had  the  legal  title  does  undoubtedly  hold  adversely  to 
everybody  else.  He  admits  no  better  right  in  any  one.  He 
is  no  man's  tenant.  The  right  by  which  he  holds  possession 
is  superior  to  the  right  of  all  others.  He  asserts  this,  and 
he  acts  on  it.    His  possession  is,  in  this  sense,  adverse  to 
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the  whole  world.  But  it  is  not  inconsistent  with  all  this 
that  there  exists  a  lien  on  the  land — a  lien  which  does  not 
interfere  with  his  possession,  which  cannot  disturb  it,  but 
which  may  ripen  into  a  title  superior  to  that  under  which 
he  holds,  but  which  is  yet  in  privity  with  it  In  the  just 
sense  of  the  term,  his  possession  is  not  adverse  to  this  lien. 
There  can  be  no  adversary  rights  in  regard  to  the  posses- 
sion under  the  lien,  and  under  the  defendant's  purchase 
from  the  judgment  debtor,  until  the  lien  is  converted  into  a 
title  conferring  the  right  of  possession.  The  defendant's 
possession  after  this  is  adverse  to  the  title  of  plaintiff;  and 
then,  with  the  right  of  entry  in  plaintiff,  the  bar  of  the 
statute  begins  to  run." 

It  will  be  observed  Mr.  Justice  Miller  says  that  the  lien 
of  the  judgment  creditor  does  not  interfere  with  the  posses- 
sion of  the  adverse  claimant,  and  cannot  disturb  it,  but  this 
lien  may  ripen  into  a  title  superior  to  thai  under  which  tHp 
adverse  claimant  holds,  but  which  is  yet  in  privity  with  it, 
indicating  plainly  that  when  the  land  is  sold  for  the  pay- 
ment of  the  judgments,  the  title  acquired  by  the  purchaser 
will  be  superior  to  that  of  the  adverse  claimant,  and  that 
there  is  no  adverse  holding  as  against  the  judgment  lien 
until  it  has  become  perfected  into  title  by  sale  and  convey- 
ance. The  purchaser  at  the  judicial  sale  will  take  the  in- 
terest of  all  the  parties  to  the  suit,  including  that  of  the 
judgment  debtor,  so  far  as  necessary  for  the  perfection  of 
his  title.  It  is  only  when  the  purchaser's  right  of  entry  be- 
gins that  the  statute  begins  to  run  against  him. 

In  FUmary  v.  Kane,  supra,  Judge  Buchanan,  in  referring 
to  section  2915  of  the  Code,  says:  "The  statute  of  limita- 
tions invoked  has  no  application  to  this  case."  Counsel  for 
the  railway  company  emphasize  the  word  "this"  and  seek 
to  restrict  the  decision  to  cases  where  the  adverse  claimant 
holds  under,  and  not  against,  the  judgment  debtor.  This 
construction  would  seem  more  plausible  if  the  opinion  had 
closed  with  that  sentence,  but  the  judge  goes  on  to  say: 
"This  is  clear  from  the  language  of  that  statute,  section 
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2915  of  the  Code,  and  of  the  statute,  section  3573,  which 
limits  the  time  within  which  judgment  liens  may  be  en- 
forced in  equity." 

Now,  there  is  absolutely  nothing  in  the  language  of  sec- 
tion 2915  to  justify  the  conclusion  sought  to  be  drawn  there- 
from by  counsel.  It  makes  no  distinction  between  claim- 
ants in  privity  with,  and  those  holding  adversely  to,  the 
judgment  debtor.  There  is  nothing  in  the  language  of  the 
statute  which  could  convey  the  idea  that  the  opinion  in- 
tended to  embrace  one  class  of  claimants,  and  to  exclude 
another.  Then,  as  if  to  emphasize  the  fact  that  section 
2915  of  the  Code  has  no  application  to  a  suit  of  a  judgment 
creditor  to  enforce  his  lien  against  land,  the  judge  sets  in 
contrast  with  that  section  3573,  of  which  section  he  says: 
"This  implies,  as  has  been  frequently  decided,  that  as  long 
as  the  right  to  issue  an  execution,  or  to  bring  a  scire  facias 
or  action  thereon  exists,  the  lien  may  be  enforced  in  equity." 
In  other  words,  that  section  3573  applies  to  suits  of  this 
character,  and  not  section  2915.  Then,  as  if  anticipating 
that  some  one  might  call  for  a  reason  for  this  right  of  the 
judgment  creditor,  he  quotes  from  Pratt  v.  Pratt,  supra, 
not  for  the  purpose  of  approving  directly  or  indirectly 
Cvulter  V.  Phillips,  supra,  but  to  show  why  the  law  of  pos- 
sessory actions  cannot  apply  to  suits  to  enforce  judgment 
liens.  The  quotation  is  as  follows:  "The  principle  on 
which  the  statute  of  limitations  is  founded  is  the  laches  of 
the  plaintiff  in  neglecting  to  assert  his  right.  If,  having 
the  right  of  entry  or  the  right  of  action,  he  fails  to  exercise 
it  within  the  reasonable  time  fixed  by  the  statute,  he  shall 
be  barred  forever.  But  this  necessarily  presupposes  the 
right  of  entry  or  the  right  to  bring  suit.  There  can  be  no 
laches  in  failing  to  bring  an  action  when  no  right  of  action 
exists." 

Now,  confessedly,  the  judgment  creditor  has  neither  the 
right  of  entry  upon,  nor  the  right  to  bring  a  suit  to  recover, 
the  lands  of  the  judgment  debtor,  and  because  he  has  no 
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such  right,  there  can  be  no  laches  in  failing  to  bring  such 
suit.  Indeed,  the  holding  in  FUvrtiary  V.  Kerne,  and  in  this 
case  on  the  former  appeal,  is  to  the  effect  that  the  equitable 
doctrine  of  laches  has  no  application  to  a  suit  to  subject 
lands  to  the  lien  of  a  judgment.  So  long  as  the  creditor's 
judgment  is  kept  alive,  the  equitable  doctrine  of  laches  will 
not  bar  his  right  to  enforce  it.  He  is  entirely  within  his 
rights  when  he  has  docketed  his  judgment  He  may  stand 
by  and  see  his  debtor  alien  the  land,  or  improve  it  many 
times  its  value,  as  in  this  case,  or  see  the  land  occupied  by 
others  claiming  title  thereto,  with  no  loss  of  his  rights,  un- 
less some  one  else  has  a  superior  right  which  he  is  bound 
to  respect.  Fulkerson  V.  Taylor,  102  Va.  314;  Nixdorf  V. 
Blunt,  111  Va.  127,  4  Va.  App.  231 ;  Flanary  v.  Kane,  supra. 
If  it  be  said  that  the  title  must  always  reside  somewhere, 
and  that  the  title  of  Rorer  was  transferred  to  the  railway 
company  by  virtue  of  the  adverse  possession,  still,  no  mat- 
ter how  the  transfer  was  made,  it  was  made  cum  onere. 
Parker  v.  Clarkson,  39  W.  Va.  184.  The  lien  of  the  judg- 
ment is  a  vested  property  right,  which  cannot  be  taken 
away  from  the  judgment  creditor,  and  so  long  as  it  exists 
and  the  judgment  is  duly  docketed,  it  follows  the  lands  into 
the  hands  of  whoever  acquires  them.  Merchants  Bank  V. 
Ballou,  98  Va.  112. 

For  these  reasons,  I  am  of  opinion  that  the  defense  of 
adverse  possession  to  complainants'  judgment  cannot  be 
sustained. 

Although  the  judgments  of  the  appellants  are  not  barred 
by  statute  of  limitations,  and  the  adverse  holder  of  land  to 
which  the  judgments  attach  cannot  make  the  defense  of  ad- 
verse possession  against  the  lien  of  such  judgments,  the 
question  still  remains :  To  what  did  the  lien  of  the  judg- 
ments attach?  It  is  well  settled  in  this  State  that  where 
the  recording  acts  do  not  interfere,  the  judgment  creditor 
<*an  never  subject  any  greater  interest  in  the  land  than  the 
judgment  debtor  has  at  the  date  of  the  judgment.  Dingus 
v.  Mm,  Imp.  Co.,  98  Va.  737,  and  cases  cited.     What  in- 
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terest,  therefore,  did  the  judgment  debtor,  F.  Rorer,  have 
in  the  office  property  at  the  date  of  the  judgments  proven 
in  this  cause? 

As  hereinbefore  stated,  F.  Rorer  &  Son  were  the  fee 
simple  owners  of  this  property  and  never  conveyed  it  to 
anyone,  but  in  1882  Waid  and  Terry  conveyed  the  property 
to  a  grantee  under  whom  the  railway  company  claims-  The 
grantee  entered  into  possession,  and  in  1883  commenced  the 
erection  of  a  large  office  building  upon  the  property  at  an 
expense  of  about  $75,000.00.  In  1884,  F.  Rorer  made  a 
general  deed  of  assignment  to  Cocke  and  others,  trustees, 
to  secure  all  of  his  then  existing  creditors,  but  giving  pref- 
erences amongst  them.  By  this  deed  he  conveyed  certain 
specific  property  to  the  trustees,  and  also  "all  other  real  es- 
tate situate  in  said  city  of  Roanoke,  Virginia,  belonging  to 
the  said  Ferdinand  Rorer  in  law  or  in  equity,  in  remainder 
or  reversion,  or  in  which  he  is  interested  as  beneficiary  un- 
der deeds  of  trust,  or  contracts  of  purchase."  This  deed 
also  contains  the  following  covenants  and  stipulations: 

"And  it  is  covenanted  that  the  said  F.  Rorer  is  hereby  per- 
mitted and  suffered  to  remain  in  possession  of  the  property 
herein  conveyed  until  a  sale  hereby  shall  be  made  as  here- 
inafter provided. 

"And  it  is  further  covenanted  that  if  the  said  F.  Rorer 
shall  pay  off  and  fully  discharge  all  of  the  notes,  bonds  and 
other  indebtedness  upon  which  E.  G.  McClanahan  is  en- 
dorser or  surety  *  *  *  and  shall  pay  off  and  discharge  all 
indebtedness  herein  secured  with  all  interest  thereon,  then 
this  deed  to  be  void  and  the  property  herein  conveyed  to  be 
releasefl  at  the  expense  of  the  party  of  the  first  part,  other- 
wise the  same  to  remain  in  full  force  and  effect. 

"And  if  the  said  F.  Rorer  shall  fail  to  pay  off  all  of  the 
notes  and  bonds  and  other  indebtedness  upon  which  E.  G. 
McClanahan  is  endorser  or  surety  and  shall  fail  to  pay  the 
other  indebtedness  herein  secured  with  the  interest  and  cost 
thereon,  by  the  1st  day  of  May,  1885,  then  upon  notice  to 
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the  said  trustees  by  a  majority  in  number  of  the  creditors 
herein  secured,  the  said  trustees  shall  proceed  to  sell  the 
property  herein  conveyed,  or  so  much  thereof  as  may  be 
necessary  at  public  auction  at  the  front  door  of  the  court 
house  of  the  counties  in  which  said  property  is  respectively 
situated  *  *  *.  But  it  is  expressly  covenanted  that  in  no 
event  shall  any  property  be  advertised  or  any  such  sale  be 
made  at  public  auction  until  the  1st  day  of  May,  1885,  and 
then  only  one-third  of  the  property  conveyed  shall  be  sold 
at  that  time  unless  otherwise  agreed  upon  by  the  parties  of 
the  first  and  second  part. 

"The  remainder  of  the  said  property  to  be  sold  as  follows, 
to- wit:  one-third  to  be  sold  on  the  first  day  of  May,  1886, 
and  the  remaining  one-third  on  the  first  day  of  May,  1887, 
unless  otherwise  agreed  upon  by  the  said  parties.  *  *  *  And 
it  is  covenanted  and  agreed  that  the  said  F.  Rorer  is  per- 
mitted to  make  sale  of  any  of  the  property  herein  conveyed 
either  for  cash  or  for  reasonable  credit,  subject  to  confirma- 
tion by  said  trustees/' 

In  the  following  year,  1885,  some  of  the  creditors  secured 
filed  a  bill  to  set  aside  this  deed  on  the  ground  of  fraud  and 
inconsistent  reservations  on  the  part  of  the  grantor.  The 
bill,  however,  contained  the  alternative  prayer  that,  if  the 
deed  should  be  upheld,  the  court  would  take  charge  of  the 
property  conveyed  and  administer  the  trust  In  the  meantime 
in  the  years  1884,  1885  and  1886,  the  appellants  who  were 
secured  by  said  deed  proceeded  to  reduce  their  claims  to 
judgment,  which  judgments  were  duly  docketed.  Such  pro- 
ceedings were  had  in  the  above  mentioned  suit  that  a  num- 
ber of  pieces  of  property  were  sold  and  the  proceeds 
brought  into  the  court  and  by  its  orders  distributed  to  the 
parties  entitled  thereto.  The  court  referred  the  case  to  a 
commissioner  to  take  an  account  of  the  debts  and  their 
priorities,  and  also  an  account  of  the  real  property  conveyed 
by  the  deed.  This  account  was  taken  and  duly  confirmed  by 
Ihe  court,  but  no  mention  is  anywhere  made  of  this  office 
property.     This  case  continued  on  the  docket  until  1898, 
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when,  after  having  administered  all  the  assets  that  came 
into  the  hands  of  the  court,  the  court  dismissed  it  from  the 
docket  under  the  five-year  rule. 

In  1906  the  present  suit  was  instituted  but  no  reference 
was  made  to  this  office  property  in  the  bill,  nor  was  the  rail- 
way company  made  a  party  defendant  until  1912,  when  it 
was  suggested  in  the  answer  of  one  of  the  defendants  to 
this  suit  that  the  railway  company  was  in  possession  of 
property  formerly  belonging  to  Rorer,  and  which  had  never 
been  conveyed  by  him.  Thereupon,  the  complainants 
amended  their  bill  by  bringing  the  railway  company  into 
the  suit,  and  asserted  a  lien  on  this  office  property.  This 
was  about  thirty  years  after  the  deed  made  by  Waid  and 
Terry  to  the  predecessor  in  title  of  the  railway  company. 

Among  other  defenses  relied  upon  by  the  railway  com- 
pany was  that  of  adverse  possession,  one  feature  of  which 
we  have  already  discussed.  It  is  not  claimed  by  the  appel- 
lants that  the  office  property  in  controversy  did  not  pass  by 
the  deed  of  trust  aforesaid,  but  their  claim  is  that  the  deed 
of  trust  was  but  a  conveyance  to  secure  creditors  with  the 
right  of  redemption  in  the  grantor,  and  that  their  judg- 
ments constitute  liens  on  the  defendant's  equity  of  redemp- 
tion. 

It  is  insisted,  however,  that  there  was  no  equity  of  re- 
demption in  the  office  property  because  (1)  the  deecf  of 
trust  parted  with  all  interests  that  Rorer  had  in  the  prop- 
erty and  created  a  trust  fund  out  of  which  his  debts  were 
to  be  paid,  and  (2)  that  if  he  had  any  equity  of  redemption 
it  was  what  remained  after  discharging  the  debts  secured 
by  the  deed  of  trust,  and  that,  as  the  debts  evidenced  by  the 
judgments  of  the  appellants  were  secured  by  the  deed  of 
trust,  the  payment  of  the  debts  would  ipso  facto  discharge 
the  judgments,  and  hence  there  was  nothing  left  in  Rorer  in 
the  way  of  an  equity  of  redemption  which  could  be  sub- 
jected to  the  payment  of  the  judgments. 

Whether  or  not  the  deed  amounted  to  an  assignment  creat- 
ing such  trust  fund,  or  was  merely  a  mortgage,  is  in  a  large 
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measure  a  question  of  intention  to  be  determined  from  the 
language  of  the  instrument  itself.  Hoffman  v.  McCall,  5 
Ohio  St.  131.  Without  going  into  detail  on  this  subject,  I 
may  say  that  the  powers  reserved  by  Rorer  in  the  deed,  the 
provision  for  the  avoidance  of  the  deed  upon  the  payment 
of  the  debts,  and  the  limit  upon  the  powers  conferred  to  sell 
only  so  much  of  the  property  as  might  be  necessary,  and 
various  other  provisions  therof,  lead  me  to  the  conclusion 
that  the  deed  was  intended  as  a  deed  of  trust  to  secure  debts, 
and  was  not  an  assignment. 

Assuming  that  the  office  property  passed  under  the  deed 
of  trust  to  Cocke  and  others,  trustees — and  the  case  has 
been  argued  upon  that  assumption  by  counsel  on  both  sides 
— and  that  the  railway  company  acquired  title  by  adverse 
possession  as  against  said  deed  of  trust,  what  rights,  if  any, 
have  the  appellants  by  virtue  of  their  judgments?  After 
the  recovery  of  the  judgments,  appellants  had  two  securities 
for  their  debts,  one  the  deed  of  trust  aforesaid,  which  was  a 
specific  lien  on  the  property  therein  conveyed,  and  the  other 
their  judgments,  which  were  general  liens  on  the  real  estate 
of  the  judgment  debtor.  These  judgments  constituted  liens 
on  whatever  interest  Rorer  had  in  the  property.  It  is  in- 
sisted that  Rorer's  interest  in  the  property  consisted  of  a 
mere  equity  of  redemption  in  the  property,  and  that  the 
discharge  of  the  debts  secured  automatically  discharged  the 
judgments  which  had  been  recovered  on  these  debts.  The 
debts  secured  by  the  deed  were  not  paid  nor  released,  nor 
were  they,  in  any  true  sense  of  the  term,  discharged.  The 
security  furnished  by  the  deed  of  trust  was  simply  barred  by 
the  act  of  limitation.  That  is  all.  The  security  furnished 
by  the  judgments,  however,  is  not  barred,  and  may  still  be 
enforced  if  there  is  anything  upon  which  it  can  operate. 
As  the  deed  of  trust  was  a  mere  security  for  the  debts  there- 
in mentioned,  it  is  clear  that  F.  Rorer  had  an  equity  of 
redemption  in  the  property  conveyed,  and  as  long  ago  as 
1737  Lord  Hardwicke  laid  down  the  doctrine,  now  well 
established,  that  an  equity  of  redemption  in  real  property 
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is  an  estate  in  the  land,  and  our  statute  declares  that  a  judg- 
ment shall  be  a  lien  "on  all  the  real  estate  of  or  to  which 
such  person  is  or  becomes  possessed,  or  entitled  at  or  after 
the  date  of  such  judgment."  Code,  sec.  3567.  That  a  judg- 
ment is  a  lien  on  an  equity  of  redemption,  was  held  by  this 
court  in  Michaux  v.  Brown,  10  Gratt.  (51  Va.)  612 ;  Hals  v. 
Harne,  21  Gratt.  (62  Va.)  112. 

Prior  to  the  execution  of  this  deed  of  trust,  Rorer  stood 
upon  the  record  as  the  fee  simple  owner  of  this  property, 
and  after  its  execution  he  was  still  the  fee  simple  owner, 
subject  to  the  encumbrance  created  by  the  deed  of  trust. 
Whether  this  encumbrance  were  removed  by  the  payment 
Qf  the  debts  secured,  their  release  or  discharge  by  act  of 
limitation,  or  otherwise,  is  immaterial.  If  it  was  actually 
removed,  the  property  belonged  to  Rorer  discharged  of  the 
encumbrance  of  the  deed. 

It  was  necessary  for  the  deed  to  be  accepted  by  the  bene- 
ficiaries in  order  to  be  effectual.  If  all  of  the  parties 
secured  repudiated  the  deed  and  refused  to  accept  the  se- 
curity provided  thereby,  Rorer  was  powerless  to  force  the 
deed  upon  them,  and  they  could  assert  their  rights  in  any 
way  they  pleased,  and  in  the  instant  case,  if  they  had  re- 
fused to  accept  the  provisions  of  the  deed,  the  judgments 
of  appellants,  which  had  already  attached,  could  have  been 
enforced  at  once  against  the  property,  discharged  of  all 
liability  on  account  of  the  deed.  If  the  limitation  to  the 
enforcement  of  the  deed  were  five  years  and  the  appellants 
chose  to  let  that  time  elapse  so  that  they  could  no  longer 
enforce  the  deed,  they  could  still  enforce  the  lien  of  their 
judgment  which  had  already  attached  to  the  property.  The 
situation  is  the  same,  whether  the  limitation  were  five  years 
or  twenty.  That  period  having  expired,  the  lien  of  the 
judgments  which  had  attached  to  the  property  could  be  en- 
forced. These  liens  attached,  not  at  the  expiration  of  the 
period  of  limitation,  but  at  the  date  of  the  recovery  of  the 
judgments.  From  the  recovery  of  the  judgments  they  have 
been  liens  on  the  property  until  the  present  time,  subject, 
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however,  to  the  prior  lien  created  by  the  deed  of  trust,  and 
although  this  prior  lien  has  become  barred  by  the  act  of  limi- 
tations, that  does  not  affect  the  lien  of  the  judgments.  The 
prior  lien  has  simply  ceased  to  exist.  The  obstacle  placed 
between  the  appellants  and  the  right  to  enforce  their  judg- 
ment against  the  property  has  simply  been  removed,  and 
the  right  which  has  existed  from  the  date  of  the  judgments 
may  now  be  enforced.  It  often  occurs  that  the  evidence 
of  a  debt  is  barred  by  the  act  of  limitation,  but  the  debt  is 
secured  by  a  pledge  or  mortgage,  and  it  has  been  repeatedly 
held  that,  although  the  evidence  of  the  debt  may  be  barred 
by  the  act  of  limitations,  the  pledge  or  mortgage  may  be 
enforced.  United  Cigarette  M.  Co.  v.  Brown,  119  Va.  813 ; 
Bowie  V.  Poor  Soc,  75  Va.  300;  Tunstall  V.  Withers,  86  Va. 
892;  Roots  V.  Salt  Co.,  27  W.  Va.  483;  1  Va-  L.  Reg.  854. 
The  same  principle  applies  in  the  instant  case,  where  the 
creditors  held  the  general  lien  of  their  judgments  and  the 
specific  lien  of  the  deed  of  trust.  The  deed  of  trust  cannot 
be  enforced,  but  the  lien  of  the  judgments  which  has  been 
kept  alive  may  be.  Hence,  although  the  defense  of  the 
statute  of  limitations  may  be  good  as  against  the  claim 
under  the  deed  of  trust,  it  is  not  good  or  available  against 
the  judgments,  and  the  apellants  have  the  right  to  enforce 
said  judgments  against  the  office  property. 

The  fact  that  this  piece  of  property  was  not  discovered 
while  the  suit  was  pending  to  enforce  the  deed  of  trust  to 
Cocke  and  others,  trustees,  and  hence  was  not  subjected  to 
said  deed  in  that  suit,  is  no  bar  to  the  present  suit  to  enforce 
said  judgments.  A  lien  creditors'  bill  may  be  filed  to  sub- 
ject land  to  the  payment  of  the  judgment  liens  thereon,  and 
there  may  be  ordered  and  taken  an  account  of  the  liens  and 
of  the  property  liable  therefor,  and  it  may  be  subjected  to 
such  liens  and  the  case  be  dismissed  from  the  docket,  but  this 
is  no  bar  to  a  subsequent  suit  by  the  same,  or  other  creditors, 
to  subject  other  lands  of  the  judgment  debtor,  not  discovered 
during  the  pendency  of  the  first  suit,  to  the  lien  of  their 
judgments,  if  they  are  still  alive.     Callaway  v.  Saunders, 
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99  Va.  350.  By  analogy  it  would  seem  clear  that  the  pres- 
ent suit  may  be  maintained  as  the  judgments  are  alive  and 
unsatisfied. 

The  lien  of  the  judgments  attached,  by  force  of  the  stat- 
ute, at  the  dates  of  the  judgments,  and  the  complainants 
are  entitled  to  have  enforced  in  their  favor  the  rights  ac- 
quired as  of  those  dates.  They  are  not  here  .as  a  matter  of 
grace,  but  of  right.  They  are  in  no  way  appealing  to  the 
conscience  of  the  court.  One  section  of  the  statute  gives 
the  lien,  another  declares  that  "jurisdiction  to  enforce  the 
lien  of  a  judgment  shall  be  in  equity."  Code,  sees.  3567  and 
3571.  The  court  can  impose  no  conditions,  and  the  equitable 
doctrine  of  laches  has  no  application  to  the  case.  As  the 
judgments  are  still  alive,  as  they  attached  to  this  piece  of 
property,  as  they  have  not  been  discharged  or  released,  I 
see  no  relief  that  can  be  extended  to  the  present  owners, 
though  the  silence  of  the  creditors  and  their  delay  in  the 
enforcement  of  their  liens  and  the  resulting  disaster  to  the 
present  owners  is  such  that  if  the  court  had  any  discretion 
whatever  in  the  premises,  it  would  not  entertain  them  for  a 
moment.  It  is  a  case  in  which  the  courts  are  unable  to  af- 
ford any  relief,  but  which  appeals  very  strongly  to  the  leg- 
islative branch  of  the  government. 

The  railway  company  further  defends  on  the  ground  that 
the  property  was  purchased  with  partnership  funds  for 
partnership  purposes,  and  is  therefore  personal  property 
and  not  bound  by  appellants'  judgments.  No  evidence  of 
this  is  offered  except  the  deed  itself  and  the  presumption 
arising  from  it.  On  the  oth^r  hand,  it  is  shown  by  P.  H. 
Rorer  that  his  interest  in  the  property  was  purchased  with 
his  own  funds,  and  that  none  of  the  partnership  assets  went 
into  it;  that  the  partnership  has  been  settled  many  years 
ago,  and  all  the  partnership  assets  divided.  Objection,  how- 
ever, is  made  by  the  railway  company  to  the  testimony  of 
P.  H.  Rorer  on  the  ground  that  he  is  incompetent  to  testify 
on  account  of  interest.  P.  H.  Rorer  was  a  member  of  the 
firm  of  F.  Rorer  &  Son,  and  is  a  party  to  this  suit  and  inter- 
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ested  in  the  results  as  the  owner  of  some  of  the  judgments 
proven.  Section  3345  of  the  Code  removes  the  disqualifica- 
tion of  interest.  This  section,  however,  is  qualified  by  sec- 
tion 3346,  which  declares  that  where  one  of  the  original  par- 
ties to  the  transaction  which  is  the  subject  of  investigation 
is  dead  or  otherwise  incapable  of  testifying,  the  other  party 
to  the  transaction  shall  not  be  admitted  to  testify  in  his  own 
favor  or  in  favor  of  any  other  person  whose  interest  is  ad- 
verse to  that  of  the  party  so  incapable  of  testifying,  except 
under  certain  conditions.  The  transaction  which  is  the 
subject  of  investigation  is  the  deed  made  by  John  Trout  to 
F.  Rorer  &  Son.  All  of  the  parties  to  this  transaction  are 
dead  except  P.  H.  Rorer.  Trout,  the  grantor  in  the  deed, 
has  no  manner  of  interest  in  the  question  involved,  and  it  is 
immaterial  to  those  claiming  under  him  whether  the  prop- 
erty conveyed  is  declared  to  be  either  real  or  personal  prop- 
erty. Nothing  that  the  witness  can  say  can  affect  him  or 
those  who  claim  under  him  in  any  way.  There  are  no  cred- 
itors of  the  firm  of  F.  Rorer  &  Son  making  any  complaint 
or  objecting  to  the  testimony,  nor  is  any  objection  raised  by 
the  personal  representative  of  F.  Rorer,  who  is  a  party  to 
the  suit.  The  testimony  offered  is  not  only  not  adverse  to 
any  one  claiming  under  F.  Rorer,  but,  on  the  contrary,  sub- 
sequent alienees  of  F.  Rorer  unite  with  the  creditors  in  seek- 
ing to  hold  property  of  the  railway  company  liable  for  ap- 
pellants' judgments.  The  witness  is  not  offered  to  prove 
any  fact  that  is  adverse  to  the  interest  of  either  John  Trout 
or  F.  Rorer  or  any  person  claiming  under  either.  The  only 
objection  to  the  testimony  of  the  witness  comes  from  the 
railway  company,  which  is  a  third  party  having  no  connec- 
tion whatever  with  the  conveyance  from  Trout  to  Rorer  & 
Son,  but  which,  on  the  contrary,  is  claiming  adversely  to 
Rorer  and  those  who  claim  under  him.  As  the  witness  is 
rendered  generally  competent  by  section  3345  of  the  Code, 
the  objection  to  his  testimony  on  account  of  qualifications 
made  by  section  3346  must  come  from  some  parly  who  is 
interested  in  the  transaction  which  is  the  subject  of  the  in- 
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vestigation.  The  railway  company  has  no  manner  of  in- 
terest in  or  claim  under  the  deed  from  John  Trout  to  F. 
Rorer  &  Son,  which  is  the  transaction  under  investigation, 
and  hence  an  exception  from  that  source  is  not  valid.  Ac- 
cording to  the  testimony  of  P.  H.  Rorer,  he  and  his  father 
were  joint  tenants  of  the  property  and  F.  Rorer's  interest 
therein  is  liable  to  appellants'  judgments. 

The  railway  company  also  sets  up  the  defense  of  equi- 
table estoppel  against  appellants'  judgments.  The  only 
ground  of  estoppel  alleged  is  that  F.  Rorer  said  to  the  sur- 
veyor while  plotting  this  property  for  the  Roanoke  Land  & 
Improvement  Company,  and  before  it  purchased,  that  he 
owned  no  land  east  of  Commerce  street,  which  statement 
would  exclude  his  ownership  of  the  property  in  controversy, 
and  notwithstanding  this  he  saw  valuable  improvements 
being  erected  on  the  property  and  made  no  assertion  of  any 
claim  thereto.  It  further  relies  upon  the  fact  that  McClan- 
ahan's administrator,  one  of  the  appellants,  is  now  asserting 
claims  then  existing  against  this  property,  and  that  McClan- 
ahan  also  lived  in  Roanoke  and  was  silent  as  to  any  claim 
to  the  property.  It  is  true  that  the  engineer  who  made  the 
survey  testifies  that  he  spoke  to  Mr.  Rorer  at  one  time  and 
expressed  regret  at  the  fact  that  he  did  not  own  any  prop- 
erty down  at  this  end  of  town,  so  that  he  could  receive  some 
benefit  from  the  improvements  that  would  be  made  there, 
and  that  Rorer  had  told  him  he  did  not  own  any  property 
on  the  east  side  of  Commerce  street.  This  statement  was 
made  apparently  in  a  most  casual  conversation,  and  there 
is  no  intimation  that  it  was  ever  communicated  to  the  pro- 
posed purchaser  of  the  property,  or  that  it  in  any  way  influ- 
enced or  affected  the  purchase.  The  doctrine  of  equitable 
estoppel  is  based  upon  some  act  of  the  party  to  be  estopped 
upon  which  the  party  pleading  the  estoppel  had  the  right  to 
rely,  and  did  in  fact  rely,  to  his  prejudice.  The  evidence 
fails  to  show  that  the  railway  company  or  any  of  its  prede- 
cessors in  title  ever  relied  to  their  prejudice  on  anything  that 
was  said  or  done  by  F.  Rorer  or  P.  H.  Rorer  or  E.  G. 
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McClanahan,  or  upon  any  failure  on  their  part  to  do  any- 
thing they  ought  to  have  done.  For  these  reasons  I  think 
that  the  appellants  are  not  estopped  from  asserting  their 
judgments  against  the  property  of  the  railway  company. 

The  appellants  also  claim  that  the  property  known  in  the 
record  as  the  "Commerce  street  school  property"  is  liable  to 
the  lien  of  their  judgments.  The  School  Board  of  the  city  of 
Roanoke  make  several  defenses  to  this  claim,  the  chief  of 
which  is  that  their  predecessors  acquired  title  under  a  parol 
contract  of  purchase,  under  which  they  had  acquired  a  per- 
fect equitable  title  prior  to  the  rendition  of  any  of  the  judg- 
ments mentioned  in  appellants'  bill.  Floyd  V.  Harding,  28 
Gratt.  (69  Va.)  401.  The  purchase  was  made  by  the  trustees 
of  Big  Lick  School  District,  in  Roanoke  county,  which  after- 
wards became  incorporated  as  a  part  of  the  city  of  Roanoke. 
The  property  thus  passed  by  operation  of  law  to  the  School 
Board  of  the  city  of  Roanoke.  The  circumstances  leading 
up  to  and  attending  the  purchase  were  as  follows :  In  1876 
the  School  Board  of  Big  Lick  District  in  Roanoke  county  de- 
sired to  establish  a  graded  school,  but  did  not  have  the 
means  to  do  so.  F.  Rorer  owned  a  lot  which  they  desired 
to  acquire,  and  which  he  offered  to  them  upon  the  following 
terms:  "For  $2500,  and  take  the  school  house  and  lot  on 
the  hill  at  $500  in  part  payment,  and  the  residue  in  equal 
payments  in  one  and  two  years,  with  interest  from  date  at 
6%  per  annum."  They  canvassed  the  town  of  Big  Lick  for 
private  subscriptions,  and  obtained  good  solvent  subscribers 
to  the  amount  of  $1220.  The  board  then  accepted  Rorer's 
proposition  and  issued  its  bonds  for  $800,  which,  together 
with  the  house  and  lot  on  the  hill  and  the  private  subscrip- 
tions, made  up  the  price  agreed.  The  school  trustees  took 
possession  of  the  property  thus  purchased  and  a  few  years 
thereafter  expended  $2,000  in  adapting  it  to  school  pur- 
poses. They  appear  also  to  have  delivered  possession  of  the 
house  and  lot  on  the  hill  to  Rorer.  The  bonds  do  not  on 
their  face  refer  to  the  contract  in  pursuance  of  wTiich 
they  were  given  nor  to  the  minutes  of  the  board,  but  each 
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of  them  states  that  it  is  for  "payment  on  house  and  lot 
bought  of  F.  Rorer  for  school  purposes,"  and  each  bears  an 
endorsement  dated  December  20,  1876,  as  follows:  "For 
value  received  I  assign  the  within  bond  to  John  B.  Harding 
with  permission  to  indulge  until  notified  in  writing  to  col- 
lect. (Signed)  F.  Rorer/'  No  deed  was  made  by  Rorer  to 
the  trustees  nor  by  the  trustees  to  Rorer,  but  the  bonds  given 
by  the  trustees  for  the  deferred  payments  were  paid,  and 
some,  if  not  all,  of  the  private  subscriptions  were  collected 
and  paid  over  to  Rorer. 

In  the  petition  for  the  appeal  it  is  insisted  that  the  as- 
signment of  the  bonds  and  warrants  to  John  B.  Harding 
by  F.  Rorer,  signed  by  the  latter,  constitutes  a  contract  in 
writing  between  F.  Rorer  and  the  school  board.  The  ap- 
pellants' views  are  presented  as  follows:  "The  bonds  and 
warrants  were  all  payable  to  Rorer,  the  vendor,  and  en- 
dorsed by  him  with  his  signature.  All  refer  to  the  prop- 
erty purchased  of  Rorer  for  school  purposes,  and  purport 
to  have  been  executed  pursuant  to  a  resolution  of  the  board 
of  trustees,  in  which  resolution,  it  will  be  remembered,  is 
set  out  the  full  terms  of  the  contract  of  purchase.  To- 
gether, then,  these  papers  contain  a  clear,  certain  memo- 
randum in  writing,  signed  by  the  party  to  be  charged,  and, 
in  themselves,  constitute  a  contract  in  writing." 

These  assignments  were  for  the  purpose  of  transferring 
choses  in  action  from  F.  Rorer  to  Harding,  and  with  no 
purpose  of  creating  or  evidencing  a  contract  with  the  school 
board  which  was  not  a  party  to  them.  The  signatures  of 
Rorer  were  made  diverse  intuito,  and  together  with  the 
warrants  and  bonds  upon  which  they  are  made  do  not  con- 
stitute a  contract  in  writing  between  Rorer  and  the  school 
board,  within  the  meaning  of  our  recording  acts.  Suther- 
land V.  Munsey,  119  Va.  791,  12  Va.  App.  365;  Brown  v. 
Butler,  87  Va.  621 ;  Code,  sec.  2465. 

There  has  been  much  discussion  in  this  case  as  to  who 
has  the  burden  of  showing  that  the  contract  was  by  parol, 
but,  assuming  that  the  burden  of  proof  is  upon  the  trustees, 
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I  concur  with  Commissioner  Stuart  in  his  finding  that  the 
evidence  shows  that  the  contract  was  a  parol  one.  It  is 
true  that  the  law  favors  written  evidence  of  such  contracts, 
and  in  doubtful  cases  will  presume  that  the  contract  was 
in  writing.  McLin  v.  Richmond,  114  Va.  244,  7  Va.  App. 
239;  Dickenson  V.  Ramsey,  115  Va.  521,  8  Va.  App.  363. 
It  is  also  true  that  the  statute  relating  to  this  class  of 
property  requires  that  the  contract  shall  be  in  writing, 
and  that  the  evidence  of  title  shall  be  approved  by  the 
circuit  court,  or  judge  thereof  in  vacation.  Where,  how- 
ever, the  rights  of  parties  are  made  apparent  on  the  public 
records,  and  they  have  allowed  upwards  of  thirty  years  to 
elapse  before  they  have  made  any  investigation  of  the 
records  to  ascertain  their  rights,  and  the  beneficiaries  of 
the  property  are  represented  by  trustees  who  are  public 
officers  receiving  but  little,  if  any,  compensation  for  their 
services,  and  where,  after  the  lapse  of  many  years,  all  of 
the  parties  representing  the  public  interest  have  died,  and 
the  loss  of  other  evidence  may  have  been  sustained  as  inci- 
dent to  the  change  in  office  of  the  trustees,  it  is  not  to  be  ex- 
pected that  those  representing  the  public  interest  will  be 
able  to  establish  the  rights  of  their  beneficiaries  by  that 
clear  and  satisfactory  evidence  which  might  be  expected 
and  demanded  of  a  private  individual  looking  after  his 
own  interest. 

It  appears  from  the  agreed  statement  of  counsel  that  a 
large  number  of  the  papers  belonging  to  the  school  board 
were  found  among  the  effects  of  Mr.  Kefauver,  the  former 
clerk  of  the  board.  The  papers  so  found  represented  in 
large  measure  vouchers  of  one  kind  and  another,  deeds 
which  had  been  recorded,  and  some  which  had  not  been 
recorded,  and  other  papers  pertaining  to  the  school  affairs: 
The  condition  in  which  the  papers  were  found  would  seem 
to  indicate  that  Kefauver  had  been  careful  and  particular 
in  preserving  the  papers  placed  in  his  custody.  It  was 
among  these  papers  that  there  were  found  the  subscription 
lists  of  citizens,  the  bonds  executed  for  deferred  payments 
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on  the  school  house  and  lot,  and  various  warrants,  stub 
books,  etc.,  and  yet  no  written  contract  was  found  among 
these  papers.  The  records  do  not  show  that  the  assent  of 
the  circuit  court,  or  the  judge  thereof,  to  the  title  was  ever 
entered  of  record,  or  that  he  refused  to  approve  the  title. 
No  contract  was  found  recorded.  No  title  bond  was  found 
of  record,  nor  among  Rorer's  papers,  though  it  was  tes- 
tified by  P.  H.  Rorer  that  he  kept  copies  of  such  bonds. 
In  addition  to  this,  the  testimony  of  Ballard,  the  county 
superintendent,  to  the  effect  that  he  was  careful  to  have 
recorded  all  the  contracts  and  deeds  made  to  the  school 
board,  and  that  he  had  no  recollection  of  any  such  contract 
in  writing  made  by  the  school  board  of  Big  Lick,  and  other 
statements  by  Ballard,  all  go  to  confirm  the  view  that  the 
contract  was  by  parol.  In  addition  to  this,  it  would  seem 
from  the  minutes  of  the  board  that  Mr.  Rorer  appeared 
before  the  board  and  made  his  proposition  orally  and  not 
in  writing,  and  that  the  proposition  thus  made  was  ac- 
cepted by  resolution  of  the  board.  The  evidence  on  this 
subject  as  to  the  nature  of  the  contract  was  as  satisfactory 
as  could  be  expected  under  the  circumstances  of  this  case, 
and  I  think  shows  that  the  contract  was  by  parol,  and  not 
in  writing. 

Exception  was  taken  to  the  introduction  of  the  records 
of  the  board,  but  these  records  are  books  of  original  entry 
introduced  to  show  the  acts  of  the  board  with  reference  to 
this  property,  and  I  think  were  entirely  admissible  for  that 
purpose. 

It  has  been  argued  that  the  recital  in  the  bond  payable 
18  months  after  date,  that  it  is  the  "last  deferred  payment 
on  the  schoolhouse  property,"  is  conclusive  of  the  fact  of 
complete  payment  of  all  the  purchase  money.  The  recital 
was  at  most  only  prima  facie  evidence  of  the  facts  stated, 
and  the  evidence  in  the  cause  fully  meets  and  repels  the 
prima  facie  presumption  that  would  otherwise  arise  from 
the  possession  of  the  bond  with  the  endorsement  of  pay- 
ment. 
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The  evidence  raises  a  very  strong  presumption  that 
Rorer  was  paid  in  full  for  the  property  before  any  of  ap- 
pellants' judgments  were  recovered,  but  this  is  not  suffi- 
cient. Gordon  V.  Rixey,  76  Va.  697  ;Ackermam  v.  Fisher, 
57  Pa.  560. 

Without  going  into  the  evidence  in  detail,  although  I 
have  given  it  a  most  careful  and  critical  examination,  it 
is  sufficient  to  say  that  I  do  not  think  it  shows  with  the 
necessary  certainty  the  payment  in  full  to  Rorer  of  the 
whole  of  the  purchase  money  agreed  to  be  paid  to  him 
for  the  schoolhouse  lot,  and  for  this  reason  it  does  not  ap- 
pear that  the  trustees  acquired  a  complete  equitable  title 
before  the  appellants'  judgments  were  obtained. 

In  1876  when  this  purchase  was  made,  however,  there 
was  in  force  an  Act  of  Assembly  relating  to  the  purchase 
of  land  by  school  boards,  which  is  as  follows: 

"Be  it  enacted  by  the  general  assembly  of  Virginia,  That 
whenever  it  shall  be  necessary  for  any  county,  city,  over- 
seers of  the  poor,  district  school  trustees,  or  other  public 
officers  to  purchase  real  estate,  or  acquire  title  to  any  prop- 
erty for  public  uses,  the  contract  therefor  must  be  in  writ- 
ing, and  the  evidence  of  title  must  be  submitted  to  the 
county  court,  or  to  the  judge  thereof,  in  vacation,  for  con- 
firmation and  approval,  which  confirmation  or  approval 
must  be  entered  of  record  by  the  clerk  of  the  court.  And 
no  contract  shall  be  valid  until  the  title  to  such  real  estate 
is  thus  approved  or  confirmed;  and  if  said  court  or  judge 
refuse  to  confirm  or  approve  the  same,  the  disapproval 
shall  also  be  recorded. 

"2.  The  supervisors  of  the  county  or  corporate  authori- 
ties of  any  city  or  town,  or  any  five  citizens  may,  by  motion,, 
appeal,  of  right,  from  the  decision  of  the  county  court  or 
judge  thereof,  to  the  circuit  court,  where  the  appeal  shall 
be  tried  without  pleadings,  and  be  decided  on  the  merits 
of  the  case."     (Acts  1874-5,  p.  190.) 

It  is  insisted  with  great  earnestness  and  ability  by  the 
learned  counsel  for  the  complainants,  that  as  this  contract 
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was  not  in  writing  and  as  the  evidence  of  the  title  was  not 
submitted  to  the  court  or  judge,  as  required  by  the  act, 
the  school  board  was  not  bound  by  it,  and  hence  there  was 
a  lack  of  mutuality  of  right  and  obligation,  and  that,  where 
this  is  lacking  when  the  contract  is  entered  into,  no  sub- 
sequent act  or  omission  of  the  parties  can  supply  its  place. 
It  must  be  borne  in  mind  that  this  is  not  a  suit  upon  that 
contract,  nor  for  its  enforcement.  The  school  board  ac- 
quired the  equitable  title  to  the  property  thirty  years  be- 
fore this  suit  was  brought,  and  the  legal  title  at  least  five 
years  before  they  were  made  parties  thereto.  They  are 
in  possession  with  both  the  legal  and  equitable  title  and  all 
they  ask  is  to  be  let  alone.  The  judgments  of  the  com- 
plainants, if  they  attached  at  all  to  the  property,  attached 
as  of  their  date,  and  they  claim  that  they  did  so  attach, 
and  they  are  seeking  in  this  suit  to  enforce  those  liens.  It 
is  necessary,  therefore,  to  consider  the  effect  of  the  sta- 
tute. It  is  manifest  from  the  language  of  the  statute  that 
it  was  not  enacted  for  the  benefit  of  vendors  of  land,  but 
to  prevent  the  loss  of  public  funds  by  investment  in  prop- 
erty the  title  to  which  was  defective.  It  is  true  that  it  de- 
clares that  the  contract  shall  not  be  valid  unless  and  un- 
til the  title  to  the  land  "be  thus  approved,"  but  this  does 
not  necessarily  mean  that  the  contract  shall  be  void.  The 
Massachusetts  statute  of  frauds  contains  language  very 
similar  to  the  statute  under  consideration.  It  declares  that 
contracts  within  the  statute  shall  not  be  held  to  be  "good 
and  valid"  unless  they  are  in  writing,  and,  in  construing 
this  statute  the  court  held  that  it  was  not  the  intention  of 
the  legislature  to  declare  such  contracts  void,  but  simply 
to  prevent  oral  proof.  Townsend  V.  Hargraves,  118  Mass. 
325.  The  relation  of  the  parties  to  this  contract  is  strongly 
assimilated  to  the  relation  of  parties  to  a  contract  within 
the  statute  of  frauds  which  has  been  signed  by  only  one  of 
them.  There  is  no  lack  of  mutuality  in  the  contract,  but 
in  the  formality  of  the  evidence  of  it.  The  school  board 
had  full  power  to  buy  the  lot  for  the  school  house,  the 
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county  school  board  approved  the  sale  to  Rorer  of  the  lot 
on  the  hill,  and  the  agreement  with  Rorer  possessed  every 
element  of  a  valid  contract  save  the  failure  to  comply  with 
the  statute  enacted  for  its  benefit.  The  statute,  like  the 
statute  of  frauds,  does  not  go  to  the  existence  of  the  con- 
tract, but  makes  written  evidence  necessary  to  evidence  it 
Moreover,  like  the  statute  of  frauds,  the  right  to  demand 
compliance  with  the  statute  is  a  matter  personal  to  the 
parties  to  the  contract  and  their  privies,  and  cannot  be  in- 
sisted upon  by  third  persons,  Clark  on  Contracts  (2d  ed.) 
pp.  91,  96;  Cahiil  V.  Bigelow,  18  Pick.  396;  Glenn  v.  Rog- 
ers, 3  Mo.  312;  Browne  on  Stat.  Frauds,  sees.  128,  135. 

The  lack  of  mutuality  in  the  obligation  of  a  contract, 
growing  out  of  the  failure  of  one  of  the  parties  to  a  con- 
tract within  the  statute  of  frauds  to  sign  it,  is  no  objection 
to  the  binding  effect  of  the  contract.  It  is  one  of  the  well 
defined  exceptions  to  the  general  rule  requiring  mutuality. 
In  Pomeroy  on  Contracts,  sec.  170,  it  is  said :  "The  second 
general  exception  to  the  requirement  of  mutuality  includes 
all  those  agreements  which,  by  the  provision  of  the  statute 
of  frauds,  must  be  in  writing,  and  which,  in  conformity 
with  the  overwhelming  weight  of  judicial  authority,  need 
only  to  be  signed  by  the  party  to  be  charged,  that  is,  by 
the  defendant  in  the  suit  brought  upon  the  contract." 

In  Central  Land  Co.  V.  Johnston,  95  Va.  223,  it  was  held 
that  specific  performance  of  a  contract  for  the  sale  of  real 
estate  will  be  decreed  against  the  party  who  signed  the 
contract,  although  the  other  party  did  not  sign,  and  there 
was  no  mutuality  of  remedies  between  the  parties  at  the 
time  the  contract  was  made.  The  filing  of  the  bill  by  the 
other  party  for  specific  performance  makes  the  remedy 
and  the  obligation  of  the  contract  mutual. 

As  parol  contracts  for  the  sale  of  land  were  valid  in 
1876,  by  parity  of  reasoning  to  cases  arising  under  the 
statute  of  frauds,  the  fact  that  the  contract  was  not  in 
writing  and  the  title  to  the  land  was  not  approved  by  the 
court  or  judge,  furnishes  no  valid  reason  why  the  contract 
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may  not  be  enforced,  in  a  proper  case,  against  Rorer,  who 
labored  under  no  disability  to  contract. 

The  situation  was  as  follows :  Rorer  and  the  school  board 
had  entered  into  a  parol  contract  in  September,  1876,  for 
the  exchange  of  property.  Under  the  terms  of  the  ex- 
change Rorer  was  to  take  the  "lot  on  the  hill"  at  $500 ;  the 
school  board  were  to  have  the  "grove"  property  and  were 
to  pay  Rorer  $2,000  additional,  of  which  $800  was  to  be 
paid  by  warrants  out  of  school  funds,  and  $1,200  out  of 
funds  raised  by  subscriptions  from  the  citizens.  Rorer 
had  received  possession  of  the  "lot  on  the  hill"  and  as  far 
back  as  1882  this  lot  had  been  conveyed  by  John  Trout  to 
a  purchaser.  The  school  trustees  had  paid  the  $800  and 
certainly  a  considerable  amount  of  that  subscribed  by  the 
citizens.  The  "grove"  property  had  been  changed  from 
a  residence  into  a  schoolhouse,  and  $2,000  had  been  ex- 
pended in  making  the  change.  After  this,  the  complain- 
ants obtained  their  judgments.  The  agreement  between  the 
parties  was  certain  and  definite  in  its  terms.  The  acts 
done  in  part  performance  of  the  contract  referred  to,  re- 
sulted from,  and  were  done  in  pursuance  of  the  agreement, 
and  the  agreement  itself  had  been  so  far  executed  that  a 
refusal  of  full  execution  would  have  operated  a  fraud  upon 
the  trustees  and  placed  them  in  a  situation  which  does  not 
lie  in  compensation.  The  contract  for  this  exchange  of 
property  was  fair  in  every  respect,  but  being  by  parol,  it 
could  not  be  recorded.  The  trustees  were  in  no  default 
except  perhaps  they  owed  a  balance  of  the  purchase  money. 
It  was  impossible,  if  the  contract  had  been  rescinded,  for 
the  parties  to  be  placed  in  statu  quo  cmte.  The  "lot  on  the 
hill"  which  was  received  by  Rorer  had  been  sold  and  con- 
veyed to  a  third  party.  The  school  property  had  been 
utterly  changed,  and  the  situation  was  such  that,  if  the 
contract  was  valid  and  enforceable,  upon  tender  of  the  bal- 
ance due  to  Rorer,  if  any,  a  court  of  equity  would  have 
compelled  him  to  make  a  deed,  and  he,  on  his  part,  had 
acquired  a  complete  equitable  title  to  the  "lot  on  the  hill." 
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If  the  contract  was  valid  each  party  was  in  a  position  to 

demand   specific   performance — Rorer   without   condition; 
the  school  trustees  on  tender  of  the  balance  due,  if  any. 

Such  was  the  situation  of  the  parties  before  the  rights  of 
the  creditors  intervened.  The  rights  of  the  parties  to  this 
contract  were  plainly  established,  and  third  persons  could 
not  thereafter  come  in  and  disturb  the  rights  thus  vested. 
The  oldest  judgment  proven  in  the  cause  was  recovered 
m  1884,  eight  years  after  the  sale  to  the  school  trustees, 
and  after  the  happening  of  the  events  hereinbefore  de- 
tailed. From  that  time  till  1911  not  one  step  was  taken 
by  these  creditors  to  subject  this  property  to  the  payment 
of  their  judgments.  The  judgments  had  apparently  be- 
come barred  by  the  statute  of  limitations,  but  were  kept 
alive,  not  by  the  diligence  of  the  creditors,  but  by  the  ac- 
cidental circumstance  that  Rorer  left  the  State  and  con- 
tinued to  reside  out  of  the  State  until  1906,  when  he  died. 
In  the  meantime,  the  property  had  been  improved  by  the 
erection  thereon  of  a  schpol  building  costing  upwards  of 
$20,000,  and  the  land  had  otherwise  greatly  enhanced  in 
value.  Rorer,  also,  in  pursuance  of  the  legal  and  moral 
obligation  resting  upon  him,  had  conveyed  the  legal  title 
of  the  property  to  the  school  board.  All  of  this  transpired 
before  this  suit  was  brought,  and  not  until  five  years  after 
it  was  brought  were  the  trustees  made  parties  defendant 
to  this  suit.  In  order  to  defeat  these  rights  and  equities 
of  the  school  board,  the  complainants  invoke  the  statute 
aforesaid,  to  show  a  want  of  mutuality  in  the  contract  and 
a  consequent  right  on  their  part  to  subject  the  property 
in  its  present  state  to  the  payment  of  their  judgments.  To 
permit  them  to  do  so  would  be  to  perpetrate  a  fraud  upon 
the  trustees,  and  to  turn  a  statute  which  was  intended  as 
a  shield  to  protect  the  improvident  expenditure  of  public 
funds  into  a  sword  of  offense.  I  cannot  assent  to  that 
proposition.  As  I  have  heretofore  stated  that  I  did  not 
think  that  the  evidence  showed  with  the  necessary  clear- 
ness required  by  law,  that  the  whole  of  the  purchase-. 
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money  had  been  paid  at  the  time  complainants'  judgments 
were  recovered,  it  remains  to  be  considered  "to  what  ex- 
tent, if.  at  all,  can  appellants  subject  said  property?" 

It  has  been  earnestly  insisted  by  counsel  for  the  School 
Board  that  equity  considers  that  as  done  which  ought  to 
have  been  done,  and  that  immediately  upon  the  execution 
of  a  valid  contract  for  the  sale  of  land,  the  purchaser  is 
considered  in  equity  as  the  owner  of  the  land  antf  the 
vendor  the  owner  of  the  purchase  money,  and  hence  com- 
plainants' judgments  never  attached  to  this  property,  as 
the  contract  was  entered  into  before  any  of  their  judgments 
were  recovered.  Many  authorities  are  cited  to  support 
the  doctrine  of  equitable  conversion,  but  none  which  are 
applicable  to  a  case  of  this  kind.  The  judgments  are  sta- 
tutory, legal  liens  and  attach  to  the  legal  ownership  of  the 
land,  but  equity  limits  the  liability  to  the  extent  of  the 
beneficial  interest  of  such  owner.  At  the  time  of  the  re- 
covery of  the  judgments  Rorer  was  at  law  the  fee  simple 
owner  of  the  property,  and  to  this  the  lien  of  the  judg- 
ments attached,  but,  in  consequence  of  the  contract  of  sale, 
equity  will  restrict  the  lien  creditors  in  the  enforcement 
of  their  liens  to  the  amount  owing  by  the  school  board  to 
Rorer,  at  the  date  of  the  recovery  of  the  judgments. 

In  Borst  v.  Nolle,  28  Gratt.  (69  Va.)  at  page  433,  it  is 
said :  "Authorities  without  number  might  be  cited  to  show 
that  where  statutory  enactments  do  not  interfere,  the  credi- 
tor can  never  get  by  his  judgment  more  than  his  debtor 
really  owns,  and  to  this  he  will  be  confined,  as  he  should 
be,  by  courts  of  equity.  In  support  of  this  proposition  the 
following  apposite  authorities  are  cited  by  the  appellant's 
counsel.  White  V.  Carpenter,  2  Paige  R.  217,  238,  266-7; 
Kiersted  v.  Avery,  4  Paige  R.  9 ;  Biichan  v.  Sumner,  2  Barb 
Ch.  R.  165,  207;  Lownsbury  v.  Purdy,  11  Barb.  R.  490; 
Towsley  v.  McDonald,  32  Barb.  R.  604 ;  Sieman  v.  Austin, 
33  Barb.  R.  9;  Sieman  V.  Sehenck,  29  New  York  R.  598; 
Smith  v.  Gage,  41  Barb.  R.  60,  71-75 ;  Schlaeper  V.  Corson, 
52  Barb.  R.  510;  Robinson  v.  Robinson,  22  Iowa  R.  427; 
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Thomas  v.  Kennedy,  24  Iowa  R.  397;  Brown  V.  Pierce,  7 
Wall.  205,  218;  Baker  v.  Morton,  12  Wall.  U.  S.  R.  150." 

Many  cases  have  been  since  decided  in  this  and  other 
courts  holding  the  same  proposition.  Indeed,  it  canrtot  be 
gainsaid.  One  of  the  latest  in  this  State  is  Straley  v.  Esser, 
117  Va.  135,  10  Va.  App.  97. 

Furthermore,  it  is  the  beneficial  interest  and  only  the 
beneflcial  interest  of  the  judgment  debtor  that  his  creditor 
can  subject.  Straley  v.  Esser,  supra.  As  there  are  no 
statutory  provisions  to  interfere  in  this  case,  the  creditor 
is  in  a  sense  substituted  to  the  rights  of  his  judgment 
debtor,  and  cannot  subject  the  property  standing  in  the 
name  of  the  judgment  debtor  to  any  greater  extent  than 
is  measured  by  the  beneficial  interest  of  the  debtor  in  the 
property.  It  is  true  the  debtor  holds  the  legal  title  to  the 
land,  but  he  holds  it  in  trust  for  the  benefit  of  the  pur- 
chaser to  be  conveyed  to  him  upon  payment  of  the  balance 
of  the  purchase  money,  and  upon  tender  or  payment  of 
that  amount  he  would  be  compelled  to  convey  the  legal 
title.  The  balance  due  on  the  purchase  price  is  the  measure 
of  the  debtor's  beneficial  interest  in  the  property,  and  such 
is  the  measure  and  extent  to  which  the  judgment  creditor 
can  subject  it. 

I  am  not  unmindful  of  the  fact  that  this  holding  is  in 
conflict  with  the  conclusion  reached  by  this  court  in  Fvl- 
kerson  v.  Taylor,  102  Va.  314.  That  case  was  decided  by 
a  court  of  very  able  judges,  and  the  opinion  was  delivered 
by  one  of  the  most  distinguished  judges  who  ever  sat  upon 
this  bench.  But  the  reasons  upon  which  the  conclusion  was 
reached  are  not  stated  in  the  opinion.  In  the  opinion  it  is 
said:  "If  it  be  true,  as  insisted  by  counsel  for  Wheeler's 
heirs,  that  his  contract  of  purchase  from  Fulkerson  was 
in  parol;  that  Wheeler  had  been  put  in  possession  under 
it,  and  paid  part  of  the  purchase  price  before  the  Baylor 
judgment  was  rendered  and  docketed — it  does  not,  to  the 
extent  of  such  payment,  give  them  priority  over  the  lien 
of  the  Baylor  judgment.    In  order  for  a  purchaser,  under 
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a  contract  which  is  not  required  to  be  recorded,  to  be  pro- 
tected as  to  subsequent  judgments  against  his  vendor,  he 
must,  before  the  date  of  such  judgment,  have  become  in- 
vested with  a  perfect  equitable  title.  Withers  v.  Carter, 
4  Gratt.  407,  412,  50  Am.  Dec.  78;  Floyd,  etc.  V.  Harding, 
28  Gratt.  401,  414,  416;  March,  Price  &  Co.  V.  Chambers, 
30  Gratt.  at  page  303;  Long  v.  Hagerstown  Agricultural 
Co.,  30  Gratt.  665;  Brown  v.  Butler,  87  Va.  621,  13  S.  E. 
71 ;  Powell  V.  BeWs  Admr.,  81  Va.  222.  Wheeler  did  not 
have  at  that  time  a  perfect  equitable  title,  as  he  had  only 
paid  a  part  of  the  purchase  price. " 

All  of  the  cases  cited  belong  to  one  or  the  other  of  two 
classes.  Either  there  was  a  valid  contract  which  had  been 
completely  performed  and  the  purchaser  was  entitled  to 
call  for  a  deed,  or  else  there  was  a  written  contract  which 
the  statute  declared  void  because  it  was  not  recorded.  In 
the  first  class  the  property  was  held  not  liable  to  judgments 
against  the  vendor.  In  the  second  class,  the  property  was 
held  liable.  In  Withers  v.  Carter,  supra,  there  was  a  writ- 
ten contract,  but,  as  the  law  then  stood,  it  was  valid,  though 
not  recorded.  The  purchaser,  however,  had  fully  complied 
with  his  contract  and  was  entitled  to  call  for  a  deed,  though 
he  still  owed  a  balance  of  the  purchase  money.  This  bal- 
ance, at  his  instance,  was  subjected  to  the  payment  of  the 
judgments  against  his  vendor.  I  do  not  think  that  it  fol- 
lows as  a  logical  deduction  that  because  there  is  no  liability 
on  the  land  when  the  equitable  title  of  the  purchaser  is 
complete,  the  whole  land,  with  all  the  improvements  put 
thereon,  is  liable  when  the  equitable  title  of  the  purchaser 
is  incomplete.  On  the  contrary,  it  would  seem  that,  upon 
like  reasoning,  if  the  equitable  title  were  not  complete,  the 
creditors  of  the  vendor  would  still  be  restricted  to  the  rights 
or  interest  of  the  vendor  in  the  land,  and  that  they  could 
only  subject  it  pro  tanto.  If  the  creditor  can  get  nothing 
when  all  of  the  purchase  money  has  been  paid,  it  would 
seem  that  when  only  a  part  has  been  paid  and  the  parties 
cannot  be  placed  in  statu  quo  ante,  the  creditor  should  be 
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restricted  to  the  interest  of  the  debtor  represented  by  what 
was  due  to  him  and  which  was  secured  by  a  lien  on  the 
land.  The  creditor  ought  not  to  be  allowed  to  acquire  any 
higher  or  greater  rights  than  the  debtor  himself  hast  and 
such  seems  to  be  the  result  of  the  authorities.  Where  a 
valid  contract  for  the  sale  of  land  has  been  entered  into, 
and  the  recording  acts  do  not  interfere,  a  judgment  against 
the  vendor  after  the  contract  and  before  deed  to  the  pur- 
chaser, and  before  the  entire  purchase  money  has  been  paid, 
is  a  lien  on  the  land  only  to  the  extent  of  the  purchase 
money  then  unpaid.  This,  we  think,  is  a  fair  deduction 
from  Withers  V.  Carter,  supra,  Floyd  V.  Harding,  &upra  and 
Borst  v.  Nalle,  supra.  In.  Bowman  v.  Hicks,  80  Va.  806, 
possession  was  taken  under  a  valid  parol  contract,  but 
only  a  part  of  the  purchase  money  had  been  paid,  when  a 
judgment  creditor  of  the  vendor  sought  to  subject  the  land 
to  the  payment  of  his  judgment.  It  was  held  that  he  could 
not  subject  the  land  "except  to  the  payment  of  the  unpaid 
purchase  money." 

In  West  Virginia,  whose  laws  are  like  our  own,  Judge 
Green  whose  opinions  are  aways  luminous,  in  discussing 
this  subject  in  Snyder  V.  Martin,  17  W.  Va.,  at  p.  298,  says : 
"The  principal  question  presented  by  this  record  is,  whether 
a  parol  contract,  so  far  executed  as  to  entitle  the  purchaser 
to  a  specific  execution  of  the  contract,  is  good  against  a 
subsequent  judgment  creditor.  Independent  of  any  statute 
law,  the  lien  of  a  judgment  is  a  charge  upon  the  precise 
interest  which  the  judgment  debtor  has,  and  upon  no  other. 
The  apparent  interest  of  the  debtor  can  neither  extend  nor 
restrict  the  operation  of  the  lien,  so  that  it  shall  encumber 
any  greater  or  less  interest  than  the  debtor  in  fact  pos- 
sesses. The  judgment-creditor  has  a  charge  on  the  inter- 
ests of  the  defendant  in  the  land,  just  as  they  stood  at  the 
moment  the  lien  attached,  therefore  though  he  seems  to 
have  an  interest  yet  if  he  have  none  in  fact,  no  lien  can 
attach.  The  rights  of  the  judgment  lien  owner  cannot 
exceed  those  which  he  might  acquire  by  a  purchase  from 


Digitized  by 


Google 


McClanahan's  Admr.  v.  N.  &  W.  Ry.  Co.      719 

the  defendant  with  full  notice  of  all  existing  legal  or  equi- 
table rights  belonging  to  third  persons.  The  attaching  of 
a  judgment  lien  upon  the  legal  title  forms  no  impediment 
to  the  assertion  of  all  equities  previously  existing  over 
the  property.  The  judgment  lien  is  in  equity  but  a  charge 
on  the  equity  held  by  the  defendant,  where  the  lien  attaches. 
It  can  only  hold  the  legal  estate  subject  to  the  equity.  It 
is  well  settled  that  a  judgment  lien  on  the  land  of  the 
debtor  is  subject  to  every  equity  which  existed  against  the 
debtor  at  the  rendition  of  the  judgment;  and  courts  of 
equity  will  always  limit  the  lien  to  the  actual  interest  of 
the  judgment  debtor.  The  lien  of  the  judgment  creates  a 
preference  over  subsequently  acquired  rights,  but  a  court 
of  equity  will  always  protect  the  equitable  rights  of  third 
persons  existing  at  the  time  the  judgment  lien  attaches. 
See  Freeman  on  Judgments,  pp.  309,  310  and  311,  sec.  356, 
357 ;  Churchill  v.  Morse,  23  la.  229 ;  O'Rourke  V.  O'Conner, 
39  CaJ.  442 ;  Coster's  Ex'r  v.  Bank  of  Georgia,  24  Ala.  37- 
64;  Walker  v.  Moody,  65  N.  C.  599;  Ellis  v.  Turley,  1  Paige 
Chy.  280;  Morris  v.  Mowett,  2  Paige  Chy.  586;  Brown  v. 
Pierce,  7  Wall.  205." 

After  giving  numerous  illustrations,  he  proceeds:  "It 
may  therefore,  be  laid  down  as  a  universal  rule  established 
by  many  cases,  that  a  judgment-lien  is  always  'subject  to 
every  possible  description  of  equity  held  by  a  third  party 
against  the  debtor  at  the  time  the  judgment-lien  attached ; 
and  that  it  is  immaterial,  whether  the  rights  of  such  third 
party  consist  of  an  equitable  estate  or  interest  in  the  judg- 
ment-debtor's land,  an  equitable  lien  on  his  land,  or  a  mere 
equity  against  the  debtor  which  attaches  to  or  affects  his 
land.  Nor  is  it  at  all  material  whether  the  judgment- 
debtor  has  or  has  not,  when  he  contracted  his  debt  or  ob- 
tained his  judgment  or  docketed 'the  same,  notice  of  such 
equitable  estate,  equitable  lien,  or  mere  equity.  If  they 
be  prior  in  time  to  the  judgment,  they  will  always  be 
preferred  to  the  judgment-lien.  The  authorities  we  have 
cited  abundantly  sustain  this  conclusion;  and  there  is  no 
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exception  to  this  universal  rule,  except  where  such  excep- 
tion has  been  made  by  some  statute  law. 

"Unquestionably,  therefore,  a  purchaser  of  land  by  pa- 
rol contract,  to  the  full  extent  that  a  court  of  equity  would 
recognize  his  equity  against  the  party  who  by  parol  con- 
tract had  agreed  to  sell  him  the  land,  should  be  held  in  a 
court  of  equity  to  have  rights  superior  to  any  subsequent 
judgment-creditor,  whether  the  judgment-creditor  had  or 
had  not  notice  of  his  contract  to  purchase  the  land,  unless 
some  statute  law  has  rendered  the  judgment-creditor's  lien 
superior  to  his  equity. " 

In  Filley  V.  Duncan,  1  Neb.  134,  93  Am.  Dec.  337,  it  is 
said  to  be  "well  settled  that  in  equity  the  lien  of  a  judg- 
ment is  subject  to  all  equities  that  existed  at  the  time  it 
was  recovered;"  and  in  Dalrymple  V.  Security  Company 
(N.  D.),  88  N.  W.  1033,  1036,  it  is  said  to  be  well  settled 
"that  the  lien  of  a  judgment  attaching  to  real  estate  after 
a  contract  of  sale  extends  only  to  the  interests  of  the  ven- 
dor, and  is  entirely  subject  to  the  contract  of  sale." 

In  Hays  V.  Reger,  102  Ind.  524,  1  N.-E.  386,  it  is  said: 
"The  interest  which  the  lien  of  a  judgment  affects  is  the 
actual  interest  which  the  debtor  has  in  the  property,  and 
a  court  of  equity  will  always  permit  the  real  owner  to  show 
(there  being  no  intervening  fraud)  that  the  apparent 
ownership  of  another  is  or  is  not  real,  and  when  the  judg- 
ment-debtor has  no  other  interest  except  the  naked  legal 
title,  the  lien  of  a  judgment  does  not  attach." 

To  the  same  effect  see  Straley  V.  Esser,  supra. 

In  Wells  v.  Baldwin,  28  Minn.  410,  10  N.  W.  427,  speak- 
ing of  the  purchaser  at  a  sheriff's  sale  under  a  judgment, 
it  is  said:  "In  other  words,  the  purchaser  at  such  sale 
would  be  entitled  to  the  same  rights  as  the  vendor  in  the 
contract  had,  and  would  be  compelled  to  make  a  conveyance 
to  the  vendee  upon  precisely  the  same  terms  upon  which 
the  vendor  could  have  been  compelled  to  convey." 

To  the  same  effect  see  Hampson  V.  Edelen,  2  Har.  &  J.  64, 
3  Am.  Dec.  ,530;  Woodward  v.  Dean,  46  Ta.  299;  Berryhill 
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v.  Potter,  42  Minn.  279,  44  N.  W.  251 ;  McMurlen  v.  Wenner, 
15  Serg.  &  R.  18,  16  Am.  Dec.  546;  Minns  V.  Morse,  15 
Ohio  568,  45  Am.  Dec.  590.  For  a  collection  of  authorities 
on  the  subject  see  23  Cyc.  1373,  17  Am.  &  Eng  Ency.  Law 
(2d  ed.)  780;  1  Black  on  Judgments  438,  Freeman  on  Judg- 
ments, sees.  355,  356. 

In  a  note  by  Freeman  to  FUley  V.  Duncan,  in  93  Am.  Dec. 
357,  this  subject  is  fully  discussed  and  a  number  of  au- 
thorities are  cited.  In  order  to  show  not  merely  the  views 
of  Mr.  Freeman,  but  the  great  number  of  cases  supporting 
his  conclusion,  the  following  extract  is  made  from  tha 
note: 

"Attaches  to  actual,  not  apparent,  interest  of  judgment 
debtor. — The  lien  of  a  judgment  attaches  to  the  precise  in- 
terest of  the  judgment  debtor  in  the  land.  In  some  state.? 
it  is  confined  to  the  legal  interest  of  the  debtor;  but  whethei 
it  extends  to  the  legal  and  equitable  interest,  or  is  restricted 
to  the  legal  interest  only,  it  is  the  actual  and  not  the  ap- 
parent interest  of  the  defendant  that  is  affected,  and  his 
apparent  interest  can  neither  extend  nor  restrict  the  opera- 
tion of  the  lien  so  that  it  shall  encumber  any  greater  or  less 
interest  than  the  debtor  in  fact  possesses:  Freeman  on 
Judgments,  sec.  356;  Berkley  v.  Lamb,  8  Neb.  399;  Colt 
V.  Du  Bois,  7  Id.  391,  citing  the  principal  case;  Unknown 
Heirs  V.  Kimball,  4  Ind.  546 ;  S.  C.  58  Am.  Dec.  638 ;  Union 
Bank  v.  Maynard,  51  Mo.  548 ;  Sanford  v.  McLean,  3  Paige 
117 ;  S.  C.  23  Am.  Dec.  773 ;  Ellis  v.  Tousley,  1  Paige,  280 ; 
M orris  v.  Mowatt,  2  Id.  586 ;  S.  C.  22  Am.  Dec.  661 ;  Ex 
parte  Trenholm,  19  S.  C.  126;  Blankenship  v.  Douglass,  26 
Tex.  225;  S.  C.  82  Am.  Dec.  608;  In  re  Estes,  6  Saw.  459. 
And,  therefore,  where  the  judgment  is  a  lien  upon  equitable 
interests,  it  matters  not  that  the  evidences  of  the  debtor's 
interest  are  not  of  record:  Lathrop  v.  Brown,  23  la.  40; 
Logan  V.  Herbert,  30  La.  Ann.  Pt.  1,  p.  727 ;  Richter  V.  Selin, 
8  Serg.  &  R.  425 ;  Niantic  Bank  v.  Dennis,  37  111.  381.  And 
on  the  other  hand,  though  he  seems  to  have  an  interest,  if 
he  have  none  in  fact  no  lien  will  attach :  Churchill  v.  Morse, 
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23  la.  229;  Uhl.  v.  May,  5  Neb.  157;  Holden  V.  Garrett,  23 
Kan.  98;  Lombard  v.  Abbey,  73  111.  177;  Doswett  v.  Adler, 
28  Ark.  83 ;  Freeman  on  Judgments,  sec.  357 ;  for  the  lien 
can  extend  no  further  than  the  debtor  has  power  voluntarily 
to  transfer  or  alienate  the  lands  in  satisfaction  of  his  debt; 
Coombs  V.  Jordan,  5  Bland  284 ;  s.  c.  22  Am.  Dec.  236 ;  and 
the  rights  of  a  lien-holder  cannot  exceed  those  which  might 
be  acquired  by  a  purchase  from  the  defendant  with  full 
notice  of  all  existing  legal  or  equitable  rights  belonging  to 
third  persons ;  Baker  v.  Morton,  12  Wall.  150. 

"lAen  Subject  to  Equities  of  Third  Persons. — And,  there- 
fore, a  judgment  lien  on  the  land  of  the  debtor  is  subject 
to  every  equity  which  existed  against  the  land  in  the  hands 
of  the  judgment  debtor  at  the  time  of  the  rendition  of  the 
judgment;  and  courts  of  equity  will  protect  such  equities 
against  the  legal  lien,  and  will  limit  that  lien  to  the  actual 
interest  which  the  judgment  debtor  has  in  the  estate: 
Blankenship  V.  Douglass,  26  Tex.  225,  s.  c.  82  Am.  Dec.  608, 
and  note  612,  613 ;  Coombs  V.  Jordan,  5  Bland  284,  s.  c.  22 
Am.  Dec.  236 ;  Sweet  V.  Jacoeks,  6  Paige  355,  s.  c.  31  Am. 
Dec.  252;  Buchan  v.  Summer,  2  Barb.  Ch.  165;  s.  c.  47 
Am.  Dec.  305;  Coster's  Ex'r  v.  Bank  of  Georgia,  24  Ala. 
37,  64;  Wharton  V.  Wilson,  70  Ind.  591  ;EUis  v.  Tousley,  1 
Paige  280 ;  Morris  V.  Mowatt,  2  Id.  586 ;  s.  c.  22  Am.  Dec. 
661 ;  Wolke  V.  Moody,  65  N.  C.  599 ;  Frazer  V.  Thatcher,  49 
Tex.  26;  Floyd  V.  Harding,  28  Gratt.  401  ;Goodell  V.  Blumer, 
41  Wis.  436;  Brown  V.  Pierce,  7  Wall.  205;  Whitworth  V. 
Gaugain,  1  Phillips  728 ;  Burgh  v.  Francis,  3  Swanst  536, 
note;  Finch  V.  Winchelsea,  1  P.  Wms.  277." 

If  the  doctrine  announced  in  Fvlkerson  v.  Taylor,  supra, 
were  adhered  to  in  the  present  case,  the  result  would  be  that 
if  the  purchasers  owed  only  one  dollar  of  the  purchase 
money  the  creditors  could  come  in  and  subject  property 
which  originally  cost  $2500  and  is  now  worth  probably 
$50,000  to  the  extent  o€  its  full  value. 

In  the  face  of  such  an  array  of  authority  supported  by 
such  satisfactory  reasons,  I  am  unable  to  concur  in  so  much 
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of  the  opinion  in  Fulkerson  V.  Taylor,  supra,  as  declares 
that  "in  order  for  a  purchaser  under  a  contract  which  is  not 
required  to  be  recorded,  to  be  protected  as  to  subsequent 
judgments  against  his  vendor,  he  must,  before  the  date  of 
such  judgment,  have  become  invested  with  a  perfect  equi- 
table title,"  by  the  payment  of  the  whole  of  the  purchase 
money. 

It  is  true,  as  stated  in  Fulkerson  V.  Taylor,  supra,  that 
the  highly  equitable  provision  of  section  2472  of  the  Code 
has  no  application  to  judgment  creditors.  It  does  not  pur- 
port to  deal  with  judgment  creditors,  nor  can  we  perceive 
any  good  reason  why  it  should.  The  revisors  recommended, 
and  the  legislature  adopted,  the  provision  for  the  protection 
of  purchasers  because  it  was  necessary  to  do  so,  but  made 
no  reference  to  the  liability  of  lands  in  the  hands  of  the 
equitable  owner  to  judgments  against  his  vendor,  because 
it  was  unnecessary  to  do  so.  As  stated  in  Fvlkerson  v. 
Taylor,  supra,  "prior  to  the  Code  of  1887,  a  subsequent  pur- 
chaser under  a  contract  not  required  to  be  recorded  was  not 
protected  against  a  prior  unrecorded  conveyance  unless  he 
had  paid  the  whole  purchase  price  before  he  received  notice 
of  the  unrecorded  conveyance."  This  was  regarded  as  a 
hardship,  but  it  could  only  be  corrected  by  legislation,  and 
hence  the  provision  of  section  2472  of  the  Code.  But 
neither  prior  nor  subsequent  to  the  Code  of  1887  did  any 
such  hardship  exist  as  to  the  equitable  owner  of  real  estate. 
Both  before  and  since  the  revision  of  1887,  it  has  been  held 
that  where  the  recording  acts  do  not  interfere  the  judgment 
creditor  can  acquire  no  better  right  to  the  estate  than  the 
debtor  himself  has  at  the  date  of  the  recovery  of  the  judg- 
ment. Floyd  V.  Hording,  28  Gratt.  (69  Va.)  401,  407; 
Dingus  V.  Minneapolis  Imp.  Co. 

The  equitable  owner,  therefore,  was  suffering  no  hard- 
ship which  it  was  necessary  or  proper  for  the  legislature 
to  remove.  The  recording  acts  did  not  interfere  because  he 
was  claiming  under  a  contract  admitted  to  be  valid,  and 
which  could  not  be  recorded,  because  it  was  by  parol.    The 
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extent  of  the  liability  for  judgments  against  his  vendor  was 
measured  by  the  interest  of  the  vendor,  as  between  him  and 
his  vendee,  and  that  was  the  balance  due  on  the  land  at  the 
date  of  the  judgment  against  his  vendor.  For  this  he  was 
already  bound  and  it  was  immaterial  to  him  whether  he 
paid  it  to  his  vendor,  or  to  the  vendor's  creditor.  He  was, 
therefore,  already  amply  protected  and  there  was  no  neces- 
sity for  any  statute  on  the  subject.  His  contract  was  valid, 
the  recording  acts  did  not  interfere,  and  his  liability  was 
limited  to  the  balance  owing  on  the  purchase  price.  What 
more  could  he  expect  or  desire? 

After  a  purchaser  of  land  has  put  his  deed  to  record  he 
is  not  required  to  watch  the  records  to  ascertain  whether 
thereafter  other  deeds  by  his  grantor  or  judgments  against 
him  are  docketed  or  recorded,  and  the  same  is  true  of  deeds 
of  trust  conveying  the  land.  The  registry  of  a  deed  by  a 
subsequent  purchaser  is  no  notice  to  parties  who  have  ac- 
quired their  rights  before  the  time  wheii  the  deed  is  regis- 
tered. Bridgewater  Roller  Mills  V.  Strough,  98  Va.  721. 
It  is  said  in  Sheldon  on  Subrogation,  sec.  80,  that  "a  mort- 
gagee is  not  bound  to  take  notice  of  subsequent  liens  or  con- 
veyances, or  of  litigation  which  arises  concerning  them; 
and  subsequent  purchasers  of  portions  of  the  mortgaged 
premises  who  desire  to  act  with  reference  to  the  order  of 
subsequent  alienations  by  the  mortgagor  must  notify  him 
of  the  fact  in  proper  time  and  request  him  to  act  accord- 
ingly. *  *  *  If  a  release  of  a  part  of  the  mortgaged 
premises  was  given  without  notice  of  the  equities  of  the 
subsequent  encumbrancer  or  grantee,  the  first  mortgagee 
who  gave  it  is  not  responsible  for  the  consequences  of  his 
act,  nor  is  the  lien  of  his  mortgage  upon  the  unreleased  por- 
tion of  the  premises  in  any  wise  impaired  thereby/'  The 
same  principle  has  been  applied  to  the  docketing  of  judg- 
ments against  the  former  owner  of  land  who  has  made  a 
valid  contract  for  the  sale  thereof,  where  the  purchaser  is 
in  open  and  notorious  possession  of  the  land,  but  has  not 
yet  received  a  deed.    In  Mayor  v.  Hinmcm,  13  N.  Y.  180, 
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Judge  Denio  said :  "I  consider  it  equally  well  settled  that 
the  docketing  of  a  judgment  against  the  vendor  affords  no 
notice  of  its  existence  either  actual  or  constructive,  to  the 
prior  vendee  of  the  judgment  debtor."  Speaking  of  pay- 
ments by  the  vendee  to  the  vendor  after  the  docketing  of 
judgments  against  the  vendor,  he  says  further:  "In  the 
view  of  a  court  of  equity,  his  condition  was  like  that  of  a 
party  having  a  prior  conveyance  or  lien  which  was  duly  re- 
corded. *  *  *  The  vendee  having  no  notice  of  the 
judgment  creditor's  lien,  and  the  creditor  having  full  notice 
of  the  vendee's  situation,  it  would  seem  to  be  reasonable 
that,  in  order  to  intercept  those  payments  and  divert  them 
from  the  vendor's  hands  to  his  own,  the  creditors  ought  at 
least  to  inform  the  vendee  of  the  .existence  of  his  lien  and 
his  right  to  the  unpaid  purchase  money."  To  the  same  ef- 
fect, see  Parks  V.  Jackson,  11  Wend.  442,  25  Am.  Dec.  656 ; 
Hampson  V.  Edelen,  2  Har.  &  J.  64,  3Am.  Dec.  530 ;  Filley  v. 
Duncan,  1  Neb.  134,  93  Am.  Dec.  337. 

In  the  instant  case,  the  school  trustees  were  in  the  most 
open  and  notorious  possession  of  the  property  long  before 
any  of  the  judgments  were  recovered  against  Rorer  and 
probably  before  the  debts  were  incurred  by  him ;  the  dwell- 
ing was  changed  at  an  expense  of  $2,000  to  a  school  build- 
ing; a  graded  school  was  conducted  there  continuously  until 
it  was  incorporated  into  the  city ;  thereafter  Rorer  conveyed 
the  legal  title  to  the  city  school  board,  reciting  in  his  deed 
that  all  the  purchase  money  had  been  paid,  and  the  city 
erected  thereon  a  handsome  school  building,  and  so  im- 
proved the  property  that  what  originally  cost  only  $2,500 
is  now  estimated  by  the  appellants  to  be  worth  $65,000. 
All  of  this  transpired  without  a  word  of  notice  from  the 
judgment  creditors,  so  far  as  the  record  discloses,  until  the 
owners  of  the  property  were  made  defendants  to  this  suit, 
and  it  was  sought  to  subject  the  property  to  the  payment 
of  appellants'  judgments.  Rorer  was  under  a  legal  and 
moral  obligation  to  convey  the  property  to  the  trustees  upon 
payment  of  the  balance  of  the  purchase  money,  and  the  re- 
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cital  in  his  deed  is  certainly  admissible  evidence  against  him 
that  such  payment  had  been  made.  The  judgment  cred- 
itors gave  no  notice  of  any  intention  to  subject  the  property 
to  the  balance  of  the  purchase  money  and  have  not  taken  a 
single  step  since  the  docketing  of  their  judgments  until  the 
institution  of  this  suit  for  the  protection  of  their  interests. 
They  allowed  thirty  years  to  elapse  after  the  purchase  of 
the  property  before  they  instituted  their  suit — the  judg- 
ments being  kept  alive  by  the  absence  of  the  judgment 
debtor  from  the  State — seeing  large  expenditures  being 
made  by  the  purchasers,  but  without  one  word  as  to  liability 
for  their  judgments.  Under  such  circumstances,  I  am  of 
opinion  that  the  school  property  is  not  liable  to  the  judg- 
ments sought  to  be  enforced  against  it.  This  conclusion 
renders  it  unnecessary  to  pass  upon  other  questions  raised 
in  the  record  in  relation  to  the  school  property. 

It  is  assigned  as  error  that  the  trial  court  refused  to  ap- 
point a  receiver  of  the  property  reported  as  liable  for  com- 
plainants' judgments,  or  to  hold  the  parties  in  possession 
thereof  liable  for  the  use  and  occupation  thereof,  pending 
the  final  determination  of  this  litigation.  There  was  no 
error  in  the  ruling  complained  of.  The  railway  company 
and  the  school  board  were,  in  good  faith  and  upon  reason- 
able grounds,  contesting  the  liability  of  the  property  owned 
by  them  to  the  appellants9  judgments,  and  the  owners  of 
the  other  property  joined  with  the  appellants  in  seeking  to 
hold  the  property  of  the  railway  company  and  the  school 
board  liable,  because  if  these  properties  were  held  liable 
they  would  probably  produce  sufficient  to  pay  off  and  dis- 
charge appellants'  judgments  and  thereby  relieve  the  prop- 
erty of  such  owners  from  any  liability  for  said  judgments. 
The  rights  of  the  parties  had  not  been  determined  at  the 
time  the  receiver  was  asked  for,  nor  had  it  been  ascertained 
and  adjudicated  what  property  should  be  subjected  to  the 
discharge  of  such  judgments.  In  such  circumstances,  the 
appointment  of  a  receiver  whereby  the  parties  would  have 
been  divested  of  the  possession  of  their  property  was  not 


Digitized  by 


Google 


McClanahan's  Admr.  v.  N.  &  W.  Ry.  Co.      727 

proper.  It  would  have  taken  from  the  railway  company 
and  the  school  board  the  possession  of  property  not  then 
determined  to  be  liable  to  complainants'  judgments,  and 
turned  private  persons  out  of  homes  that  might  never  have 
to  be  resorted  to  for  the  satisfaction  of  such  judgments. 

In  Norris  V.  Lake,  89  Va.  513,  518,  it  is  said:  "The  ap- 
pointment of  a  receiver  is  not  a  matter  of  right,  but  of  disr 
cretion,  to  be  governed  by  the  circumstances  of  the  case, 
one  of  which  circumstances  is  the  probability  of  the  plain- 
tiff's being  ultimately  entitled  to  a  decree.  It  is,  moreover, 
a  power  always  to  be  exercised  with  caution,  and  never  ex- 
cept in  a  strong  case.  The  general  rule  is  to  refuse  an  in- 
terlocutory application  for  a  receiver,  unless  the  plaintiff 
presents  at  least  a  prima  facie  case,  and  the  court  is  satis- 
fied that  there  is  imminent  danger  of  loss."  For  authorities 
to  the  same  effect  in  other  jurisdictions,  see  23  Am-  &  Eng. 
Ency.  Law  (2d  ed.)  1038-9;  34  Cyc.  21 ;  Kwnawha  Coal  Co. 
V.  Ballard,  43  W.  Va.  721. 

The  First  National  Bank  of  Roanoke,  by  counsel,  offered 
proof  of  a  judgment  against  F.  Rorer,  to  which  counsel  for 
the  appellants  objected,  because  the  bank  had  refused  to 
contribute  anything  to  the  cost  of  the  suit.  The  master  re- 
ported the  judgment,  however,  and  the  appellants  excepted 
to  the  master's  report  on  the  same  ground,  and  the  trial 
court  overruled  the  exception.  This  ruling  is  assigned  as 
error.  The  bank  offered  the  proof  by  counsel  of  its  own  se- 
lection and  could  not  be  required  to  contribute  to  the  com- 
pensation of  counsel  of  appellants.  The  only  other  costs  to 
which  it  could  be  required  to  contribute  were  the  legal  and 
taxable  costs  of  the  suit.  If  no  property  was  disclosed  in 
the  suit,  it  was  subject  to  a  decree  against  it  for  its  due 
proportion  of  such  costs,  but  as  the  record  discloses  abund- 
ant property  out  of  which  the  costs  could  be  made,  the 
question  becomes  one  of  no  practical  importance.  There 
was  no  error  in  overruling  the  exception  to  the  master's  re- 
port 
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For  the  reasons  given  I  am  of  opinion  that  the  decrees 
appealed  from  should  be  affirmed  so  far  as  they  affect  the 
property  claimed  by  the  city  school  board  of  the  city  of 
Roanoke,  and  that  they  should  recover  their  costs  against 
the  appellants;  and  that  so  far  as  the  said  decrees  affect  the 
property  claimed  by  the  Norfolk  &  Western  Railway  Com- 
pany, the  city  of  Roanoke  (other  than  the  school  property 
aforesaid)  and  by  Mary  R.  Yates,  F.  Fallon,  Mattie  L.  Vest, 
D.  C.  Moomaw,  W.  A.  Burks  and  B.  S.  Headley,  they  should 
be  reversed. 

Sims,  J.,  (concurring  in  the  result  of  the  opinion  of  the 
majority  of  the  court  on  all  points  involved  in  the  case) : 

I  concur  in  what  is  said  in  the  opinion  of  Judge  Whittle, 
P.,  and  Judges  Kelly  and  Prentis  on  the  subject  of  the 
school  property. 

I  concur  in  the  result  of  the  last-named  opinion  on  the 
subject  of  the  Norfolk  and  Western  Railway  Company 
property,  on  the  following  grounds : 

As  pointed  out  in  the  opinion  last  named,  the  adversary 
possession  of  the  said  railway  company  began  before  the 
liens  of  the  judgments  of  appellants  attached  to  the  land  in 
question.  I  think  that,  on  the  subject  of  such  property,  this 
is  the  pivotal  point  in  the  case.  Upon  the  beginning  of  said 
adversary  possession,  Rorer,  the  judgment  debtor,  was 
ousted  from  the  possession  of  the  land  in  question.  There- 
upon the  right  of  action  arose — accrued — to  Rorer,  (the 
person  through  whom  the  judgment  creditors  claim),  to 
recover  the  land  from  the  railway  company's  predecessors 
in  title.  The  statute  of  limitations  (section  2915  of  the 
Code)  thereupon  began  to  run  against  the  recovery  of  that 
land  from  its  adversary  possessors.  Then  Rorer  no  longer 
had  the  possession  of  the  land.  What  he  had  was  the  bare 
legal  title  and  a  mere  right  of  entry  on  the  land  and  right 
of  action  to  recover  the  possession  of  it.  When  the  judg- 
ments of  appellants  were  recovered,  therefore,  the  liens 
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of  such  judgments  could  attach  only  to  the  rights  of  the 
judgment  debtor  to  the  land  just  named,  which  were  all  of 
his  rights  to  the  land,  then  existing.  Moreover  the  appel- 
lants acquired  their  judgment  liens  on  such  rights  after  the 
statute  aforesaid  had  begun  to  run  in  favor  of  said  adver- 
sary possessors  and  against  such  rights  and  subject  further 
to  the  statutory  provision  contained  in  said  section  2915  to 
the  effect  that  if  said  adversary  possession  should  continue 
from  its  beginning  for  the  statutory  period  "no  person  shall 
make  an  entry  on  or  bring  an  action  to  recover"  said  land 
from  said  adversary  possessors  or  any  of  them.  Having 
begun  to  run  in  favor  of  said  adversary  possessors,  such 
statute,  by  the  express  terms  of  it,  continued  to  run  in  favor 
of  such  possessors,  not  only  against  Rorer,  but  against  every 
person  whomsoever  claiming  the  land  thereafter  through 
him. 

It  is  true  that  the  judgment  creditors  are  not  suing  in  the 
proceeding  in  equity  before  us,  to  recover  possession  of  the 
land.  They  are  suing  to  enforce  the  liens  of  their  judg- 
ments. But  it  would  be  but  a  barren  victory  for  them  to 
obtain  a  decree  for  the  sale  of  the  land  to  satisfy  their  liens, 
since  any  one  purchasing  it  under  such  decree  would  be 
barred  by  said  statute  from  making  an  entry  on  or  bringing 
an  action  to  recover  the  land  from  the  said  railway  com- 
pany, the  adverse  possessor  thereof,  and  consequently  no 
one  would  purchase  under  such  decree.  A  court  of  equity 
will  not  do  a  vain  thing.  In  such  case  equity  follows  the 
law  jn  determining  the  rights  of  parties. 

Hence,  I  think  section  2915,  aforesaid,  applies  to  the  case 
under  consideration  and  that  the  adverse  possession  of  the 
railway  company,  which  had  been  continued  from  its  said 
beginning  for  more  than  the  statutory  period  before  this 
suit  against  the  railway  company  was  instituted,  is  a  bar 
to  the  enforcement  by  the  appellants  of  the  liens  of  their 
judgments. 
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The  opinion  last  named,  however,  goes  further  and  holds 
that  even  if  the  adverse  possession  of  the  railway  company 
had  not  begun  until  after  the  liens  of  the  appellants  at- 
tached, yet  if  it  was  continued  for  the  statutory  period  be- 
fore this  suit  was  instituted  against  the  railway  company, 
it  would  bar  the  enforcement  of  the  liens  of  said  judgments. 
I  cannot  concur  in  such  opinion  in  its  going  to  that  extent. 
To  such  a  case  I  think  that  what  is  said  in  the  above  opinion 
of  Judge  Burks  on  the  subject  under  consideration  is  ap- 
plicable. It  is  there  said,  in  substance,  that  by  virtue  of 
the  statute  law  of  Virginia  a  judgment  creditor  is  given  a 
statutory  lien  on  the  land  of  the  judgment  debtor  as  of  the 
date  the  judgment  lien  attaches  thereto,  so  that  no  subse- 
quent acts  of  the  judgment  debtor,  or  subsequent  acts  of 
others  ousting  him  from  the  possession  of  the  land,  can  af- 
fect such  statutory  lien,  so  long  as  the  judgment  is  alive; 
and  that  if  such  lien  is  enforced  pursuant  to  such  statute 
law,  the  conveyance  under  the  decree  of  court  operates,  by 
virtue  of  such  statute  law,  to*  pass  the  land  to  the  grantee 
thereof  with  the  right  and  title  thereto  standing  precisely 
as  it  stood  in  the  hands  of  the  judgment  debtor  as  of  the 
date  the  judgment  lien  attached.  I  concur  fully  in  all  of 
this.  And  I  agree  that  in  case  of  the  ouster  of  a  judgment 
debtor  from  his  possession  of  his  land  after  the  lien  of  a 
judgment  against  him  has  attached  thereto,  such  ouster 
could  not  operate  to  affect  the  lien  of  the  judgment  or  the 
right  of  entry  on  or  of  action  to  recover  the  land  otf  the 
part  of  a  subsequent  purchaser  of  it  under  a  decree  of  court 
selling  the  land  to  satisfy  such  lien.  The  adversary  posses- 
sion being  taken  at  a  point  of  time  after  the  judgment  lien 
attached,  it  would  come  too  late  to  affect  the  lien  of  the 
judgment  given  and  already  fixed  as  of  the  time  aforesaid 
by  the  statute  law  on  that  subject  (cited  by  Judge  Burks), 
and  made  by  such  statute  law  to  continue  co-existent  with 
the  life  of  the  judgment.  As  applicable  to  such  a  case,  I 
agree  with  what  is  said  by  Judge  Burks  in  regard  to  the 
statute  of  limitations  (sec.  2915)  never  beginning  to  run 
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against  the  lien  of  the  judgment.  In  such  case  no  right  of 
action  would  accrue  to  the  judgment  debtor  prior  to  the 
time  when  the  judgment  creditor  acquired  his  lien.  It  is 
only  prior  to  such  time  that  the  judgment  creditor,  or  a 
subsequent  purchaser  of  the  land  under  decree  of  court  en- 
forcing the  judgment,  can  be  said  to  claim  through  the 
judgment  debtor.  After  such  time  the  judgment  creditor 
claims  under  and  by  virtue  of  the  statute  alone,  and  the 
lien  given  thereby,  which  is  freed  by  the  statute  law  from 
being  affected  by  subsequent  acts  of  the  judgment  debtor 
or  of  others  suffered  by  him,  unless  indeed  section  2915  af- 
fects the  case.  It  is  not  claimed  by  any  one  that  there  is 
any  other  statute  which  could  affect  the  case.  Section  2915, 
as  we  have  above  seen,  can  affect  the  case  only  where  the 
judgment  creditor  and  subsequent  purchaser  aforesaid 
claim  through  the  judgment  debtor  as  of  a  time  when  the 
latter  has  been  ousted  of  his  possession  so  that  the  right  of 
action  to  recover  the  land  of  the  adversary  possessor  has 
arisen — which  is  not  so  in  a  case  such  as  is  now  referred  to. 
Hence,  section  2915,  aforesaid,  cannot  in  such  case  affect 
the  existence  of  the  lien. 

For  the  reasons  stated  in  the  next  preceding  paragraph, 
I  cannot  agree  with  Judge  Burks  in  his  conclusions  on  the 
subject  under  consideration,  since  they  strengthen  me  in 
the  conclusion  that  section  2915  does  apply  to  a  case  where 
the  adversary  possession  began  before  the  judgment  lien 
attached,  and  because  of  this  conclusion  I  concur  in  the 
result  of  the  opinion  of  Judge  Whittle,  P.,  and  Judges  Kelly 
and  Prentis  on  the  subject  of  the  Norfolk  and  Western 
Railway  Company's  property,  as  above  stated. 

With  the  exceptions  I  have  above  noted,  I  concur  in  the 
opinion  of  Judge  Burks  on  all  other  questions  in  the  cause 
before  us  covered  thereby. 

Affirmed  in  part;  reversed  in  part 


Digitized  by 


Google 


732  15  Virginia  Appeals. 

moomaw  et  als  r.  norfolk  and  western  railway 
company  et  als. 

(Richmond,  January  &t,  1918;  Rehearing  refused,  WythevUle, 
June  IS,  1918.) 

See  syllabus  and  statement  in  McClanaJion's  Admr.  v.  N.  &  W. 
Ry.  Co. 

Burks,  J. : 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of 
Montgomery  county  involving  the  correctness  of  the  same 
decree  reviewed  in  the  case  of  McClanahan's  Administra- 
tor V.  Norfolk  &  Western  Railway  Company,  in  which  an 
opinion  has  just  been  handed  down.  The  two  appeals  were 
heard  together,  and  all  the  questions  raised  in  this  case 
were  decided  in  that,  with  the  result  that  the  decree  ap- 
pealed from  must  be  affirmed. 

Affirmed. 
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ABATEMENT. 

See  Pleading  and  Practice,  4,  5,  6. 

ACTIONS 

1.  The  fact  that  the  plaintiff,  the  person  of  whom  insulting 
words  were  alleged  to  have  been  spoken,  was  a  public  officer  aifd  a 
candidate  for  re-election,  rendered  the  occasion  privileged,  and  it 
was  the  duty  of  the  court  to  so  declare,  leaving  it  to  the  jury  to 
determine  whether  the  privilege  was  abused —  that  is  to  say,  whether 
it  was  used  in  bad  faith  and  with  malice.  But  if  the  language 
alleged  to  have  been  used  by  the  defendant  constitutes  charges 
of  moral  turpitude  and  criminal  dishonesty,  it  goes  beyond  the 
realm  around  which  the  law  has  thrown  the  protection  of  privi- 
lege; and  there  being  no  plea  of  justification,  the  charges  are 
conclusively  presumed  to  be  false.  In  such  case,  the  only  ques- 
tions for  tiie  jury  are,  whether  the  defendant  actually  used  the 
words,  and  if  so,  what  damage  he  should  pay.  Carpenter  v.  Mere- 
dith, 15  Va.  App.  417. 

2.  In  an  action  against  a  lumber  manufacturing  company 
operating  a  logging  railroad  to  recover  for  damage  by  fire,  the 
burden  was  upon  the  plaintiff  to  offer  evidence  to  prove  the  origin 
of  the  fire,  and  also  to  show  by  a  preponderance  of  the  evidence 
that  the  defendant  was  responsible  therefor.  Abemathy  v.  Emporia 
Manufacturing  Company.  15  Va.  App.  545. 

See  Adverse  Possession,  2;  Carriers,  1.  5;  Principal  and  Agent. 

ADVANCEMENT. 

1  In  its  strictest  technical  sense  an  advancement  is  a  perfect 
and  irrevocable  gift,  not  required  by  law,  made  by  a  parent  dur- 
ing his  lifetime  to  his  child,  with  the  intention  on  the  part  of  the 
donor  that  such  gift  shall  represent  a  part  or  the  whole  of  the 
portion  of  the  donor's  estate  that  the  donee  would  be  entitled  to  on 
the  death  of  the  donor  intestate.  In  general,  two  elements  are  es- 
sential to  constitute  an  advancement — a  gift  by  the  parent  to  the 
to  child,  and  the  intention  by  the  donor  that  the  gift  shall  be 
and  advancement;  but  the  latter  may  be  inferred  from  the  former. 
Nevertheless,  a  gift,  in  contradistinction  to  a  transfer  for  valua- 
ble consideration,  is  indispensable.  Hill  v.  Stack  et  ate,  15  Va. 
App.  274. 

2.  Where  a  contract  in  writing  was  entered  into  between  a 
mother  and  her  son  for  their  mutual  convenience,  by  which  the 
mother  contributed  part  of  the  capital  of  a  partnership  businessr 
and  the  son  contributed  his  time  and  services  in  return  for  con  tern-* 
plated  profits,  and  in  case  of  her  death  during  the  continuance  of 
the  partnership,  her  interest,  including  her  contribution  to  the 
capital  stock,  was  to  pass  to  and  become  the  property  of  the  son, 
but  should  the  son  die  during  the  continuance  of  the  contract,  then 
the  mother  was  to  have  the  original  capital  and  the  profits  to  go 
to  the  son's  estate:  Held,  that  all  the  elements  of  an  executory  con- 
tract were  present,  and  the  capital  contributed  by  the  mother 
was  not  an  advancement  to  the  son,  and  should  not  be  required  to 
be  brought  into  hotchpot.    HUl  v.  Stark  et  aU%  15  Va.  App.  274. 
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ADVERSE  POSSESSION. 

1.  Where  one  of  the  defendants  in  a  suit  to  enforce  the  lien  of 
certain  judgments  upon  real  estate  entered  into  possession  of  a 
parcel  of  the  land,  under  a  color  and  claim  of  title  distinctly  ad- 
verse to  and  in  no  wise  in  privity  with,  the  title  of  the  judgment 
debtor,  and  this  possession  of  the  defendant  and  those  under  whom 
it  claims  began  before  the  recovery  of  the  judgments,  and,  in  most 
emphatic  manner,  had  continued  exclusively,  uninterruptedly,  visi- 
bly, notoriously  and  in  hostility  to  all  other  titles,  for  more  than 
twenty-three  years  before  suit  was  brought,  and  for  nearly  thirty 
^ears  before  the  judgment  creditors  asserted  any  claim  of  lien 
upon  the  property,  during  which  time  the  adverse  occupants  had 
expended  many  thousands  of  dollars  in  permanent  Improvements 
on  the  premises:  Held,  that  this  defendant,  long  before  the  suit 
was  brought,  had  acquired,  by  all  the  tests  recognized  in  the  law, 
a  perfect  and  complete  title  by  adverse  possession.  McClanahan's 
Administrator  et  al  v.  Norfolk  &  Western  Railway  Company,  15 
Va.  App.  663. 

2.  Adverse  possession,  in  its  true  legal  sense,  confers  a  title 
which  is  good  against  the  world.  Statutes  prescribing  a  limitation 
to  actions  for  the  recovery  of  lands  have  the  effect  of  vesting  in  an 
adverse  occupant  who  comes  within  their  terms  a  new,  independ- 
ent and  indefeasible  title — one  paramount  to  and  good  against 
that  of  all  other  persons,  no  matter  how  or  when  such  other  title 
may  have  been  derived,  or.  in  what  form  or  forum  it  may  be  as- 
serted or  sought  to  be  made  effective.  The  adverse  occupant  who 
has  held  for  the  statutory  period  does  not  stand  in  the  position 
of  a  grantee  from  the  former  true  owner,  but  his  occupancy  has, 
by  authority  of  the  State,  speaking  through  the  statute,  extin- 
guished all  other  titles,  and  has  vested  in  him  an  absolute  and 
exclusive  right  to  the  possession.  His  title  is  not  in  any  sense  in 
privity  with  that  of  the  former  owner,  and  cannot  be  questioned 
either  by  such  former  owner  or  by  any  one  claiming  through  him. 
McClanahan's  Administrator  et  al  v.  Norfolk  &  Western  Railway 
Company,  et  al.  15  Va.  App.  663. 

3.  Title  acquired  by  adverse  possession  is  good  against  the 
lien  of  a  judgment  obtained  after  the  adverse  possession  began  to 
run.  In  such  case  the  purchaser  at  a  judicial  sale  to  enforce  the 
judgment,  taking  only  a  derivative  title  cnder  the  judgment  debtor, 
would  acquire  only  such  right  of  action  as  the  debtor  had,  and  that 
right  would  be  barred  by  the  express  terms  of  section  2915  of  the 
Code.  McClanahan's  Administrator  et  al  v.  Norfolk  &  Western 
Railway  Company  et  al.  15  Va.  App.  663. 

See  Equity,  12,  13. 
AFFIDAVIT. 

See  Pleading  and  Practice,  13. 

AMBIGUITY. 

See  Contracts,  2. 

AMENDMENT. 

See  Instructions,  6;  Pleading  and  Practice,  11,  12,  13,  15,  16, 
17;  Process,  1. 

ANNEXATION. 

See  County  Treasurers,  2 
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"APPARATUS." 
See  Deeds,  1. 


APPEAL  AND  ERROR. 

1.  Where  the  evidence  was  conflicting,  no  exception  was  taken  to 
the  granting  or  refusing  of  instructions,  and  no  objection  is  made 
in  the  appellate  court  to  the  ruling  of  the  trial  court  on  the  admis- 
sion or  rejection  of  evidence,  the  plaintiff  in  error  is  in  the  appellate 
court  as  on  a  demurrer  to  the  evidence,  and  if  there  is  evidence 
to  support  the  verdict  and  the  court  is  unable  to  say  from  the  record 
that  manifest  injustice  has  been  done,  the  judgment  upon  the  ver- 
dict will  not  be  disturbed,  although  the  court,  if  on  the  jury  may 
have  found  a  different  verdict.    McClung  v.  Fotkes,  15  Va.  App.  42. 

2.  Where  there  was  no  exception  by  appellant  to  a  commissioner's 
report  in  the  lower  court,  and  there  is  no  error  apparent  on  the 
face  of  the  report,  it  is  too  late  to  raise  an  objection  to  it  in  the 
appellate  court,  and  the  conclusion  of  the  commissioner  and  adju- 
dication of  the  court  based  thereon  are  final  and  conclusive  upon 
appellant.  G.  Ober  &  Sons  Company,  Inc.  v.  Wm.  G.  Smith,  Inc., 
15  Va.  App.  310. 

3.  Where  substantial  justice  has  been  reached  and  the  rights  of 
all  parties  in  interest  have  been  adequately  safeguarded  by  the 
decree  appealed  from,  this  court  will  not  be  astute  to  find  technical 
objections  by  which  such  decree  may  be  reversed.  Smith  v.  Wood- 
ward  et  ala  and  Story,  Trustee  v.  Woodward,  15  Va.  App.  352. 

4.  Where  a  judgment  was  reversed  by  this  court  and  the  case 
remanded  for  a  new  trial;  at  the  second  trial  there  was  a  verdict 
for  the  plaintiff,  which  the  trial  court  set  aside,  and  upon  the  third 
trial  no  evidence  wa3  introduced  and  a  verdict  rendered  for  the 
defendant,  upon  writ  of  error  this  court  will  look  first  to  the  record 
on  the  second  trial,  and  if  there  was  error  in  setting  aside  that 
verdict,  no  further  inquiry  will  be  made  and  judgment  will  be 
entered  by  this  court  thereon.  Carter  v.  Washington  &  Old  Do- 
minion  Railway.    15  Va.  App.  426. 

5.  Where  the  evidence  is  certified,  thia  court  will  consider 
the  whole  evidence  and  sustain  the  verdict  of  the  jury,  unless 
it  be  against  the.  law  and  the  evidence,  or  without  evidence. 
Carter  v.  Washington  &  Old  Dominion  Railway,  15  Va.  App. 
426. 

6.  In  order  to  apply  the  doctrine  of  the  law  of  the-  case,  where  a 
judgment  has  been  reversed  and  a  new  trial  had,  the  facts  on  both 
trials  must  be  substantially  the  same.  Where  the  plaintiff,  upon 
the  first  trial,  made  no  explicit  and  positive  denial  of  knowledge 
of  the  removal  of  a  safety  bar  in  the  postal  car  where  he  was  at 
work,  upon  which  knowledge  the  question  of  hi3  contributory  negli- 
gence rested,  and  on  the  second  trial  he  distinctly  and  positively 
stated  that  he  did  not  know  of  its  removal,  a  case  is  made  upon 
the  second  trial  in  which  the  evidence  was  materially  different  from 
that  upon  the  first  trial  and  the  doctrine  of  the  "law  of  the  case" 
cannot  be  applied.  Carter  v.  Washington  &  Old  Dominion  Railway, 
15  Va.  App.  426. 

7.  It  is  entirely  competent  for  plaintiffs  in  an  action  to  claim 
interest  or  not  as  they  choose;  and  if  the  amount  in  controversy, 
without  interest  added,  is  beneath  the  jurisdictional  limit  of  this 
court,  a  writ  of  error  will  not  lie,  unless  jurisdiction  can  be  shown 
on  some  other  ground.  Chesapeake  &  Ohio  Railway  Company  v. 
Williams  &  Louthan,  Receivers,  etc.,  15  Va.  App.  436. 


Digitized  by 


Google 


736  15  Vikginia  Appeals. 

8.  A  judgment  of  a  circuit  court  applying  rates  and  classifica- 
tions made  by  the  State  Corporation  Commission  to  a  shipment  of 
freight  does  not  "review,  reverse,  correct  or  annul  any  action  of 
the  commission,"  within  the  meaning  of  section  156  of  the  Consti- 
tution. Chesapeake  &  Ohio  Railway  Company  V.  Williams  &  Lou- 
than,  Receivers,  <fec,  15  Va.  App.  436. 

9.  The  decree  of  a  trial  court  is  entitled  to  great  weight  and 
will  not  be  reversed  by  an  appellate  court  unless  satisfied  that  it 
is  wrong.  The  burden  is  upon  the  party  complaining  to  show 
error  and  to  satisfy  the  appellate  court  of  such  error.  Morrisette 
V.  The  Cook  &  Bemheimer  Co.  et  als,  15  Va.  App.  492. 

See  Criminal  Law,  19;  Instructions,  10. 

APPEARANCE. 

See  Pleading  and  Practice,  5. 

ARGUMENT. 
See  Damages,  8. 

ASSIGNMENTS. 
See  Gifts,  2. 

ASSUMPSIT. 

See  Pleading  and  Practice,  22;  Venue,  1. 

ASSUMPTION  OF  RISK. 
See  Master  and  Servant,  1,  4. 

ATTORNEYS. 
See  Criminal  Law,  14;  Damages,  3;  Eminent  Domain,  2,  3: 
Pleading  and  Practice,  5. 

BANK. 

See  Taxes,  8. 

BIDS. 
See  Contracts,  3. 

BILLS  OF  EXCEPTION. 

1.  The  act  of  March  21,  1916  (Acts '  1916,  p.  722),  preserving 
Dills  of  exception  contained  no  repealing  clause  and,  being  an 
emergency  act.  went  into  effect  immediately,  while  the  act  ap- 
proved the  same  day  (Acts  1916,  p.  708),  abolishing  bills  of  excep- 
tion, did  contain  a  repealing  clause  and  did  not  take  effect  until 
ninety  days  after  the  adjournment  of  the  legislature.  There  was 
therefore,  no  antagonism  between  the  two  statutes;  the  emergency 
act  continued  in  force  from  the  time  of  its  passage  until  the  act 
abolishing  bills  of  exception  took  effect  when  the  emergency  act 
was  repealed  leaving  the  other  act  in  force.  Ellis  v.  Town  of  Cov- 
ington, 15  Va.  App.  16.  ' 

2.  Under  the  act  abolishing  bills  of  exception,  the  form  of  the 
exception  will  not  prevent  its  consideration,  if  the  provisions  of 
the  act  are  substantially  complied  with,  and  where  there  is  such 
compliance  even  a  formal  bill  of  exception  under  the  former  prac- 
tice will  be  sufficient.    ElUs  v.  Town  of  Covington,  15  Va.  App.  16. 

BILL  OF  PARTICULARS. 

See  Criminal  Law,  7;  Set  Opp,  2. 
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boards  of  supervisors. 
See  Counties,  1. 

BOOKS. 
See  Evidence,  3.  11. 

BURDEN  OF  PROOF. 

See  Actions,  2;  Appeal  and  Error,  9;  Carriers,  7;  Contribu- 
tory Negligence,  1;  Limitations,  1;  Negligence,  3. 

CAPITAL. 

See  Taxes,  1,  2,  3,  5. 

CARRIERS. 

1.  In  every  case  of  an  action  for  damages  for  breach  of  con- 
tract, or  breach  of  duty  by  a  common  carrier  of  freight  to  carry 
it  safely,  whether  in  assumpsit  on  the  contract,  or  in  tort  for 
breach  of  duty,  the  right  of  action  is  dependent  upon  the  exist- 
ence of  a  contract  of  carriage  between  the  plaintiff  and  defendant 
at  the  time  the  alleged  cause  of  action  arose,  which,  however,  need 
not  have  been  an  express  contract,  but  may  have  arisen  from  the 
duty  imposed  at  common  law  or  by  statute,  State  or  Federal,  in 
which  case  the  contract  will  be  implied  in  law  from  the  duty  im- 
posed. The  Chesapeake  &  Ohio  Railway  Co.  of  Indiana  v.  National 
Bank  of  Commerce  of  Norfolk,  15  Va.  App.  616. 

2.  Since  the  Congress  has  occupied  the  whole  field  of  interstate 
commerce  by  virtue  of  Federal  statutes,  those  statutes  have  super- 
seded all  State  legislation  on  the  subject,  and  they  and  their  con- 
struction must  be  alone  looked  to  in  the  ascertainment  of  the  rights 
of  parties  litigant  in  all  actions  involving  an  interstate  shipment. 
The  Chesapeake  &  Ohio  Railway  Co.  of  Indiana  v.  National  Bank 
of  Commerce  of  Norfolk,  15  Va.  App.  616. 

3.  According  to  the  Federal  statute  law,  if  an  interstate  ship- 
ment of  freight  is  begun  under  an  express  contract  of  carriage 
between  the  initial  carrier  and  the  shipper,  and  subsequently  a 
connecting  carrier,  beyond  the  terminal  of  the  initial  carrier,  issues 
another  contract  of  carriage  to  the  shipper  for  a  remaining  por- 
tion of  the  original  route  and  takes  up  the  original  bill  of  lading, 
the  second  contract  of  carriage  does  not  supersede  the  first,  but 
the  first  contract  remains  m>  force  by  virtue  .-if  the  statute  law,  and 
the  shipper  and  all  assignees  of  his  claiming  through  .him,  have 
no  right  of  action  for  damages  against  such  subsequent  carrier, 
but  only  against  the  initial  carrier.  And  this  would  also  be  true 
if  the  initial  contract  of  carriage  were  not  an  express  contract, 
but  one  implied  in  law  because  of  the  duty  imposed  by  the  Federal 
statute,  where  the  initial  carrier  received  the  shipment  for  inter- 
state transportation  to  a  destination  beyond  the  terminal  of  its  line. 
The  Chesapeake  &  Ohio  Railway  Co.  of  Indiana  v.  National  Bank 
of  Commerce  of  Norfolk,  15  Va.  App.  616. 

4.  A  tariff  regulation  prohibiting  "order  notify"  shipments  of 
live  stock  east  of  Chicago,  which  when  applied  to  such  shipments 
from  points  west  of  Chicago  destined  to  points  east  of  that  place 
interrupts  and  3tpps  such  an  originally  intended  through  and  con- 
tinuous interstate  carriage  of  freight,  is  not  forbidden  by  Federal 
statute  to  be  applied  to  such  shipments.  The  Chesapeake  &  Ohio 
Railway  Co.  of  Indiana  v.  National  Bank  of  Commerce  of  Norfolk 
15  Va.  App.  616.  *  ' 

5.  A  contract  evidenced  by  an  "order  notify"  bill  of  lading  for 
a  through  and  continuous  interstate  carriage  of  live  stock  from  a 
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point  west  of  Chicago  to  a  point  east  of  that  place  being  invalid 
as  a  contract  of  carriage  east  of  Chicago  by  reason  of  a  tariff 
regulation  prohibiting  "order  notify"  shipments  of  l*ve  stock  east 
of  Chicago,  a  second  contract  of  carriage  entered  into  between  the 
consignee  and  a  connecting  carrier  at  Chicago  was  lawful  and 
valid;  and  damage  to  the  shipment  having  occurred,  an  action  to 
recover  damages  must  of  necessity  be  based  on  the  latter  contract. 
The  Chesapeake  &  Ohio  Railway  Co.  of  indicia  v.  National  Bank 
of  Commerce  of  Norfolk,  ".5  Va.  App.  316. 

6.  The  defendant,  in  the  case  at  bar,  is  liable  only  for  negligence 
or  default  in  duty  at  common  law  of  itself,  or  of  its  connecting 
carriers;  under  the  Federal  statute  law,  it  is  liable  for  such  negli- 
gence or  default  in  duty  of  its  connecting  carriers  as  if  it  were  its 
own  and  had  occurred  on  its  own  line.  C.  &  O.  Ry.,  I  rid.,  v.  Nat'l 
Bank  of  Commerce,  Norfolk,  15  Va.  App.  616. 

7.  In  an  action  to  recover  from  a  carrier  for  damages  to  a  ship- 
ment of  live  stock  (animate  freight),  where  the  carrier  relies  upon 
a  special  contract  exception  as  a  defense,  the  burden  of  proof,  at 
the  least,  which  is  required  of  the  carrier,  is  to  3how  that  at  the 
time  the  injury  may  have  occurred  the  special  contract  exception 
relied  on  was  in  operation,  and  (unless  such  fact  appears  from 
the  plaintiff's  evidence)  that  the  injury  was  of  such  a  nature  that 
it  might,  with  equal  probability,  in  accordance  with  the  evidence, 
have  been  occasioned  by  causes  which  were  within  the  contract 
exception  relied  on.  Certainly  this  is  true  where  the  proof  of  the 
plaintiff  shows  that  the  injury  was  due  to  human  agency.  C.  &  O. 
Ry.,  Ind.,  v.  Nat'l.  Bank  of  Commerce,  Norfolk,  15  Va.  App.  616. 

8.  In  an  action  to  recover  damages  for  injury  to  a  shipment  of 
live  stock,  where  the  evidence  for  the  plaintiff  was  direct  and  posi- 
tive that  the  cars  containing  the  stock  were  not  overcrowded  or 
overloaded,  that  the  stock  was  in  sound  and  good  condition  when 
delivered  to  defendant  for  transportation,  and  the  jury  were  war- 
ranted in  inferring  that  the  injury  apparent  on  its  arrival  at 
destination  was  not  occasioned  by  negligence  in  loading  or  unload- 
ing or  lack  of  c^re,  of  it  by  any  person  accompanying  the  stock  in 
charge  of  it,  or  from  lack  of  feed  or  water,  and  there  waa  a  de- 
murrer to  evidence  by  the  defendant  which  precludes  the  consid- 
eration of  evidence  offered  by  it  in  conflict  with  plaintiff's  evi- 
dence; Held,  that  the  defendant  failed  to  prove  that  the  injury 
complained  of  was  of  such  a  nature  that  it  might  have  been  occa- 
sioned bv  causes  which  were  within  the  exception  from  liability 
clause  of  the  contract  of  carriage.  C.  &  O.  Ry.,  Ind.,  v.  Nat'l.  Bank 
of  Commerce,  Norfolk,  15  Va.  App.  616. 

CAVEAT  EMPTOR. 
See  Equity,  5;  Trusts,  4. 

CERTIFICATES. 

See  Bills  op  Exceptions,  1,  2. 

CHARITY. 
See  Counties,  2. 

CHARTERS. 
See  Constitutional  Law,  2. 

CHILDREN. 
See  Parent  and  Child. 
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choses  in  action. 

See  Taxes,  12. 

CITIZENSHIP. 

See  Corporations,  1. 

CIVIL  ENGINEERS. 
See  Taxes,  7. 

CLASSIFICATIONS. 

See  Appeal  and  Error,  8. 

CLERKS  OF  COURTS. 

See  Pleading  &  Practice,  2. 

COMMISSIONERS. 

See  Appeal  and  Error,  2;  Eminent  Domain,  1,  2,  3;  Equity,  6. 

COMMISSIONS. 

See  County  Treasurers,  1,  2;  Principal  and  Agent,  3;  Venue, 
1. 

CONJECTURE. 
See  Evidence,  6. 

CONSENT. 

See  Eminent  Domain,  3. 

CONSIDERATION. 

See  Advancement,  1;  Contracts,  1;  Courts,  3;  Husband  Wipe, 
1. 

CONSTITUTIONAL  LAW. 

1.  The  regulation  of  the  acceptance  and  receipt  of  ardent  spirits 
by  transportation  is  not  only  in  furtherance  of  the  "enforcement" 
of  the  prohibition  act.  mentioned  in  its  title,  but  may  be  said  to  be 
essential  thereto.  The  act,  in  thi3  respect,  therefore,  does  not  vio- 
late section  52  of  the  Constitution  requiring  the  title  to  be  broad 
enough  to  cover  the  enactment.  Cochran  v.  Commonwealth,  15  Va. 
App.  1. 

2.  Section  117  of  the  Constitution  was  clearly  intended  to  con- 
tinue all  special  acts  relating  to,  and  special  provisions  in,  charters 
of  municipal  corporations  in  this  State,  except  in  so  far  as  they 
were  repealed  by  the  Constitution  or  by  the  general  assembly;  and 
section  1  of  the  Schedule  of  the  Constitution  expressly  preserves 
all  existing  statutes  which  are  neither  repugnant  to  the  Constitu- 
tion nor  expressly  repealed.  A  pre-existing  statute,  therefore,  giv- 
ing a  city  a  lien  on  the  interest  of  remaindermen  for  taxes  on  real 
estate  assessed  in  the  name  of  the  life  tenant  is  not  affected  by 
section  16#of  the  Constitution.  Powers  et  als  v.  City  of  Richmond, 
15  Va.  App.  325. 

3.  The  title  of  a  statute  which  expressly  states  that  it  relates 
to  the  lien  of  a  city  for  taxes  assessed  on  real  estate  and  to  the  sale 
thereof  for  non-payment  of  taxes  is  sufficient  to  sustain  the  pro- 
vision that  the  lien  of  the  city  for  taxes  shall  be  on  the  land  and 
every  interest  therein.  Powers  et  als  v.  City  of  Richmond,  15  Va. 
App.  325. 

4.  Where  a  tax  is  levied  on  propertv  according  to  its  value,  the 
law  must  afford  an  adequate  method  for  the  correction  of  errors, 
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and  where  this  is  done  it  constitutes  due  process  of  law;  the  due 
process  clause  of  the  Fourteenth  Amendment  is  satisfied  if  an  op- 
portunity be  given  to  all  those  who  are  interested  to  question  the 
validity  of  the  amount  of  the  tax,  either  before  that  amount  is  as- 
certained, or  in  subsequent  proceedings  for  its  correction.  Powers 
et  als  v.  City  of  Richmond,  15  Va.  App.  325. 

5.  An  act  amending  the  charter  of  a  city  so  as  to  secure  to  the 
city  a  lien  on  the  interests  of  remaindermen  for  unpaid  taxes,  does 
not  impose,  continue,  or  revive  a  tax,  and  so  is  not  affected  by  the 
provisions  of  section  50  of  the  present  Constitution,  or  section  16, 
Art.  X,  of  the  Constitution  of  1869.  Moreover,  those  provisions 
apply  only  to  the  ordinary  and  general  taxes  for  State  purposes,  and 
such  as  are  imposed  generally  on  all  the  taxable  property  in  the 
State,  and  not  to  local  taxes  for  local  purposes.  Powers  et  als,  V. 
City  of  Richmond,  15  Va.  App.  325. 

See  Appeal  and  Error,  8;  Contracts,  3;  Intoxicating  Lk*- 
uors,  5, 12, 14 ;  Taxes,  5. 

CONSTRUCTION. 

See  Corporations,  5;  Deeds,  1;  Instructions,  9;  Statutes,  1,  2. 

CONTRACTS. 

1.  Specific  performance  of  contracts  to  convey  real  estate  is  not 
a  matter  of  right,  but  of  sound  judicial  discretion,  governed  by  well- 
established  general  rules  anl  principles.  When  these  do  not  fur- 
nish the  solution  of  any  particular  case,  then  its  determination 
must  depend  upon  its  peculiar  circumstances.  The  contract  must 
be  based  upon  either  a  valuable  or  a  meritorious  consideration,  and 
its  terms  must  be  definite.  There  must  be  mutuality  in  both  the  ob- 
ligation and  the  remedy,  and  the  person  seeking  the  relief  must 
show  himself  to  have  been  ready,  desirous,  prompt  and  eager  in 
the  assertion  of  hi3  rights.  Laches  on  his  part  will  bar  the  relief. 
Hosier 8  Committee  v.  Z  oilman  et  als.  15  Va.  App.  65. 

2.  While  parol  evidence  may  be  introduced,  in  a  suit  for  specific 
performance  of  a  contract  to  convey  real  estate  to  supply  deficien- 
cies in  the  description  of  the  land,  or  to  explain  ambiguities  in  the 
agreement,  such  evidence  cannot  be  introduced  to  supply  the  lack 
of  an  agreement,  or  by  construction  to  alter  or  vary  it  and  create 
a  different  agreement  from  that  to  which  the  parties  have  as- 
sented.     Hosters  Committee  v.  Zollman  et  als,  15  Va.  App.  65. 

3.  There  is  nothing  in  section  125  of  the  Constitution,  or  sec- 
tion 1033-f  of  the  Code,  which  forbids  a  stipulation  that  a  bidder 
for  a  municipal  franchise  shall  deposit  with  his  bid  a  certified  check 
to  insure  the  execution  of  a  contract  with  the  municipality  in  case 
of  acceptance  of  the  bid;  and  in  case  of  his  neglect  or  refusal  to 
execute  the  contract,  without  default  on  the  part  of  the  munici- 
pality, he  cannot  recover  his  deposit.  City  of  Portsmouth  v.  Ports- 
mouth  &  Norfolk  Corporation,  15  Va.  App.  234. 

4.  Where  applicants  executed  a  contract  of  sale  in  which  the  prop- 
erty sold  was  described  as  "No.  504  East  Marshall  Street  and  all 
improvements  thereon":  Held,  that  the  description  of  the  property 
was  sufficiently  definite,  and  that  its  dimensions  might  be  proved 
bv  the  land  books  and  records  and  by  parol  testimony.  Harper  et 
al  v.  Wallerstein,  15  Va  App.  269. 

See  Advancements.  2;  Carriers,  1,  3,  5,  7,  8:  Equity  1,  2,  3; 
Judgments,  1,  2;  Pleading  &  Practice,  10,  22;  Principal  and 
Agent,  1,  2,  3;  Schools,  1;  Set  Ofps,  3. 
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contributory  negligence. 

1.  An  instruction,  that  "the  burden  of  proving  contributory 
negligence  is  upon  the  defendant,"  is  erroneous;  it  should  conclude, 
"unless  such  contributory  negligence  was  disclosed  by  the  plaintiff's 
evidence,  or  could  fairly  be  inferred  from  the  circumstances,"  or 
with  language  of  similar  import.  Norfolk  Southern  Railroad 
'  Company  v.  Smith,  15  Va.  App.  303. 

See  Electric  Railways,  1;  Negligence,  1;  Street  Railways, 
1,  2,  4. 

CORPORATIONS. 

1.  The  severing  of  territory  from  a  county  changes  the  location 
of  the  principal  offices  of  all  corporations  located  within  that  area, 
just  as  it  changes  the  citizenship  of  every  natural  person  then  do- 
miciled within  the  area  thus  severed.  Builders  Supply  Company  of 
Hopewell,  Inc.,  v.  Piedmont  Lumber  Company,  Inc.  and  Builders 
Supply  Company  of  Hopewell,  Inc.,  v.  Peerless  Lumber  Company, 
Inc.,  15  Va.  App.  208. 

2.  A  public  service  corporation  may  act  in  a  private  capacity, 
as  distinguished  from  its  public  capacity.  KUlam  V.  Norfolk  & 
Western  Railway  Company,  15  Va.  App.  595. 

3.  If  a  public  service  corporation,  in  locating,  constructing  or 
changing  the  construction,  and  in  the  operation  of  its  works,  acts 
in  its  public  capacity,  general  legislative  authority  given  it  so  to 
do,  when  strictly  pursued,  unless  that  authority  is  limited  or  an- 
nulled by  constitutional  provision  in  the  particular  in  question,  will 
be  construed  to  confer  on  the  corporation  immunity  from  all  liability 
for  damages,  not  imposed  by  statute  law,  for  such  acts.  Such  im- 
munity is  inseparably  attendant  upon  the  sovereign  right  of  emi- 
nent domain  which  the  legislature  exercises  untrammelled  and  un- 
abridged save  only  as  it  may  be  restrained  by  the  Constitution.  The 
harsh  rule  of  damnum  absque  injuria  applies  in  such  case  in  bar  of 
all  suits  against  the  corporation  for  damages  not  allowed  by  stat- 
ute. KUlam  v.  Norfolk  &  Western  Railway  Company,  15  Va.  App. 
595. 

4.  When  a  public  service  corporation  acts  in  its  private  capa- 
city, mere  general  legislative  authority  to  establish,  locate  and  ope- 
rate its  works  will  not  confer  upon  it  immunity  from  liability  for 
damages  resulting  from  a  construction  and  operation  of  such  works 
which  would  have  been  deemed  a  private  nuisance  at  common  law. 
KUlam  v.  Norfolk  &  Western  RaUway  Company,  15  Va.  App.  595. 

5.  The  operation  of  works  which  are  not  constructed  for  the  very 
public  duties  for  which  the  public  service  corporation  was  incor- 
porated, but  as  incidental,  adjunctive  or  appurtenant  thereto  mere- 
ly, however  necessary  to  the  performance  of  the  former  duties,  will 
be  considered  and  classed  as  an  operation  by  the  corporation  in  its 
private  capacity.  In  3uch  case  the  rule  sic  utere  tuo  ut  alienum  non 
laedas  applies  and  controls  the  construction  of  the  legislative  en- 
actment. The  general  legislative  authority  to  locate,  construct  and 
operate  the  latter  character  of  works  will  not  only  be  construed  by 
implication  to  confer  immunity  from  liability  for  damages,  and 
damnum  absane  injuria  has  no  application.  KUlam  v.  Norfolk  and 
Western  Railway  Company,  15  Va.  App.  595. 

See  Courts,  1 ;  Pleading  and  Practice,  5 ;  Process,  1. 

CORPUS  DELICTI. 
See  Evidence,  1. 
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costs. 

1.  The  case  at  bar  is  controlled  by  section  3545,  providing  that 
"Except  where  is  i3  otherwise  provided,  the  party  for  whom  final 
judgment  is  given  in  any  action  *  *  *  whether  he  be  plaintiff  or  de- 
fendant, shall  recover  his  costs  against  the  opposite  party.  McClung 
v.  Folkes,  15  Va.  App.  42. 

COUNTIES. 

1.  An  act  by  which  a  county  of  this  Commonwealth  is  enabled 
to  accept  donations,  or  execute  trusts  committed  to  it  in  aid  of 
benevolent  and  charitable  objects  of  a  public  character  within  its 
territorial  limits,  is  a  valid  enactment,  and  the  act  here  in  question 
sufficient  for  that  purpose.  The  board  of  supervisors  of  the  county 
may  incur  such  an  obligation  for  a  proper  public  purpose,  when  au- 
thorized by  the  general  assembly,  which  will  bind  its  successors 
indefinitely.    Pirkey  v.  Grubbs  Executor  et  als,  15  Va.  App.  90. 

2.  That  the  establishment  and  maintenance  of  hospitals  by 
counties  and  towns  is  regarded  in  Virginia  as  a  benevolent  object 
of  a  public  character  is  manifest  from  sections  1719  and  1720  of 
the  Code,  authorizing  such  hospitals  and  their  maintenance  out  of 
the  public  funds.  The  maintenance  of  the  indigent  poor  is  also 
a  benevolent  or  charitable  object  of  a  public  character.  Pirkey  v. 
Grubbs  Executor  et  als,  15  Va.  App.  90. 

COUNTY  TREASURERS. 

1.  Where  a  county  treasurer,  who  receives  and  disburses  a  fund 
of  the  county,  retains  commissions  in  excess  of  what  is  allowed  by 
law  for  handling  the  fund,  the  excessive  amount  retained  may  be 
recovered  by  motion  under  section  865  of  the  Code.  Hechler'8  Ex- 
ecutrix etc  v.  Kemp,  Treasurer  for,  etc.,  15  Va.  App.  463. 

2.  Section  1449  of  the  Code,  as  amended  by  Acts  1908,  p.  553, 
controls  in  fixing  the  commissions  receivable  by  a  county  treasurer 
for  services  in  handling  a  fund  of  the  county  arising  in  annexation 
proceedings  for  school  property  taken.  Heckler's  Executrix,  etc., 
v.  Kemp,  Treasurer  for,  etc.,  15  Va.  App.  463. 

COURTS. 

1.  The  mere  fact  that  a  defendant  is  a  nonresident  does  not 
oust  couKs  of  general  jurisdiction  of  their  jurisdiction  over  them, 
if  they  are  found  and  served  with  process  within  the  territorial 
limits  of  such  court's  jurisdiction.  A  foreign  corporation,  however, 
cannot  be  said  to  be  "found"  within  a  jurisdiction  in  which  it  does 
no  business  and  has* neither  agent  nor  property;  and  domestic  courts 
have  no  power  to  render  judements  against  them  without  volun- 
tarv  abearance.     Bank  of  Bristol  v.  Ashworth,  15  Va.  App.  147. 

2.  The  jurisdiction  of  the  corporation  court  of  a  city  to  en- 
tertain an  action  against  a  corporation  is  perfectlv  clear,  without 
any  reference  to  where  the  cause  of  action  arose,  if  it  be  true  as  a 
physical  fact  that  the  principal  office  of  the  defendant  company 
was  within  the  corporate  limits  of  the  city  at  the  time  the  action 
was  instituted.  Builders  Suvvlv  Co.  of  Honewell,  Inc.,  v.  Piedmont 
lumber  Co.,  Inc..  and  Builders  Supply  Co.  of  Hopewell,  Inc.,  v. 

.  Pe*rle»«  Lumber  Co..  Inc.,  15  Va.  App.  208. 

3.  Where  an  owner  of  real  estate  srave  a  deed  of  trust  on  it  to 
secure  the  payment  of  certain  negotiable  notes,  and  afterwards 
3old  and  conveyed  the  land  to  the  defendant,  who,  as  a  part  of 
the  consideration 'for  the  conveyance,  expresslv  assumed  the  pay- 
jnpTit  trf  the  notes  by  acceptance  of  the  deed,  but  did  not  sign  it: 
Held,  that  a  court  of  law  has  no  jurisdiction  of  a  motion  by  the 
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holder  of  the  notes  to  recover  of  the  defendant  a  balance  due  after 
sale  of  the  real  estate  and  crediting  the  net  proceeds  on  the  notes. 
Thacker  v.  Hubard  &  Appleby,  Inc.,  15  Va.  App.  382. 

CREDIBILITY. 

See. Evidence,  2. 

CREDITORS. 

See  Husband  and  Wife,  1. 

CRIMINAL  LAW. 

1.  The  amendment  of  1916  to  section  3799  of  the  Code  changed 
the  rule  announced  in  Wells  v.  Commonwealth,  107  Va.  834,  1  Va. 
App.  211;  the  violation  of  the  Sabbath  day  in  the  manner  set  forth 
in  that  section  i3  now  a  misdemeanor.  Ellis  v.  Town  of  Covington, 
15  Va.  App..  16. 

2.  The  sale  of  soft  drinks  (including  Coca-Cola)  from  a  soda 
fountain  on  the  Sabbath  day  is  a  plain  violation  of  an  ordinance 
(substantially  in  the  language  of  the  Code,  sec.  3799,  as  amended 
by  Acts  1916,  p.  751)  forbidding  laboring  at  any  trade  or  calling, 
etc.,  on  the  Sabbath  day.  The  plea  that  such  drinks  are  served  only 
with  meals,  lunches  and  pie  is  a  palpable  subterfuge  and  consti- 
tutes no  defense,  as  they  are  not  within  the  class  of  beverages 
covered  by  the  eating  house  or  restaurant  license.  Ellis  v.  Town 
of  Covington,  15  Va.  App.  16. 

3.  All  the  constituents  of  the  offense,  whether  of  common  law 
or  statutory  origin,  for  which  and  accused  person  is  tried,  must  be 
set  out  in  the  indictment.  This  general  principle  necessarily  ap- 
plies where  malice  is  an  essential  ingredient.  Hummer  and  Cos- 
tello  v.  Commonwealth,  15  Va.  App.  36. 

4.  Where  the  indictment  charged  unlawful  cutting,  but  con- 
tained no  charge  that  the  cutting  was  malicious,  it  was  error  to 
permit  the  clerk  to  read  to  the  jury  section  3671  without  explain- 
ing to  them  that  they  were  not  to  regard  that  portion  of  it  which 
related  to  the  punishment  for  maliciously  doing  the  acts  therein 
described;  and  it  wa3  also  error  to  refuse  an  instruction  telling 
the  jury  that  they  could  not  find  the  defendants  guilty  of  malicious 
cutting  or  stabbing.  Nor  was  the  error  harmless,  as  both  prison- 
ers were  convicted  by  the  jury  under  instructions  which  permitted 
them  to  find  the  prisoners  guilty  of  a  higher  offense,  and  one 
carrying  a  higher  maximum  and  minimum  punishment  than  that 
with  which  they  were  charged,  and  a  higher  punishment  than  the 
minimum  penalty  for  the  offense  charged,  wa3  in  fact  imposed. 
Hummer  and  Costello  v.  Commonwealth,  15  Va.  App.  36. 

5.  An  indictment  charging  the  larceny  of  a  check,  in  which 
the  material  parts  of  the  check,  viz.,  the  names  of  the  drawer  and 
drawee,  the  amount,  date  and  bank  upon  which  it  is  drawn,  fully 
appear,  is  sufficient  notwithstanding  a  clerical  error  in  stating  the 
number  of  the  check.    Allen  v.  Commonwealth,  15  Va.  App.  184. 

6.  Distinct  felonies  may  be  charged  in  different  counts  of  an 
indictment;  and  a  single  felony  may  be  charged  in  different  ways 
in  several  counts,  so  as  to  conform  to  the  evidence  as  it  may  de- 
velop at  the  trial.    Allen  v.  Commonwealth,  15  Va.  App.  184. 

7.  Where  each  count  of  the  indictment  charged  the  accused  with 
grand  larceny,  and  with  sufficient  particularity,  so  that  no  bill  of 
particulars  could  have  been  properly  required  which  would  have 
given  him  more  specific  information  of  the  crime  with  which  he 
was  charged,  a  motion  to  require  a  bill  of  particulars  was  properly 
overruled.    Allen  v.  Commonwealth,  15  Va.  App.  184. 


Digitized  by 


Google 


744  15  Virginia  Appeals. 

8.  Where  the  evidence  of  the  Commonwealth  showed  there  was 
in  reality  but  a  single  connected  transaction  and  the  evidence  sub- 
mitted was  pertinent  to  a  sequence  of  facts  each  of  which  had 
relation  to  all  of  the  others,  the  court  properly  refused  to  require 
the  Commonwealth  to  elect  on  which  count  of  the  indictment  he 
would  ask  for  a  conviction.  Allen  v.  Commonwealth.  15  Va.  App. 
184. 

9.  Upon  a  motion  for  a  new  trial  on  the  ground  of  incompetency 
of  a  juror,  the  trial  court  has  a  discretion,  subject  to  review  by 
this  court,  which  will  not  be  interfered  with  unless  it  appears  that 
some  injustice  has  been  done.  Allen  v.  Commonwealth,  15  Va. 
App.  184. 

10.  Where  the  defendant  was  convicted  of  overworking  and 
cruelly  treating  a  child  thirteen  years  old,  under  his  control,  held 
that  the  evidence  does  not  support  the  verdict.  Flippo  v.  Common- 
wealth, 15  Va.  App.  228. 

11.  Where  a  minor  sixteen  or  seventeen  years  of  age  was 
charged  with  murder,  the  judgment  of  a  justice  of  the  peace,  send- 
ing the  accused  on  to  the  grand  jury,  was  equivalent  to  the  judi- 
cial ascertainment  of  the  fact  that  the  grave  offense  wherewith  he 
was  charged  was  aggravated,  or  that  the  ends  of  justice  demanded 
its  investigation  by  the  grand  jury.  While  that  judgment  remained 
in  force,  the  circuit  court  was  under  obligation  to  respect  it,  and 
it  afforded  sufficient  ground  for  putting  the  accused  upon  trial. 
Green  v.  Commonwealth .  15  Va.  App.  243. 

12.  An  averment  in  an  indictment  for  murder  that  the  killing 
was  done  with  a  shot-gun  loaded  with  gunpowder  and  leaden 
"shots  or  bullets"  is  a  sufficient  description  of  the  missiles  used  in 
loading  the  gun ;  it  was  not  necessary  that  they  should  be  described 
conjunctively.  An  averment  that  the  killing  was  done  with  a 
loaded  shot-gun  would  have  been  quite  sufficient.  Green  v.  Com- 
monwealth, 15  Va.  App.  243. 

13.  A  discrepancy  in  the  names  of  the  defendants  as  contained 
in  the  writs  of  venire  facias  and  the  indictment.  Section  4018  of 
the  Code  does  not  require  Ihe  name  of  every  one  to  be  tried  to  ap- 
pear in  the  writ.    Green  v.  Commonwealth,  15  Va.  App.  243. 

14.  A  witness  introduced  by  the  Commonwealth  should  not  be 
discredited  before  the  jury  by  opinions  of  the  prosecuting  attor- 
ney with  respect  to  his  character.  The  overruling  of  the  excep- 
tion to  the  statements  made  by  the  prosecuting  officer,  in  the  cir- 
cumstances of  this  case,  constituted  reversible  error.  Green  v. 
Commonwealth,  15  Va.  App.  243. 

15.  Where,  in  a  prosecution  for  murder,  the  evidence  both  for 
the  Commonwealth  and  the  accused  showed  the  existence  of  great 
provocation,  namely,  that  when  the  fatal  shot  was  fired  the  de- 
ceased was  violently  choking  the  mother  of  the  accused,  the  giving 
of  two  instructions  for  the  Commonwealth,  one  of  which  was  appli- 
cable to  a  cas*  where  the  defense  rested  upon  the  ground  that  the 
accused  was  deprived  of  the  power  of  self-control  by  the  provo- 
cation given,  and  the  other  to  a  case  where  the  evidence  showed 
that  there  was  little  or  no  provocation,  was  calculated  to  confuse 
and  mislead  the  jury.     Green  v.  Commonwealth,  15  Va.  App.  243. 

16.  If  threats  made  by  the  deceased  were  communicated  to  the 
accused  which  he  believed,  it  is  immaterial  whether  the  threats 
were  true  or  false  so  far  as  their  influence  upon  the  action  of  the 
accused  is  concerned.     Green  v.  Commonwealth,  15  Va.  App.  243. 

17.  Justifiable  homicide  is  the  killing  of  a  human  being  in  the 
necessary,  or  apparently  necessary,  defense  of  one's  self  or  fam- 
ily from  great  bodily  harm,  apparently  attempted  to  be  committed 
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by  force,  or  in  defense  of  home,  property  or  person,  against  one 
who  apparently  endeavors  by  violence  or  surprise  to  commit  a 
felony  on  either.     Green  v.  Commonwealth,  15  Va.  App.  243. 

18.  The  trial  court  must  be  allowed  a  wide  discretion  in  de- 
ciding motions  for  a  change  of  venue,  or  for  a  jury  from  another 
county;  and  where  the  motion  is  based  on  the  ground  that  an  im- 
partial jury  cannot  be  obtained  in  the  county,  the  fact  that  an 
impartial  jury  has  subsequently  been  secured  therein  is  conclusive 
proof  that  the  motion  was  without  foundation.  Taylor  v.  Commonr 
wealth,  16  Va.  App.  371. 

19.  The  statements  of  a  child  in  the  presence  of  her  father,  the 
accused,  as  to  an  assault  by  the  father  upon  her  mother,  to  which 
no  objection  was  made  on  their  introduction,  must  upon  writ  of 
error  be  regarded  as  a  part  of  the  evidence  before  the  jury.  Taylor 
v.  Commonwealth,  15  Va.  App.  371. 

20.  Where  improper  evidence  has  been  admitted,  in  either  a 
civil  or  a  criminal  case,  the  error  is  rendered  harmless  by  the  sub- 
sequent action  of  the  trial  court  in  striking  out  the  evidence  and 
specifically  instructing  the  jury  to  disregard  it,  unless  from  the 
circumstances  of  the  particular  case  there  be  reason  to  apprehend 
that  such  improper  evidence  has  prejudiced  the  minds  of  the  jury, 
in  whicn  latter  event  the  error  is  reversible.  Taylor  V.  Common- 
wealth, 15  Va.  App.  371. 

21.  The  conclusion  of  an  indictment  with  the  words  "against 
the  peace  and  dignity  of  the  Commonwealth  of  Virginia,"  does  not 
violate  section  106  of  the  Constitution  requiring  that  indictments 
shall  conclude  "against  the  peace  and  dignity  of  the  Common- 
wealth." The  words  "of  Virginia"  were  plainly  surplusage,  which 
in  no  way  could  have  operated  prejudicially  to  the  accused.  Webb 
v.  Commonwealth,  15  Va.  App.  405.^ 

22.  An  instruction  which  told  the  jury  that  one  is  presumed  to 
have  intended  the  necessary  consequences  of  his  act,  and  that  they 
were  the  judges  of  the  evidence,  and  could  draw  deductions  from  the 
entire  evidence  a3  in  their  judgment  should  be  drawn  therefrom 
and  act  on  the  same  in  finding  their  verdict,  when  read  with  the 
other  instructions  given,  could  not  have  misled  the  jury.  Webb 
v.  Commonwealth,  15  Va.  App.  405. 

23.  Where  the  evidence  showed  that  the  crime  for  which  the  ac- 
cused was  being  tried  was  committed  at  Newport,  and  it  appears 
from  an  act  of  the  general  assembly  of  Virginia  that  the  village 
known  as  the  town  of  Newport,  in  the  county  of  Giles,  was  incor- 
porated under  that  name,  it  is  sufficiently  shown  that  the  offense 
was  committed  in  Giles  county.  This  court  will  take  judicial  notice 
of  charters  of  municipal  corporations.  Webb  v.  Commonwealth,  15 
Va.  App.  405. 

24.  Where  the  evidence  tended  to  show  that  a  horse  was  se- 
cretly and  clandestinely  taken  in  the  night  time,  in  the  absence  of 
the  owner,  without  any  claim  of  right,  and  that  no  act  had  been 
done  by  the  accused  down  to  the  time  of  his  arrest  to  indicate  a 
purpose  to  restore  it  to  the  owner,  these  were  circumstances  con- 
ducing to  the  belief  that  the  taking  was  felonious;  and  if  the  jury 
believed  that  these  circumstances  had  been  established  they  were 
warranted  in  finding  the  accused  guilty  of  larceny,  notwithstand- 
ing his  protestation  of  innocence.  Webb  v.  Commonwealth,  15  Va. 
App.  405. 

CROPS. 

See  Landlord  and  Tenant,  3. 
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cruelty. 

See  Criminal  Law,  10. 

CUSTODY. 

See  Habeas  Corpus,  1. 

CUTTING. 

See  Criminal  Law,  4. 

DAMAGES. 

1.  The  owner  is  not  obliged  to  so  use  his  own  property  that  an- 
other may  not  injure  it.  If  an  injury  is  merely  threatened,  no  ac- 
tion lies  for  the  threat,  and  the  property  owner  is  under  no  obli- 
gation to  attempt  in  advance  to  minimize  the  results  of  a  wrong 
which  may  never  be  inflicted.  If  tne  injury  is  intermittent  and  re- 
current, entire  damages  cannot  be  recovered  in  a  single  action,  as 
the  injury  may  never  be  repeated,  and  for  that  reason  there  is 
no  duty  resting  upon  the  party  injured  to  attempt  to  minimize  its 
consequences.  But  where  the  injury  is  permanent  in  its  char- 
acter and  continuous  in  its  consequences,  entire  damages  may  be 
recovered  in  a  single  action,  and  the  duty  rests  upon  the  injured 
party  to  minimize  its  consequences  if  it  can  be  done  at  a  moderate 
expense  and  by  the  exercise  of  ordinary  care.  Norfolk  &  Western 
Railway  Co.  v.  A.  C.  Allen  &  Sons.  15  Va.  App.  571. 

2.  In  a  case  of  damage  to  a  mill  of  the  plaintiffs  by  the  diminu- 
tion of  the  water  supply  by  acts  of  the  defendant,  the  ordinary  case 
of  a  permanent  injury  by  the  defendant  to  the  real  estate  of  the 
plaintiffs  is  presented,  and  the  measure  of  damages  is  the  difference 
between  the  market  value  of  the  mill  property  before  and  after 
the  injury.    N.  &  W.  Ry.  v.  A.  C.  Allen  &  Sons,  15  Va.  App.  571. 

3.  In  a  case  in  which  exemplary  or  punitive  damages  are  prop- 
erly allowable,  evidence  of  the  wealth  of  the  defendant  may  be  in- 
troduced, and  such  evidence  is  a  legitimate  subject  of  proper  com- 
ment, for  what  would  be  punishment  to  a  poor  defendant  would  be 
no  punishment  at  all  to  one  of  wealth  and  affluence;  but  it  is  never 
permissible  for  counsel  to  go  outside  of  the  record  and  testify  as 
to  matters  not  given  in  evidence,  nor,  in  any  case,  to  make  use  of 
language  calculated  to  inflame  the  mind3  of  the  jurors  and  induce 
a  verdict  not  founded  solely  on  the  evidence  adduced  before  them. 
N.  &  W.  Ry.  Co.  v.  A.  C.  Allen  &  Sons,  15  Va.  App.  571. 

4.  It  not  being  shown  by  the  evidence  that  the  railroad  com- 
pany was  actuated  by  malice,  wantonness  or  oppression,  or  that 
there  was  any  fraud  on  its  part,  or  that  it  was  guilty  of  any  gross 
negligence  or  recklessness,  or  that  its  action  in  continuing  to  take 
the  water,  after  the  order  of  this  court  (holding  that  the  taking 
of  the  water  was  unlawful)  had  been-  certified  to  the  circuit 
court  until  arrangements  were  made  to  settle  the  controversy, 
evinced  any  intention  on  the  part  of  the  company  to  disregard  the 
rights  of  the  plaintiffs,  or  to  defy  the  law  of  the  land,  and  that  is- 
sue not  having  been  submitted  to  the  jury,  punitive  damages  could 
not  be  recovered.  N.  &  W.  Ry.  v.  A.  C.  Allen  &  Sons,  15  Va.  App. 
571. 

See  Actions  1,  2;  Carriers,  1,  3,  5;  Corporations,  3,  4,  5;  Plead- 
ing AND  PRACTICE,  21 J   RAILROADS,  12;    SET  OFF.   3;   SLANDER,   2,  3. 

DAMNUM  ABSQUE  INJURIA. 
See  Corporations,  3,  5. 


Digitized  by 


Google 


Subject-Index:.  747 

DEBT. 

See  Courts,  3;  Equity,  9. 

DECLARATION. 

See  Negligence,  2;  Pleading  and  Practice,  7,  11,  16,  22;  Rail- 
roads, 5. 

DEEDS. 

1.  Under  a  deed  conveying  a  lumber  plant,  the  word  "appara- 
tus" held  to  cover  tools  used  in  the  work  of  operating  the  plant 
and  necessary  for  that  purpose,  and  office  and  camp  furniture  and 
fixtures,  consisting  largely  of  household  furniture;  but  not  mere 
stores  of  such  articles  as  would  be  needed  to  replace  parts  of  ma- 
chinery that  might  break  or  wear  out.  Virginia  Lumber  and  Ex- 
tract Co.  v.  O.  V.  McHenry  Lumber  Co.,  15  Va.  App.  107. 

See  Courts,  3;  Equity,  5;  Husband  and  Wife,  1;  Trusts,  1, 
2,  3,  5. 

DEFICIENCY. 

See  Equity,  5,  7,  8. 

DELIVERY. 

See  Gifts,  1.  2. 

DEMURRER. 

See  Appeal  and  Error,  1;  Equity,  10;  Negligence,  2;  Plead- 
ing and  Practice. 

DEPOSIT. 

See  Contracts,  3. 

DESCRIPTION. 

See  Contracts,  4. 

DESERTION. 

See  Divorce,  1. 

DISCRETION. 

See  Contracts,  1;  Divorce,  2. 

DIVORCE. 

1.  Where  the  uncontroverted  and  unimpeached  testimony  of  the 
witnesses  for  the  plaintiff  sustain  the  charge  of  wilful  desertion 
by  defendant  for  a  period  of  less  than  three  years,  without  suffi- 
cient cause,  a  divorce  from  bed  and  board  should  be  granted.  Good 
v.  Good,  15  Va.  App.  57. 

2.  As  to  existing  property,  the  court  has  a  right,  under  section 
2263  of  the  Code,  to  settle  the  rights  of  each  party  in  respect  to 
the  property  of  the  other,  and  if  need  be  to  extinguish  them.  The 
discretion  given  to  the  court  by  this  statute  must  not  be  exercised 
arbitrarily,  but  according  to  law  and  established  principles  re- 
lating to  the  subject,  and  an  equitable  view  should  be  taken  of  all 
the  circumstances  of  the  case.  But  whether  or  not  the  discretion 
was  properly  exercised,  or  the  power  given  by  the  statute  properly 
exerted,  are  questions  that  are  concluded  by  the  decree  in  the  di- 
vorce suit,  which  cannot  be  inquired  into  in  a  collateral  proceeding. 
Gunn  v.  Gunn,  15  Va.  App.  59. 
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domicile. 

See  Wills.  1. 

DONATIONS. 

See  Counties,  1. 

DRAFT. 

See  Gifts,  2. 

DRAINAGE. 

See  Railroads,  7. 

EATING  HOUSES. 

See  Criminal  Law,  2. 

ELECTION. 

See  Criminal  Law,  8. 

ELECTRIC  RAILWAY. 

1.  Where  the  plaintiff's  intestate  in  attempting  to  cross  the 
tracks  of  an  electric  interurban  railway,  at  a  station  where  the 
car  was  scheduled  to  stop  and  where  he  intended  boarding  it,  was 
struck  and  fatally  injured,  the  evidence  showing  that  he  saw  and 
heard  the  car  approaching  at  a  distance  of  150  to  200  yards  from 
the  station  and  that  it  was  in  full  view  from  the  time  it  was  first 
observed  until  he  was  struck:  Held,  that  the  intestate's  own  negli- 
gence is  a  bar  to  any  recovery.  Derring's  Administrator  v.  Vtr- 
ginia  Railway  &  Power  Co.,  15  Va.  App.  455. 

EMINENT  DOMAIN. 

1.  In  condemnation  proceedings,  the  statute  on  the  subject  is 
sufficiently  specific  as  to  the  duties  of  the  commissioners,  and  if  the 
orders  of  court  appointing  the  commissioners  substantially  contain 
instructions  as  to  what  all  of  such  duties  are  a3  prescribed  by  stat- 
ute, no  other  instructions  defining  their  duties  should  be  given. 

As  to  the  manner  in  which  they  should  discharge  their  statu- 
tory duties,  however,  it  would  be  helpful  and  tend  to  their  proper 
discharge  if  the  court  appointing  the  commisioners  would  instruct 
them  as  to  the  character  of  testimony  and  argument  or  statements 
of  counsel  that  is  admissable  and  caution  them  not  to  discuss  the 
case  in  any  aspect  with  any  one  other  than  among  themselves  or 
allow  it  to  be  discussed  in  their  presence,  except  when  together 
asembled  for  and  engaged  in  the  discharge  of  their  duties  in  public 
as  commissioners.  Virginior-Western  Power  Co.  v.  Kessinger,  et  als, 
15  Va.  App.  126. 

2.  The  practice  of  counsel  in  a  case  notifying  the  commissioners 
of  their  appointment  in  condemnation  proceedings  should  be  discon- 
tinued. The  notice  of  their  appointment  and  of  the  date  fixed  for 
the  view  should  be  communicated  to  the  commissioners  by  the  clerk 
or  other  disinterested  person,  as  the  order  of  court  may  specially 
direct  by  consent  of  all  parties  to  the  case,  or,  in  the  absence  of 
such  consent,  by  a  certified  copy  of  the  order  being  delivered  to  the 
commissioners  t>y  the  sheriff  of  the  county  or  sheriff  or  sergeant  of 
the  city  in  the  court  of  which  the  proceedings  are  held.  Virginia 
Western  Power  Co.  v.  Keasinger  et  ols,  15  Va.  App.  126. 

3.  There  are  but  few  things  which  may  not  be  done  in  civil 
causes  by  consent  of  all  parties  who  are  affected;  and  if,  prior  to 
the  possibility  of  any  information  of  it  having  reached  any  of  the 
commissioners,  the  parties  or  their  counsel  confer  on  the  subject 
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and  all  parties  consent  that  entertainment  may  be  given  the  com- 
missioners by  one  of  the  parties,  the  rule  laid  down  in  New  River, 
etc.  Ry  Co.  v.  Honaker,  119  Va.  641,  12  Va.  App.  558,  might  not 
apply;  otherwise,  the  furnishing  of  such  entertainment  is  ground 
for  setting  aside  the  award  of  the  commissioners.  Virginia-West- 
em  Power  Co.  v.  Kessinger  et  ale,  15  Va.  App.  126. 

See  Corporations,  3,  5;  Railroads,  11. 

ENTERTAINMENT. 

See  Eminent  Domain,  3. 

EQUITY. 

1.  A  court  of  equity  has  jurisdiction  to  rescind  and  declare  void 
ab  initio  a  contract  of  partnership  which  has  been  procured  by 
fraudulent  representations,  and  will  do  so  upon  the  same  princi- 
ples and  terms  as  those  upon  which  other  contracts  may  be  rescind- 
ed for  that  cause.    Gat  bright  v.  Fulton  et  als,  15  Va.  App.  25. 

2.  Fraud  does  not  render  contracts  and  other  transactions  ab- 
solutely void,  but  merely  voidable,  30  that  they  may  be  either  af- 
firmed or  repudiated  by  the  party  who  has  suffered  the  wrong. 
If  he  elects  to  repudiate  and  to  seek  for  a  remedy,  then  equity  pro- 
ceeds upon  the  theory  that  the  fraudulent  transaction  is  a  nullity; 
and  it  administers  relief  by  putting  the  parties  back  into  their  ori- 
ginal position  as  though  the  transaction  had  not  taken  place,  and 
by  doing  equity  to  the  defendant  as  well  as  to  the  plaintiff.  Gath- 
right  v.  Fulton  et  als,  15  Va.  App.  25. 

3.  Where  partners  complaining  of  the  fraud  of  another  partner 
are  unwilling  to  have  the  controversy  disposed  of  by  the  usual  pro- 
cess of  restitution  and  the  restoration  of  their  former  status,  but 
make  a  case  in  which  they  have  acquired  in  a  partership  trans- 
action interests  in  a  property  which  they  wish  to  keep,  but  in  con- 
nection with  the  acquisition  of  which  the  other  partner  took  unfair 
advantage  and  made  a  secret  profit,  and  this  deception  is  the  sole 
ground  upon  which  they  are  entitled  to  any  relief:  Held,  that  the 
only  feasible  and  just  way  to  afford  them  relief  is  to  dissolve  the 
partnership,  which  may  be  done  under  a  prayer  for  a  settlement  of 
accounts  and  for  general  relief,  and  the  court  will  enter  the  decree 
shown  to  be  proper  upon  the  whole  case,  and  thus  promote  the  sound 
policy  of  reaching  as  promptly  as  justice  will  permit  the  end  of 
the  controversy.    Gathright  v.  Fulton  et  als%  15  Va.  App.  25. 

4.  Although  executors  have  power  under  the  will  to  sell  the 
property  belonging  to  the  estate,  the  possession  of  such  authori- 
ty in  no  way  deprives  them  of  the  right  to  go  into  a  court  of  equity 
for  aid  and  guidance  in  the  discharge  of  their  duties,  and  to  have 
the  property  sold  under  its  decrees.  Sprout  and  Ruckman  v.  Hun- 
ter and  Burke,  Executors,  15  Va.  App.  99. 

5.  Where  real  estate  is  sold  in  such  a  proceeding,  the  sale  is  a 
judicial  sale  to  which  the  principle  of  caveat  emptor  applies,  and 
purchasers,  who  have  stood  by  and  without  objection  suffered  the- 
court  to  direct  a  sale  upon  the  assumption  that  the  tract  contained 
the  number  of  acres  specified  in  the  testator's  will  and  the  petition 
for  the  sale,  cannot  subsequently  complain  that  there  was  a  defi- 
ciency in  acreage,  though  the  deed  made  in  pursuance  of  the  de- 
cree named  a  greater  number  of  acres.  Sproul  and  Ruckman  v. 
Hunter  and  Burke,  Executors,  15  Va.  App.  99. 

6.  The  report  of  a  commissioner,  especially  when  the  evidence 
has  been  taken  in  his  presence,  is  entitled  to  great  weight  and  should 
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not  be  disturbed  unless  its  conclusions  are  clearly  at  variance  with 
the  evidence.  Virginia  Lumber  and  Extract  Co.  v.  O.  D.  McHenry 
Lumber  Co.,  15  Va.  App.  107. 

7.  Courts  of  equity  have  jurisdiction  to  render  decrees  for  the 
value  of  the  deficiency  in  the  quantity  of  land  sold  by  the  acre.  The 
basis  oi  this  jurisdiction  is  either  mutual  mistake  or*  the  mistake 
of  one  party  occasioned  by  the  fraud  or  culpable  negligence  of  the 
other.  The  jurisdiction  being  elementary,  it  is  immaterial  that  the 
complainant  has  a  complete  and  adequate  remedy  at  law.  Austin 
v.  Sanders,  15  Va.  App.  194. 

8.  In  the  case  at  bar.  held,  that  the  evidence  shows  that  the  sale 
was  not  expressly  nor  impliedly  a  sale  by  the  acre.  Austin  v.  San- 
ders,  15  Va.  App.  194. 

9.  The  personal  estate  of  an  intestate  is  the  primary  fund  for 
the  payment  of  his  debts,  and  until  the  amount  thereof  is  ascer- 
tained it  cannot  be  told  to  what  extent  it  will  be  necessary  to  re- 
sort to  tne  real  estate.  The  decedent's  lands  ought  not  to  be  sold 
for  the  payment  of  his  debts  until  the  court  has  first  ascertained  his 
debts  and  their  relative  priorities,  if  any,  and  the  amount  of  his 
personal  estate  applicable  thereto.  Kirby  v.  Booker,  Guardian,  etc, 
15  Va.  App.  284. 

10.  The  jurisdiction  of  courts  of  equity  to  restrain  an  illegal  or 
unauthorized  tax,  prior  to  February  24,  1916,  was  well  settled;  and 
the  jurisdiction  having  once  attached  it  will  survive  until  destroyed 
by  express  statutory  enactment;  the  mere  fact  that  an  adequate 
remedy  at  law  has  oeen  provided  by  statute  does  not  defeat  juris- 
diction. But  the  general  assembly  having  on  February  24,  1916, 
passed  an  act  providing  "that  no  suit  for  the  purpose  of  restraining 
the  collection  or  assessment  of  any  tax,  state  or  local,  shall  be  main- 
tained in  any  court  of  this  Commonwealth,  except  when  the  party 
has  no  adequate  remedy  at  law,"  and  the  complainant  in  this  case 
having  precisely  the  same  relief  available  by  motion  at  law,  under 
sections  567.  568  and  569  of  the  Code,  the  demurrer  to  the  bill 
should  have  been  sustained.  Commonwealth  et  al  v.  The  Tredegar 
Co.,  15  Va.  App.  439. 

11.  A  court  of  equity  has  jurisdiction,  under  section  2565  of  the 
Code,  to  partition  a  lot  of  land  of  which  a  decedent  was  the  com- 
plete equitable  owner  at  the  time  of  his  death.  Stewart  v.  Stew- 
art,  15  Va.  App.  513. 

12.  Under  sections  3567  and  3571  of  the  Code,  the  lien  of  a 
judgment  may  be  enforced  in  equity  at  any  time  during  the  life  of 
the  judgment,  against  the  land  of  the  judgment  debtor  in  his  pos- 
session, or  in  the  possession  of  others  holding  under  or  in  privity 
with  him ;  but  such  sections  cannot  be  construed  to  entitle  the  owner 
of  a  judgment,  obtained  after  the  commencement  of  an  adverse 
possession  which  has  continued  for  the  statutory  period,  to  sell  the 
title  of  the  adverse  occupant  in  satisfaction  of  the  lien.  McClana- 
han's  Administrator  et  al  v.  Norfolk  &  Western  Railway  Co.,  et  al. 
15  Va.  App.  663. 

13.  Assuming  (but  not  deciding)  that  one  who  is  shown  to  have 
acquired  title  by  adverse  possession  is  a  proper  party  to  a  suit 
in  equity  to  enforce  the  lien  of  a  judgment  against  a  former  owner 
under  whom  the  adverse  occupant  does  not  claim,  the  statute,  sec- 
tion 2915,  must  be  held  to  bar  the  proceedings  in  so  far  as  it 
attempts  to  confer  on  the  purchaser  at  the  proposed  judicial  sale 
any  rights  as  against  the  adverse  occupant.  The  form  of  the  pro- 
ceeding: cannot  affect  the  substantial  rights  of  the  parties.  Afc- 
Clanahan's  Administrator  et  al  v.  Norfolk  &  Western  Railway  Co., 
et  al,  15  Va.  Aon.  663. 
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evidence. 

1.  Direct  evidence  is  not  essential  to  prove  the  carpus  delicti 
in  any  case.  It  may  be  proved  as  any  other  fact  may  be  proved 
which  is  essential  to  establish  the  guilt  of  the  accused,  namely,  by 
circumstantial  evidence  which  produces  the  full  asssurance  of  moral 
certainty  on  the  subject.  The  admissions  of  the  accused  are  com- 
petent evidence  tending  to  prove  the  corpus  delicti,  independent  of 
the  statute.    Cochran  v.  Commonwealth,  15  Va.  App.  1. 

2.  A  question  on  cross-examination  as  to  irrelevant  collateral 
matters  tending  to  show  immoral  character  affecting  the  credi- 
bility of  the  witness  under  cross-examination,  cannot  be  asked; 
and  if  such  question  be  inadvertently  put  and  answered,  the  an- 
swer of  the  witness  will  be  conclusive.  The  test  as  to  whether  a 
matter  is  material  or  collateral,  in  the  impeachment  of  a  witness, 
is  whether  or  not  the  cross-examining  party  would  be  entitled  to 
prove  it  in  support  of  his  case.  Allen  v.  Commonwealth,  15  Va. 
App.  184. 

3.  The  admission  of  books  of  account,  the  entries  having  been 
made  by  the  bookkeeper  under  the  direction  of  some  one  familiar 
with  the  facts  at  or  near  the  time  of  the  trans  action,  in  the  usual 
course  of  business,  is  clearly  proper  and  everywhere  accepted. 
Allen  v.  Commonwealth,  15  Va.  App.  184. 

4.  All  facts  which  are  proved  in  a  case  by  evidence  of  logical 
probative  value,  either  direct  (testimonial)  or  circumstantial,  may 
serve  as  the  ba3is  from  which  further  inference  of  fact  may  be 
drawn ;  in  other  words,  where  a  fact  is  proved  in  a  case  as  a  fact, 
although  by  inference  from  circumstantial  evidence,  such  fact  may 
itself  be  taken  as  the  basis  for  a  new  inference  of  fact.  To  such  a 
case  the  rule  that  "an  inference  cannot  be  drawn  from  a  presump- 
tion," does  not  apply.  The  Chesapeake  &  Ohio  Railway  Co.  v. 
Ware,  15  Va.  App.  213. 

5.  A  fact  cannot  be  established,  whether  by  direct  (testimonial) 
or  circumstantial  evidence  unless  there  is  some  evidence  which  has 
some  logical  probative  value  to  establish  the  fact.  In  civil  cases  the 
reasoning  to  establish  a  fact  is  not  required  to  measure  up  to  the 
exclusion  of  every  other  hypothesis  consistent  with  the  evidence; 
the  fact  may  be  established  by  a  preponderance  only  of  the  evidence. 
The  Chesapeake  &  Ohio  Railway  Co.  v.  Catlett,  15  Va.  App.  255. 

6.  In  an  action  to  recover  damages  on  account  of  malaria  al- 
leged to  have  been  caused  by  the  defendant  permitting  stagnant 
water  to  remain  upon  premises  it  was  required  by  statute  to  drain, 
where  the  evidence  showed  that  there  were  several  places  where  mos- 
ouitoes  were  probably  bred  in  sufficient  numbers  to  have  caused 
the  malaria,  for  one  of  which  places  defendant  was  responsible  but 
not  for  the  others:  Held,  that  the  verdict  of  the  jury  against  the 
defendant  was  necessarily  based  upon  conjecture,  guess  or  random 
judgment  upon  mere  supposition.  The  Chesapeake  &  Ohio  Ry.  Co. 
v.  Catlett,  15  Va.  App.  255. 

7.  Where  one  of  two  engines  was  identified  as  the  only  one  that 
could  have  set  out  the  fire  in  controversy,  it  was  proper  for  the 
court  to  exclude  from  the  consideration  of  the  jury  all  evidence  of 
fires  set  out  bv  the  other  engine.  Abernathy  v.  Emporia  Mfg.  Co., 
15  Va.  App.  545. 

8.  Where  witnesses  for  the  defendant  had  testified  that  the 
right  of  way  of  the  defendant  had  been  raked  and  burned  shortly 
before  the  fire,  the  inference  being  that  they  referred  to  the  entire 
right  of  way.  it  was  not  error  to  exclude  testimonv  offered  by  the 
plaintiff  to  show  that  the  right  of  wav  was  foul  at  a  point  a  mile 
distant  from  the  alleged  point  of  origin  of  the  fire,  it  being  imma- 
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terial  as  tending  to  show  the  condition  of  the  right  of  way  at  the 
point  at  which  the  fire  originated.  Abemathy  v.  Emporia  Mfg.  Co., 
15  Va.  App.  545. 

9.  Where  there  was  evidence  to  the  effect  that  No.  11  as  well 
as  No.  13  engine  passed  the  point  where  the  fire  originated  shortly 
before  it  broke  out,  it  was  error  to  exclude  evidence  as  to  the  con- 
dition of  engine  No.  11  shortly  before  the  fire.  Abemathy  v.  Em- 
porta  Mfg.  Co.,  15  Va.  App.  545. 

10.  Where  the  date  of  an  alleged  inconsistent  statement  is  not 
fixed,  evidence  of  a  supposed  prior  consistent  statement  is  inad- 
missible.   Abemathy  v.  Emporia  Mfg.  Co.,  15  Va.  App.  545. 

11.  The  records  of  a  school  board,  which  are  books  of  original  en- 
try, introduced  to  show  the  acts  of  the  board  with  reference  to  prop- 
erty involved  in  the  suit,  are  admissible  in  evidence  for  that  pur- 
pose. McClanahan's  Administrator  et  al  V.  Norfolk  &  Western 
Railway  Co.,  et  al,  15  Va.  App.  663. 

See  Actions,  2;  Appeal  and  Error,  1.  5,  6;  Contracts,  2,  4; 
Criminal  Law,  19,  20,  23,  24;  Damages,  3,  4;  Divorce,  1;  Equity, 

6,  8;  Instructions,  1,  4,  8,  17,  18;  Intoxicating  Liquors.  4,  5, 
12,15;  Landlord  and  Tenant,  1;  Master  and  Servant,  5;  Neg- 
ligence, 2;  Pleading  and  Practice,  1,  14,  21;  Principal  and 
Agent,  4;  Railroads,  1,  2,  6,  13;  Slander,  1;  Trial,  1;  Wills,  3. 

EXCEPTIONS. 

See  Appeal  and  error,  2;  Bills  of  Exception,  1,  2;  Carriers, 

7,  8. 

EXECUTORS. 
See  Equity,  4. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  6. 

FIRE. 

See  Actions,  2;  Evidence,  7,  8,  9;  Instructions,  3,  12,  18;  Raid- 
roads,  1,  2,  5,  6,  13. 

FOREIGN  CORPORATIONS. 
See  Courts,  1. 

FRANCHISES. 

See  Contracts,  3;  Municipal  Corporations,  1. 

FRAUD. 

See  Damages,  4;  Equity,  1,  2.  3;  Husband  and  Wipe,  1;  Land- 
lord and  Tenant,  2. 

GENERAL  ASSEMBLY. 

See  Intoxicating  Liquors,  16. 

GIFTS. 

1.  Title  to  personal  property  of  all  kinds  may  be  passed  by  gift, 
and,  when,  so  passed,  it  is  as  irrevocable  as  if  passed  by  purchase; 
but  in  order  to  possess  this  quality  the  gift  must  be  complete.  The 
thing  given  must  be  delivered,  else  the  gift  is  incomplete.  An 
agreement  for  future  delivery  is  nothing  more  than  a  promise  to 
make  a  gift.  The  delivery,  however,  may  be  actual,  constructive 
or  symbolical,  depending  upon  the  nature  of  the  tiling  given.  Gard- 
ner v.  Mooref8  Administrator,  15  Va.  App.  19. 
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2.  A  draft,  which  the  Negotiable  Instruments  Law  says  is  a 
negotiable  bill  of  exchange,  cannot  be  declared  by  the  court  to  be 
a  common  law  assignment,  nor  that  it  shall  operate  as  an  assign- 
ment when  the  statute  says  it  shall  not  so  operate.  Delivery  of 
such  a  draft  to  the  intended  donee  is  not  a  sufficient  delivery  of  the 
funds  in  the  hands  of  the  drawee  to  complete  a  gift  of  the  funds. 
Gardner  v.  Moore* 8  Administrator,  15  Va.  App.  19. 

GUARDIAN  AND  WARD. 
See  Parent  and  Child. 

HABEAS  CORPUS. 

1.  In  such  a  case  a  writ  of  habeas  corpus  will  be  awarded  on 
the  petition  of  the  father  to  restore  to  him  the  custody  of  the  chil- 
dren.   Ex  Parte  Mallory,  15  Va.  App.  300. 

HOSPITALS. 

See  Counties,  2. 

HOTCHPOT. 

See  Advancements,  2. 

HUSBAND  AND  WIFE. 

1.  Where  it  appears,  in  a  suit  promptly  instituted  by  subse- 
quent creditors,  that  a  husband,  indebted  at  the  time,  conveyed  the 
major  portion  of  his  property  to  his  wife,  by  a  deed  which  falsely 
recited  a  valuable  consideration,  such  facts  are  sufficient,  in  the  ab- 
sence of  satisfactory  explanation,  to  sustain  a  decree  that  the  con- 
veyance is  fraudulent  and  hence  void  a3  to  such  subeequent  creditors. 
Morrisette  v.  The  Cook  &  Bernheimer  Co.,  Inc.,  et  als,  15  Va.  App. 
492. 

IMPEACHMENT. 
See  Evidence,  2. 

INDICTMENTS. 

See  Criminal  Law,  3,  4,  5,  6,  7,  8,  21;  Intoxicating  Liquors,  3; 
7,  8,  10.  17,  18. 

INFANTS. 

See  Criminal  Law,  10,  11;  Habeas  Corpus,  1. 

INFERENCES. 

See  Evidence  4. 

INJUNCTION. 

See  Eouity.  10. 
INSTRUCTIONS. 

1.  An  instruction  which  in  effect  announced  a  conclusion  of  the 
court,  and  peremptorily  directed  to  the  jury  to  find,  that  notwith- 
standing" the  evidence  in  the  case  the  accused  was  presumed  to  be 
innocent,  is  erroneous.  The  correct  rule  is,  that  the  accused  is 
presumed  to  be  innocent  until  his  guilt  is  established  by  the  evi- 
dence.    Cochran  v.  Commonwealth,  15  Va.  App.  1. 

2.  The  principle,  that  when  an  instruction  prepared  by  counsel 
for  either  pnrtv  states  a  correct  principle  of  law,  the  party  offer- 
ing it  is  entitled  to  have  it  given  m  the  language  employed  in  it, 
is  subiect  to  the  well-settled  Qualification  that  when  the  jurv  have 
been  fullv  and  sufficiently  instructed  on  a  given  point  or  points  in 
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a  case,  it  is  not  error  to  refuse  other  instructions,  though  correct, 
on  the  same  point  or  points.  Norfolk  and  Western  Railway  Com- 
pany v.  Spates,  15  Va.  App.  71. 

3.  An  instruction,  that  the  jury  cannot  presume  from  the  hap- 
pening of  the  fire  in  question  that  it  was  caused  by  the  defendant's 
engine  or  engines,  while  enunciating  a  correct  proposition  of  law, 
could  not  have  been  helpful  to  the  defendant,  if  given,  where  the 
jury  had  not  been  asked  to  apply  such  a  presumption,  and  the  evi- 
dence did  not  leave  the  plaintiff  to  rely  upon  3uch  a  presumption, 
but  would  have  been  confusing  and  misleading  to  the  jury.  Norfolk 
and  Western  Railivay  Company  v.  Spates,  15  Va.  App.  71. 

4.  An  instruction  which  is  not  supported  by  the  evidence  should 
not  be  given.  Norfolk  and  Western  Railway  Company  v.  Spates,  15 
Va.  App.  71. 

5.  Although  an  instruction  requested  by  the  defendant  is  correct 
as  a  statement  of  abstract  legal  propositions  and  it  would  not  have 
been  error  to  give  it,  it  is  not  reversible  error  to  substitute  another 
instruction  which  contains  a  clear,  correct  and  adequate  statement 
of  the  law  from  the  defendant's  standpoint  as  applied  to  the  facts 
of  the  case.    Fitzgerald  v.  Southern  Farm  Agency,  15  Va.  App.  235. 

6.  Where  the  accused  offered  an  instruction  which  contained  un- 
necessary matter,  and  the  instruction  was  amended  by  the  court, 
but  not  so  as,  in  any  improper  way,  to  weaken  the  instruction 
offered  by  him,  he  cannot  complain  that  the  court  inadvertently 
allowed  the  unnecessary  matter  to  remain  therein.  Lucchesi  v. 
Commonwealth,  15  Va.  App.  289. 

7.  Where  an  instruction,  objected  to,  taken  with  another  which 
was  admittedly  given,  itself  shows  that  the  jury  could  not  have 
been  misled  by  it  upon  the  decisive  and  only  really  controverted 
question  in  the  case,  the  action  of  the  court  in  giving  it  will  not 
be  held  to  be  reversible  error,  even  though  the  instructions  as  a 
whole  are  not  certified  in  the  record.  The  J.  C.  Lysle  Milling  Com- 
pany  v.  S.  W.    Holt  &  Co.,  15  Va.  App.  474. 

8.  In  the  giving  of  instructions  involving  the  weight  of  evidence, 
a  trial  judge  must,  under  our  practice,  be  particularly  watchful 
and  guarded,  so  as  not  to  invade  the  rightful  province  of  the  jury. 
Mopsikov  v.  Cook,  15  Va.  App.  484. 

9.  Where  there  is  no  evidence  tending  to  show  that  alleged  slan- 
derous words  were  not  spoken  with  a  meaning  in  accordance  with 
their  usual  construction  or  common  acceptance,  it  was  not  error 
to  instruct  the  jury  that  the  words  used  "from  their  usual  con- 
struction and  common  acceptance  are  construed  as  insults  and  tend 
to  violence  and  breach  of  the  peace  *  *  *  the  jury  must  find  for 
the  plaintiff."    Mopsikov  v.  Cook,  15  Va.  App.  484. 

10.  Language  used  by  an  appellate  court  in  deciding  a  case  may 
be  entirelv  proper  and  correctly  state  the  law,  and  yet  be  wholly 
unsuitable  as  an  instruction  to  the  jury,  even  where  the  facts  of 
the  two  cases  are  similar.  The  appellate  judge  frequently  uses 
argumentative  language  and  also  freely  expresses  his  opinion  upon 
the  facts  of  the  case,  neither  of  which  would  be  appropriate  in  an 
instruction  to  the  jury.  Abernathy  v.  Emporia  Manufacturing 
Company,  15  Va.  App.  545. 

11.  An  instruction  which  concludes  with  the  statement,  that  if 
the  iury  believe  the  hypothesis  stated  in  the  instruction  the  de- 
fendant is  not  liable,  is  eauivalent  to  directing  the  jury  to  find  for 
the  defendant.  Abernathy  v.  Emporia  Manufacturing  Company, 
15  Va.  App.  545. 

12.  An  instruction  which  told  the  jury  that  if  they  believed 
that  the  fire  in  question  originated  on  the  right  of  way  of  the  de- 
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fend  ant  by  the  emission  of  spark3  or  coals  of  fire,  yet  if  they  be- 
lieved from  the  evidence  that  the  right  of  way  was  reasonably 
clear  of  combustible  materials  liable  to  ignition,  the  defendant  was 
not  liable,  was  too  limited  in  its  scope  and  effect;  it  should  have 
gone  further  and  said  that  if  the  defendant's  locomotives  were 
equipped  with  the  best  appliances  in  known  practical  use,  and 
that  they  were  in  good  order  and  carefully  operated,  then  and  in 
that  event  they  should  find  for  the  defendant.  Abernathy  v.  Em- 
porta  Manufacturing  Company,  15  Va.  App.  545. 

13.  Where  the  court  is  unable  to  say  that  the  jury  could  not 
have  been  misled  by  a  material  omission  from  an  instruction,  the 
defect  in  the  instruction  is  not  cured  by  a  correct  statement  of 
the  law  in  another.  Abernathy  v.  Emporia  Manufacturing  Com- 
pany%  15  Va.  App.  545. 

14.  There  is  no  reason  why  two  or  more  correct  propositions  of 
law  may  not  be  stated  in  the  same  instruction,  if  the  jury  will  not 
be  confused  thereby.  Abernathy  v.  Emporia  Manufacturing  Com- 
pany, 15  Va.  App.  545. 

15.  While  the  statement  in  an  instruction,  that  an  inference 
cannot  be  drawn  from  a  presumption,  but  must  be  founded  upon 
some  fact  legally  established,  could  not  have  been  very  helpful  to 
the  jury,  in  view  of  the  other  instructions  in  this  case,  it  could 
not  have  led  them  astray.  Abernathy  v.  Emporia  Manufacturing 
Company,  15  Va.  App.  545. 

16.  It  is  not  error  to  refuse  an  instruction  which  relates  to  a 
subject  uppn  which  the  jury  have  already  been  sufficiently  in- 
structed. Abernathy  V.  Emporia  Manufacturing  Company,  15  Va. 
App.  545. 

17.  An  instruction  upon  the  subject  of  the  weight  and  effect  of 
the  evidence  must"  be  carefully  drawn  so  as  not  to  invade  the 
province  of  the  jurv  under  our  procedure.  The  jury  are  the  sole 
judges  of  the  credibility  of  witnesses  and  of  the  weight  to  be  given 
to  the  evidence  in  a  case.  Torbert  v.  Atlantic  Coast  Line  Railroad 
Company,  15  Va.  App.  642. 

18.  It  was  error,  in  the  care  at  bar,  to  instruct  the  jury  that 
the  could  not  "presume  from  the  happening  of  the  fire  that  it  was 
caused  by  the  defendant  *  *  *  In  other  words,  it  is  incumbent 
upon  the  plaintiff  to  show  how  the  fire  occurred  and  the  plaintiff 
cannot  leave  to  the  jury  the  determination  of  the  question  by  con- 
jecture, guess  or  random  judgment  or  upon  mere  supposition." 
The  jury  might  properly  draw  an  inference  of  fact  from  circum- 
stantial evidence  in  the  case  as  to  whether  the  engine  of  the  de- 
fendant, pointed  to  by  the  Plaintiff's  evidence  as  the  cause  of 
the  fire  did  or  not  throw  sparks  and  coals  as  it  passed  the  plaintiff's 
propertv.  Torbert  v.  Atlantic  Coast  Line  Railroad  Company,  15 
Va.  App.  642. 

See  Actions,  1;  Contributory  Negligence,  1;  Criminal  Law, 
15,  20,  22;  Eminent  Domain,  l;  Intoxicating  Liquors,  11. 

INSULTING  WORDS. 
See  Actions,  1. 

INSURANCE. 

See  Vendor  and  Vendee,  1. 

INTANGIBLE  PERSONAL  PROPERTY. 
See  Taxes,  1. 
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intention. 

See  Criminal  Law,  22,  23. 

INTERSTATE  COMMERCE. 

See  Carriers,  2,  3.  4,  5;  Railroads,  10;  State  Corporation  Com- 
mission, i;  Telegraph  Companies,  1,  2. 

INTOXICATING  LIQUORS. 

1.  Under  section  40  of  the  prohibition  act,  if  the  ardent  spirits, 
which  it  is  alleged  were  received  by  the  accused,  were  brought  or 
transported  by  the  express  company,  it  is  immaterial  whether  such 
bringing  or  transportation  was  from  without,  or  from  one  point 
to  another  within,  the  State;  and  it  wa3  not  necessary  that  any 
allegation  with  respect  thereto  be  contained  in  the  indictment. 
Cochran  v.  Commonwealth,  15  Va.  App.  1. 

2.  A  receipt  and  acceptance  of  liquor  in  excess  of  one  quart  in 
the  aggregate  between  November  29th  and  December  23rd,  inclu- 
sive, is*  a  violation  of  the  provision  of  prohibition  act,  that  a  person 
may  receive  one  quart  of  distilled  liquor  not  oftener  than  once  a 
month.     Cochran  v.  Commonwealth,  15  Va.  Apo.  1. 

3.  Where  a  person  is  indicted  for  the  violation  of  section  40  of 
the  prohibition  act,  the  exceptions  contained  in  other  sections  of 
the  act  have  no  application  to  the  offense  for  which  he  is  indicted, 
and  if  the  accused  committed  that  offense  he  could  not  come  within 
any  of  the  other  exceptions  of  the  statute  in  reference  to  the  receipt 
of  ardent  spirits.  It  is  therefore,  not  necessary,  in  an  indictment 
for  violation  of  section  40,  to  negative  and  exclude  "by  allegation 
the  possibility  that  the  accused  comes  within  any  other  exceptions 
of  the  statute  allowing  a  person  to  receive  ardent  spirits.  Cochran 
v.  Commonwealth,  15  Va.  App.  1. 

4.  The  record  of  the  express  company  and  affidavits  given  by 
the  accused  upon  receipt  of  liquor  are  admissible  in  evidence,  even 
though  the  corrnis  delicti  has  not  been  otherwise  proved.  Cochran 
v.  Commonwealth,  15  Va.  App.  1. 

5.  The  provision  of  the  Constitution,  "that  in  all  criminal  prose- 
cutions a  man  hath  a  right  to  be  confronted  with  the  accusers  and 
witnesses,"  was  not  intended  to  exclude  proper  documentary  evi- 
dence. The  prohibition  statute  makes  the  records  of  an  express 
company  admissible  in  evidence,  and  the  affidavits  filed  with  the 
express  company  are  admissible,  under  the  rules  applicable  to  the 
admissibilitv  of  documentary  evidence,  as  confessions  of  the  ac- 
cused.    Cochran  v.  Commonwealth,  15  Va.  App.  1. 

6.  Section  40  of  the  prohibition  act  creates  the  offense  of  receipt 
and  acceptance  of  deliverv  by  transportation  of  ardent  spirits  in 
excess  of  one  quart  within  a  month,  in  addition  to  and  different 
from  the  offenses  created  by  the  concluding  sentence  of  that  section; 
therefore,  that  offense  is  punishable  under  section  5  of  the  act. 
Cochmn  v.  Commonwealth,  15  Va.  App.  1. 

7.  Where  the  indictment  charged  that  the  defendant  did  unlaw- 
fullv  give  away  ardent  spirits  within  one  year  next  prior  to  the 
finding  of  the  indictment,  which  embraced  a  period  of  time  anterior 
to  November  1,  1916,  after  which  date  the  prohibition  act  went  into 
effect,  and  previous  to  which  time  it  was  not  necessarily  unlawful 
to  give  away  ardent  spirits:  Held.,  that  time  was  of  the  essence  of 
the  offense,  and  it  was  essential  for  the  indictment  to  charge  that 
the  grift  of  ardent  spirits  imputed  to  the  defendant  occurred  after 
the  act  became  operative.  When  the  indictment  may  be  true  and 
vet  the  defendant  is  not  necessarily  guilty  of  the  offense  charged, 
it  is  insufficient.    Kennan  v.  Commonwealth,  15  Va.  App.  40. 
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8.  It  is  not  essential,  in  an  indictment  under  section  39  of  the 
prohibition  act  for  bringing  liquor  into  this  State,  or  for  trans- 
portation of  it  within  the  State,  to  charge  that  the  liquor  in  ques- 
tion was  "for  U3e  in  this  State."  Burton  v.  Commonwealth,  15  Va. 
App.  250. 

9.  The  regulation  of  the  bringing  into  this  State  and  of  trans- 
porting from  one  point  to  another  within  the  State  of  ardent 
spirits,  contained  in  section  39  of  the  prohibition  act,  is  germane 
to  and  in  furtherance  of  the  "enforcement"  of  the  statute,  and 
that  section  is  therefore  not  unconstitutional  by  reason  of  being 
broader  than  the-  title  of  the  act.  Burton  v.  Commonwealth,  15  Va. 
App.  250. 

10.  An  indictment  under  section  39  of  the  prohibition  act  is  not 
insufficient  because  of  failure  to  allege  that  the  liquor  was  brought 
into  this  State,  or  transported  from  one  point  to  another  within 
this  State,  for  sale,  as  there  is  no  such  qualification  in  the  statute. 
Burton  v.  Commonwealth,  15  Va.  App.  250. 

11.  There  being  evidence  tending  to  support  that  theory,  it  was 
error  to  refuse  to  give  an  instruction  to  the  effect  that  if  upon 
the  whole  evidence  in  the  case  there  remained  a  reasonable  doubt 
as  to  which  of  two  persons  who  had  the  same  opportunity  to  com- 
mit the  offense  was  guilty,  the  accused  could  not  be  convicted.  The 
fact  that  the  other  person  was  not  jointly  indicted  with  the  accused 
and  that  the  instruction  concluded  with  the  words  "neither  of  the 
two  can  be  convicted,"  is  immaterial.  Burton  v.  Commonwealth, 
15  Va.  App.  250. 

12.  In  a  prosecution  for  violation  of  the  prohibition  law  by 
transporting  or  bringing  into  the  State  intoxicating  liquor,  the 
liquor  taken  from  the  accused,  whether  legally  or  illegally,  at  the 
time  of  his  arrest,  may  be  introduced  in  evidence  against  him. 
Lucchesi  v.  Commonwealth,  15  Va.  App.  289. 

13.  All  of  the  provisions  of  the  prohibition  act  against  the  trans- 
portation of  liquor  are  congruous  and  germane  to  the  title,  and 
the  methods  devised  for  the  accomplishment  of  its  general  purpose. 
Lucchesi  v.  Commonwealth,  15  Va.  App.  289. 

14.  The  provision  in  the  prohibition  act  relating  to  the  trans- 
portation of  intoxicating  liquor  is  not  a  discrimination  in  favor  of 
corporations  who  are  common  carriers,  but  a  restriction  equally 
applicable  to  all  desirous  to  transport  ardent  spirits.  All  persons 
without  discrimination  are  privileged  to  use  the  corporation  com- 
mon carriers  for  the  transportation  of  certain  limited  Quantities 
of  liquor  and  all  are  eauallv  restrained,  so  that  no  discrimination 
exists.     Lucchesi.  v.  Commonwealth,  15  Va.  App.  289. 

15.  Letters  offered  in  evidence  which  were  in  no  way  identified 
a3  genuine,  were  propertly  rejected.  Lucchesi  v.  Commonwealth, 
15  Va.  Aop.  289. 

16.  A  State  has  nlenarv  power  to  prohibit  the  importation  of 
ardent  spirits  into  the  State  for  anv  purpose,  and  therefore  may 
prohibit  the  transportation  of  ardent  spirits  into  the  State  for  per- 
sonal use  as  well  as  for  manufacture  or  sale.  Lucchesi  v.  Common- 
wealth. 15  Va.  App.  289. 

17.  In  order  to  convict  under  section  7  of  the  prohibition  act,  it 
is  necessarv  for  the  Commonwealth  to  show  that  the  keeping  was 
for  sale.  The  use  of  the  form  of  blanket  indictment  provided  by 
that  section  is  limited  bv  its  terms  to  offenses  under  sections  3.  4 
arid  5.  *nd  where  that  indictment  is  used  a  conviction  cannot  be 
obtained  under  section  17,  which  makes  it  unlawful  to  keep  ardent 
spirits  in  anv  auantitv  in  a  place  reputed  to  be  a  house  of  prostitu- 
tion.    I*n  such  a,  case,  the  admission  of  evidence  and  instructing 
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the  jury  under  section  17  may  have  prejudiced  the  defendant,  and 
the  judgment  will  be  reversed.  Lane  v.  Commonwealth,  15  Va. 
App.  472. 

18.  An  indictment  for  offenses  under  the  prohibition  act  which 
set  out  that  the  accused  "within  one  year  next  prior  to  the  finding 
of  this  indictment,  and  subsequent  to  the  first  day  of  November, 
1916,  in  said  city  of  Norfolk,  did  unlawfully  manufacture,  sell 
offer,  keep,  store  and  expose  for.  sale,  give  away,  dispense,  solicit, 
advertise  and  receive  orders  for  ardent  spirits,  against  the  peace 
and  dignity  of  the  Commonwealth  of  Virginia,"  is  not  violative  of 
section  1,  Art.  14,  of  the  Constitution  of  the  United  States  or  sec- 
tion 8,  Art.  1,  of  the  Virginia  Constitution.  If  it  failed  to  give 
the  information  necessary  to  enable  the  accused  to  concert  his 
defense,  she  had  a  right  to  demand  a  bill  of  particulars.  Wilker- 
son  v.  Commonwealth,  15  Va.  App.  538. 

See  Constitutional  Law.  1. 

JUDGMENTS. 

1.  Where  a  valid  contract  for  the  sale  of  land  has  been  entered 
into,  and  the  recording  acts  da  not  interfere,  a  judgment  against 
the  vendor,  after  the  contract,  before  deed  to  the  purchaser,  and 
before  the  entire  purchase  money  has  been  paid,  is  a  lien  on  the 
land  only  to  the  extent  of  the  purchase  maney  then  unpaid.  Me- 
Clanah'in's  Administrator  et  al  v.  Norfolk  &  Western  Railway  Com- 
pany  et  alt  15  Va.  App.  663. 

2.  R.  entered  into  a  parol  contract  with  the  school  board  for  the 
exchange  of  real  estate;  the  parties  to  the  contract  took  possession 
of  the  respective  parcels  exchanged;  a  ca3h  payment  to  be  made  to 
R.  was  paid  in  whole;  the  propertv  obtained  from  R.  changed  from 
a  residence  into  a  school-house,  $2,000  being  expended  in  making 
the  change;  and  after  this  the  judgments  against  R.  sought  to  be 
enforced,  were  obtained:  Held,  that  the  rights  of  the  parties  to 
the  contract  were  plainly  established;  that  the,  judgment  creditors, 
who  were  third  persons,  could  not,  in  order  to  defeat  these  rights, 
invoke  a  statute  requiring  a  written  contract  for  the  purchase  of 
real  estate  for  school  purposes  to  show  a  want  of  mutuality  in  the 
contract,  and  a  consequent  right  on  their  part  to  subject  the  prop- 
erty to  the  payment  of  their  judgments;  that  while  the  judgments 
are  statutory,  legal  liens  and  attach  to  the  legal  ownership  of  the 
land,  equity  limits  the  liability  to  the  extent  of  the  beneficial  in- 
terest of  such  owner ;  and  that  the  entire  amount  having  been  paid, 
in  this  case,  before  the  rendition  of  the  judgments,  there  was  no 
beneficial  interest  in  R.  which  may  be  subjected.  McClanahan's 
Administrator  et  al  v.  Norfolk  &  Western  Railway  Company  et  al, 
15  Va.  App.  663. 

3.  In  a  suit  to  subject  property  to  the  lien  of  judgments,  a  re- 
ceiver should  not  be  appointed  for  the  property  before  it  is  ascer- 
tained and  adjudicated  what  property  shall  be  subjected.  McClana- 
han's Administrator  et  al  v.  Norfolk  &  Western  Railway  Company 
et  al,  15  Va.  Apo.  663. 

See  Adverse  Possession,  1,  3;  Equity,  12,  13. 

JUDICIAL  SALES. 

See  Adverse  Possession,  3;  Equity,  5.  13. 

JURISDICTION. 

See  Appeal  and  Error.  7;  Courts,  1,  2,  3;  Equity,  1,  7,  10,  11; 
Pleading  and  Practice,  1,  9;  State  Corporation  Commission,  1; 
Trusts,  l. 
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JURY. 

See  Criminal  Law,  9,  18;  Damages,  3;  Instructions,  1;  Plead- 
ing and  Practice,  19;  Principal  and  Agent,  4;  Trial,  1. 

JUSTICE. 

See  Appeal  and  Error,  3. 

JUSTIFIABLE  HOMICIDE. 
See  Criminal  Law,  16,  17. 

LACHES. 

See  Contracts,  1. 

LANDLORD  AND  TENANT. 

1.  Where  it  was  alleged  that  one  of  the  stockholders  of  a  cor- 
poration which  had  been  dissolved  verbally  promised  for  himself 
and  two  other  stockholders  to  pay  the  rent  due  by  the  corporation 
and  suit  was  brought  against  the  stockholders  individually  upon 
the  alleged  joint  promise,  but  the  evidence  failed  to  sustain  such 
promise  and  the  jury  were  instructed  that  unless  the  promise  was 
made  jointly  by  all  of  the  defendants,  the  plaintiff  could  not  re- 
cover jointly  against  all:  Held,  that  a  verdict  in  favor  of  the 
plaintiff  against  all  of  the  defendants  was  properly  set  aside. 
FriedUn  V.  Crockin  et  als,  15  Va.  App.  457. 

2.  Where  it  was  alleged  that  individual  stockholders  of  a  dis- 
solved corporation  had  verbally  promised  to  pay  rent  due  by  the 
corporation,  the  case  is  within  the  letter  and  reason  of  the  statute 
of  frauds,  and  no  action  can  be  maintained  against  the  stockhold- 
ers.   Friedlin  v.  Crockin  et  als,  15  Va.  App.  457. 

3.  Where  the  evidence  showed  that  the  defendant  was  a  tenant 
from  year  to  year  and  that  no  unconditional  notice  to  vacate  was 
given  to  him  by  the  landlord,  but  that  the  notice  proposed  a  differ- 
ent kind  of  rent,  or  a  renting  for  a  part  of  the  crop  instead  of  a 
fixed  money  rent,  and  to  this  proposition  the  tenant  replied  "he 
would  do  what  was  right":  Held,  that  the  notice  was  not  sufficient 
to  terminate  the  tenancy.    Kellam  v.  Belote,  15  Va.  App.  469. 

4.  Wher?  th?  evidence  showed  that  a  landlord,  after  notice  to  his 
tenant  to  vacate  waived  the  notice,  and  subsequently  sold  the  land 
leased:  Held,  that  the  evidence,  viewed  as  on  a  demurrer,  showed 
that  the  purchaser  had  notice  of  the  waiver.  Kellam  v.  Belote,  15 
Va.  App.  469. 

5.  The  general  rule  is  that  a  landlord  who  leases  separate  por- 
tions of  the  same  building  to  different  tenants  and  retains  control 
of  the  stairwavs  and  passageways  used  in  common  by  all  the 
tenants,  is  under  an  implied  obligation  to  use  reasonable  care  to 
keeps  the  parts  reserved  in  a  safe  condition  for  use,  and  a  failure 
to  perform  that  duty  renders  him  liable  for  an  injury  resulting 
therefrom  to  a  tenant  or  a  member  of  his  family,  or  any  person 
properly  on  the  premises  who  is  himself  free  from  fault.  Berlin, 
By  &c.  v.  Wall  et  als,  15  Va.  App.  560. 

6.  Where  separate  portions  of  a  buildiner  are  leased  to  different 
tenants  and  a  room  is  reserved  by  the  landlord  for  the  common  use 
of  the  tenants  a3  a  passagewav  and  playroom,  it  is  the  duty  of 
the  landlord  to  keep  the  room  in  a  reasonably  safe  condition  for 
the  purpose  to  which  it  was  devoted:  but  as  to  a  portion  of  the 
roor*  occupied  bv  a  skvlight  and  cut  off  bv  a  railing  erected  around 
it,  the  barrier  distinctly  and  definitely  warned  the  tenants  not  to 
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use  it,  and  the  landlord  did  not  owe  to  a  tenant  and  his  family  the 
duty  of  protecting  them  against  the  consequences  of  disregarding 
the  warning.    Berlin,  By  &c.  v.  Wall  et  als,  15  Va.  App.  560. 

7.  A  landlord  is  not  liable  to  his  tenant  or  members  of  his  family, 
whether  infant  or  adult,  for  the  defective  condition  or  faulty  con- 
struction of  the  leased  premises  over  which  the  tenant  has  exclu- 
sive control^  existing  at  the  time  of  the  lease,  unless  there  was  mis- 
representation, active  concealment,  or  perhaps  total  inability  on 
the  tenant's  part  to  discover  the  defect.  Berlin,  By  &c.  v.  Wall  et 
al,  15  Va.  App.  560. 

LARCENY. 

See  Criminal  Law,  5,  24. 

LAST  CLEAR  CHANCE. 

See  Master  and  Servant,  5;  Negligence,  1. 

LAW  OF  THE  CASE. 

See  Appeal  and  Error,  6. 

LEASE. 

See  Principal  and  Agent,  3. 

LICENSES. 

See  Criminal  Law,  2;  Taxes,  7. 

LIENS. 

See  Constitutional  Law,  5;  Equity,  12,  13;  Judgments,  1.  2, 
3 ;  Taxes,  6. 

LIFE  ESTATE. 
See  Wills,  2. 

LIFE  INSURANCE. 

1.  Where  the  insured  has  the  right  to  change  the  beneficiary  in 
a  policy  of  insurance  at  will,  the  beneficiary  has  no  estate  of  any 
kind  in  the  policv  during  the  life  of  the  insured,  but  a  mere  ex- 
pectancy, quite  similar  to  that  of  a  legatee  during  the  life  of  the 
testator.  But  if  no  such  change  is  made,  then,  upon  the  death  of 
the  insured,  the  right  of  the  beneficiary  becomes  fixed  and  vested. 
Walker  v.  Penick's  Executor,  15  Va.  App.  529. 

2.  Where  the  person  insured  obtained  from  the  insurer  a  loan 
on  the  policv  as  collateral  security  and  under  the  provisions  con- 
tained therein,  the  amount  of  which  loan  was  used  by  the  insured 
in  the  payment  of  premiums  due  on  the  policy  and  interest  on  the 
loan,  and  it  was  deducted  by  the  insurance  company  in  a  settlement 
under  the  policv  with  the  beneficiary:  Held,  that  the  insured  created 
the  proceeds  of  the  policy  on  his  life  the  primary  fund  for  the  pay- 
ment of  the  loan;  that  to  this  extent  he,  with  the  assent  of  the 
insurance  company,  designated  himself  as  the  beneficiary  under 
said  policy;  that  the  designation  of  the  beneficiary  named  in  the 
oolicv  only  became  effective  at  the  death  of  the  insured,  and  consti- 
tuted a  gift  to  the  beneficiary  of  only  the  net  amount  recoverable 
on  the  policv  at  that  time;  and  that  there  is  not  any  liability  upon 
the  estate  of  the  insured  for  the  amount  of  said  loan.  Walker  v. 
Penick's  Executor.  15  Va.  App.  529. 

LIFE  TENANT. 

See  Taxes,  6,  10. 
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limitations. 

1.  Where  the  three  year  statute  of  limitation  is  relied  on  as  a 
bar  to  recovery,  the  burden  is  upon  the  party  invoking  the  statute 
to  show  by  a  preponderance  of  the  evidence  that  the  cause  of  action 
arose  more  than  three  years  before  suit  wa3  brought.  Virginia 
Lumber  and  Extract  Company  v.  0.  D.  McHenry  Lumber  Company, 
15  Va.  App.  107. 

See  Adverse  Possession,  2,  3. 

LIVE  STOCK. 

See  Carriers,  4,  5,  7,  8. 

MALARIA. 

See  Evidence,  6. 

MALICE. 

See  Actions,  1;  Criminal  Law,  3,  4;  Damages,  4;.  Slander,  2. 

MANDAMUS. 

See  Railroads,  7. 

MASTER  AND  SERVANT. 

1.  Where  the  record  showed  that  if  there  was  no  liability  on  the 
defendant,  it  was  because  of  the  fact  that  the  accident  was  the 
result  of  a  risk  assumed  by  the  plaintiff's  intestate,  it  was  proper 
to  instruct  the  jury  that  they  should  not  find  for  the  plaintiff  if 
they  believed  from  the  evidence  that  the  accident  occurred  through 
and  risk  assumed,  and  that  an  employee  assumes  all  risks  incident 
ordinarily  to  the  service  and  those  known  to,  or  so  obvious  as  to 
be  readily  observed  by,  him.  Va.  Portland  Cement  Company  v. 
Swisher* a  Administrator,  15  Va.  App.  117. 

2.  Where  the  evidence  does  not  show  that  it  is  the  duty  of  a 
servant  to  report  defects  in  the  place  where  he  worked,  save  such 
a 3  were  open  and  obvious  to  him,  it  was  not  error  to  refuse  an  in- 
struction with  respect  to  such  duty.  Va.  Portland  Cement  Com- 
pany v.  Swisher's  Administrator,  15  Va.  App.  117. 

3.  It  was  the  master's  duty  in  the  case  at  bar  to  inspect  the  steps 
used  by  the  servant,  and  the  servant  had  a  right  to  assume  that 
thi3  duty  had  been  performed.  Unless  the  defect  was  an  obvious 
one.  he  was  not  charged  with  negligence  in  failing  to  report  it,  or 
with  any  assumption  of  risk  incident  thereto.  Va.  Portland  Cement 
Company  v.  Swisher's  Administrator,  15  Va.  App.  117. 

4.  Where  a  master  promises  to  repair,  or  gives  the  servant  rea- 
sonable ground  to  infer  or  believe  that  a  defect  will  be  repaired, 
the  servant  does  not  assume  the  risk  of  an  injury  caused  thereby 
within  such  period  of  time  after  the  promise  or  assurance  as  would 
be  reasonably  allowed  for  its  performance,  unless  the  danger  is  so 
palpable,  immediate  and  constant  that  no  one  but  a  reckless  person 
would  expose  himself  to  it,  even  after  receiving  such  promise  or 
assurance.  In  the  case  at  bar,  it  was  a  question  for  the  jury  (upon 
proper  instructions)  whether  the  servant  assumed  the  risk,  or  ex- 
ercised due  care  in  remaining  in  the  master's  service,  relying  upon 
the  promise  to  repair.  Va.  Portland  Cement  Company  v.  Swisher's 
Administrator,  15  Va.  App.  117. 

5.  Where  the  plaintiff's  intestate,  who  was  in  the  employ  of  the 
defendant  railway  company,  was  struck  and  killed  while  crossing 
the  tracks  on  the  yard  of  the  railway  company  by  a  car  which  was 
being  put  on  the  track  by  a  flying  switch:  Held,  that  the  jury 
might  have  found  from  the  evidence,  which  was  in  irreconciliable 
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conflict,  that  the  brakeman  on  the  car  being  switched  saw  decedent 
in  time  to  3top  the  car,  that  decedent's  attitude  plainly  indicated 
that  he  was  unconscious  of  his  danger  and  that  he  would  be  struck 
unless  the  car  was  stopped  before  it  reached  him,  and  that  the  brake- 
man's  failure  to  do  what  a  reasonably  prudent  man  would  have 
done  under  the  circumstances  was  the  proximate  cause  of  the  acci- 
dent. Wilson' 8  Administratrix  v.  Virginia  Portland  Railway  Com- 
pany, 15  Va.  App.  153. 

6.  A  railway  company  operating  under  a  railroad  charter,  with 
engines  propelled  by  steam,  doing  regularly  the  3ort  of  work  which 
imparts  peculiar  hazard  to  the  business  of  railroads,  and  possess- 
ing the  powers  and  subject  to  the  duties  of  all  other  railroad  com- 
panies chartered  by  and  operating  in  this  State,  is  within  the  influ- 
ence of  the  statute  abolishing  the  doctrine  of  fellow-servant  as  to 
railroad  employees.  Wilson's  Administrix  v.  Virginia  Portland 
Railway  Company,  15  Va.  App.  153. 

MERCHANTS. 

See  Taxes,  1,  2,  3,  5. 

MILLS. 

See  Railroads,  11. 

MINORS. 

See  Criminal  Law,  11. 

MISDEMEANORS. 

See  Criminal  Law,  1. 

MOSQUITOES. 

See  Evidence.  6. 

MOTIONS. 

See  Courts,  3. 

MUNICIPAL  CORPORATIONS. 

1.  An  ordinance  of  a  municipal  corporation  extending  additional 
time  to  a  company  for  supplying  municipal  lighting,  held  not  to  be 
sn  amendment  of  its  original  franchise.      City  of  Portsmouth  v. 
Portsmouth  &  Norfolk  Corporation,  15  Va.  App.  224. 
See  Corporations,  1;  Contracts,  3;  Constitutional  Law,  2. 

MURDER. 

See  Criminal  Law,  11,  12,  15,  16,  17. 

MUTUALITY. 

See  Contracts,  1. 

NEGLIGENCE. 

1.  The  underlying  principle  of  the  doctrine  of  the  "last  clear 
chance'  is,  that  notwithstanding  the  contributory  negligence  of  the 
plaintiff,  there  is  something  in  his  condition  or  situation  at  the  time 
of  the  injury  to  admonish  the  defendant  that  he  is  not  able  to  pro- 
tect himself.  The  doctrine  is  one  of  prior  and  subsequent  negligence 
or  of  remote  and  nroximate  cause,  and  presupposes  the  interven- 
tion of  an  appreciable  interval  of  time  between  the  prior  negligence 
of  the  plaintiff  and  the  subsequent  negligence  of  the  defendant. 
Wherp  the  evidence  justifies,  it  is  proper  to  give  an  instruction  to 
the  effect  that  there  must  be  an  appreciable  interval  of  time  be- 
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tween  the  moment  in  which  the  person  charged  with  negligence 
should,  in  the  exercise  of  proper  care,  have  seen  and  apprehended 
the  impending  danger,  and  thereafter,  in  the  exercise  of  such  care, 
have  sufficient  cime  in  which  to  take  such  action  as  will  avoid  the 
accident.  Norfolk  Southern  Railroad  Company  v.  Smith,  15  Va. 
App.  303. 

2.  Where  the  facts  as  to  negligence  alleged  are  clear  and  undis- 
puted, the  court  must  say  as  a  matter  of  law  whether  or  not  they 
constitute  negligence;  and  this  is  true  whether  the  issue  is  raised 
by  demurrer  to  the  declaration  or  demurrer  to  the  evidence.  Berlin, 
by  &c.  v.  Wall  et  als,  15  Va.  App.  560. 

3.  It  is  fundamental  in  an  action  for  personal  injury  alleged  to 
have  been  occasioned  by  the  negligence  or  default  of  another,  that 
it  be  3hown  that  the  defendant  owed  some  duty  or  obligation  to  the 
party  injured  which  he  failed  to  discharge.  Proper  care  does 
not  require  the  anticipation  of  every  accident  that  can  happen, 
or  the  providing  of  every  conceivable  safeguard  for  the  preven- 
tion of  any  possibility  of  an  accident.  It  does,  however,  require 
the  exercise  of  reasonable  care  to  avoid  accidents  which,  according 
to  observation  and  experience,  are  likely  to  happen.  Berlin,  by  &c. 
v.  Wall  et  ah,  15  Va.  App.  560. 

See  Carriers,  6;  Damages,  4;  Electric  Railways,  1;  Master 
and  Servant,  5;  Railroads,  1,  3,  4,  5;  Street  Railways,  1,  4. 

NEGOTIABLE  INSTRUMENTS. 

See  Gifts,  2;  Pleading  and  Practice,  10. 

NEW  TRIAL. 

See  Criminal  Law.  9. 

NON-RESIDENTS. 
See  Taxes,  12,  13. 

NOTICE. 

See  eminent  Domain,  2;  Landlord  and  Tenant,  3,  4;  Parent 
and  Child,  1 ;  Set  Off,  1 ;  Trusts,  2,  3,  4. 

NUISANCES. 

See  Railroads,  12. 

OFFICERS. 

See  Actions,  1;  Statutes,  2. 

"ORDER  NOTIFY." 
See  Carriers,  4. 

ORDINANCES. 

See  Municipal  Corporations,  1. 

ORDINARY  CARE. 
See  Damages,  1. 

PARENT  AND  CHILD. 

1.  The  act  of  1910  (Ch.  289,  p.  434)  relating  to  the  commitment 
of  children  not  charged  with  any  criminal  offense  was  repealed  by 
implication  by  Ch.  350,  Acts  1915,  p.  696.  Where  children  were 
taken  from  the  home  of  their  father  during  his  absence,  without 
notice  to  the  father  or  other  procedure  required  by  the  statute,  the 
juvenile  court  in  which  the  proceeding  was  had  was  without  juris- 
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diction  to  hear  and  determine  the  case,  and  its  order  was  void  as 
against  the  father  and  his  legal  right  to  the  custody  of  his  children. 
Ex  Parte  Mallory,  15  Va.  App.  300. 

See  Advancements,  1,  2. 

PARTIES. 

See  Equity,  13. 

PARTITION. 

See  Equity,  11. 

PARTNERSHIP. 

See  Advancement,  2;  Equity,  1,  3. 

PASSENGERS. 

See  Electric  Railways,  1;  Railroads,  3,  4. 

PERSONAL  PROPERTY. 

See  Deeds,  1^  Equity,  9;  Gifts,  1,  2. 

PLEADING  AND  PRACTICE. 

1.  Where  a  defendant  in  due  time  filed  its  plea  to  the  jurisdiction, 
which  was  accepted  and  filed  by  the  clerk  at  rules,  in  the  exercise 
of  a  ministerial  and  mandatory  duty,  it  thereby  became  as  much  a 
part  of  the  record  as  the  declaration  in  the  case,  and  there  was 
only  one  method,  under  strict  rules  of  practice,  by  which  it  could 
be  expunged  from  the  record,  namely,  by  a  motion  to  strike  out. 
Bank  of  Bristol  v.  Ashworth,  15  Va.  App.  147. 

2.  If  a  plea  or  any  other  paper  is  filed  by  the  clerk,  either  in 
vacation  or  in  term,  without  authority  of  law,  the  mere  filing  of  it 
does  not  make  it  a  part  of  the  record,  and  a  motion  may  thereafter 
be  made  to  reject,  just  as  if  it  had  never  been  filed;  but  when  the 
plea  is  one  which  the  law  authorizes  and  requires  to  be  filed  at 
rules,  it  becomes  essentially  a  part  of  the  record,  and  requires  as 
much  certainty  and  positivetiess  of  action  to  get  it  out  as  is  re- 
quired to  bring  something  in  which  does  not  regularly  belong  in  it. 
Bank  of  Bristol  v.  Ashworth,  15  Va.  App.  147. 

3.  A  rule  of  practice,  although  highly  technical,  will  not  be  re- 
laxed merely  to  give  the  opposing  party  the  benefit  of  another  rule 
none  the  less  technical  especially  when  the  result  will  be  to  defeat 
a  substantial  right.    Bank  of  Bristol  v.  Ashworth,  15  Va.  App.  147. 

4.  While,  as  a  general  rule,  a  plea  in  abatement  must  show  a 
more  proper  or  sufficient  jurisdiction  in  some  other  court  of  the 
State  wherein  the  action  is  brought,  this  requirement  cannot  avail 
where  the  plea  shows  a  condition  of  facts  under  which  no  court 
in  the  State  has  jurisdiction  .  Bank  of  Bristol  v.  Ashworth,  15 
Va.  App.  147. 

5.  A  plea  in  abatement,  which  commences,  "Defendant,  Bank  of 
Bristol,  Inc.,  for  special  plea  *  *  *comes  and  says,"  and  is  signed 
"Bank  of  Bristol,  Inc.,  By  A.  B.  Whiteaker,  Attorney,"  complies 
with  the  form  expressly  authorized  by  statute  for  the  commence- 
ment of  all  pleas,  and  with  the  rule  that  a  corporation  must  appear 
by  attorney.    Bank  of  Bristol  v.  Ashworth,  15  Va.  App.  147. 

6.  A  plea  in  abatement  which  presents  two  distinct  and  sufficient 
defenses,  either  of  which,  if  true,  would  necessitate  a  finding  on 
the  issue  in  favor  of  the  pleader,  is  bad  for  duplicity  and  should  be 
rejected.     Fitzgerald  v.  Southern  Farm  Agency,  15  Va.  App.  235. 

7.  Under  section  3272  of  the  Code,  a  declaration  is  not  demur- 
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rable  unless  something  so  essential  to  the  action  is  omitted  that 
judgment  according  to  the  law  and  the  very  right  of  the  case 
cannot  be  given.  Where  each  of  the  counts  of  the  declaration 
give  the  date  and  place  of  the  accident  and  such  particulars  thereof 
as  plainly  informed  the  company  of  every  fact  relied  on  by  the 
plaintiff,  which  was  essential  to  enable  it  to  make  its  defense; 
the  defendant  is  charged  with  negligence  in  several  particulars, 
and  with  failure  to  exercise  ordinary  care  to  avoid  the  accident 
after,  by  the  exercise  of  such  care,  it  should  have  seen  the  plain- 
tiff's danger,  it  is  sufficient  on  demurrer.  Norfolk  Southern  Rail- 
road Company  v.  Smith,  15  Va.  App.  308. 

8.  A  very  large  discretion  is  vested  in  the  trial  courts  in  the 
matter  of  the  time  for  filing  pleadings  and  otherwise  preparing 
a  case  for  hearing,  and  when  not  controlled  by  statute,  their  action 
will  not  be  3et  aside  unless  plainly  erroneous.  The  court  may, 
in  granting  a  continuance,  prescribe  a  time  within  which  the  de- 
fendant shall  file  his  pleadings,  and  when  such  an  order  has  not 
been  complied  with,  the  defendant  has  not  the  right  to  demur  or 
plead  as  a  matter  of  right,  but  must  show  good  cause  why  he  has 
not  complied  with  the  order  of  the  court,  and  if  he  fails  to  do  so 
it  may  exclude  his  pleadings.  Thacker  v.  Hubard  &  Appleby,  Inc., 
15  Va.  App.  382. 

9.  Objection  for  want  of  jurisdiction  of  the  subject  matter  may 
be  taken  by  demurrer,  or  motion,  or  in  any  way  by  which  the  sub- 
ject may  be  brought  to  the  attention  of  the  court,  and  if  not 
brought  to  the  attention  of  the  trial  court,  it  may  be  taken  notice 
of  by  the  appellate  court,  ex  mero  motu,  for  the  first  time.  Thacker 
v.  Hubard  &  Appleby,  Inc.,  15  Va.  App.  382. 

10.  In  an  action  to  recover  the  amount  of  certain  promissory 
notes  executed  by  the  defendant  in  favor  of  the  plaintiff  under 
the  plea  of  the  general  issue,  the  defendants  may  rely  on  and 
prove  that  the  notes  sued  on  were  part  of  a  contract  in  writing 
between  plaintiff  and  defendants,  executed  by  both  at  the  same 
time  notes  were  executed,  for  the  sale  and  purchase  of  a  soda 
water  fountain,  for  the  purchase  price  of  which  the  notes  were 
given;  that  the  plaintiff,  after  the  contract  was  executed,  insured 
its  interest  in  the  property  against  loss  by  fire;  that  the  property 
was  destroyed  by  fire;  and  that  before  the  action  was  instituted 
the  plaintiff  collected  from  such  insurance  an  amount  to  the  de- 
fendants unknown,  which  they  were  entitled  to  have  credited  on 
the  indebtedness  evidenced  by  the  notes.  Camp  &  Meehl  v.  Christo 
Manufacturing  Co.,  Inc.,  15  Va.  App.  411. 

11.  It  is  the  settled  policy  of  our  law  to  allow  amendments  in 
pleadings  and  to  disregard  defects  in  procedure  which  do  not 
operate  to  the  prejudice  of  the  substantial  rights  of  the  opposite 
party.  In  the  case  stated  in  the  opinion,  held  that  the  defendant 
was  not  prejudiced  by  the  amendments  allowed.  Carpenter  v.  Mere- 
dith, 15  Va.  App.  417.  • 

12.  A  very  large  discretion  is  vested  in  the  trial  courts  as  to  the 
time  of  filing  and  perfecting  pleadings,  and  a  case  will  not  be  re- 
versed unless  the  action  is  clearly  erroneous  and  harmful.  Dean  v. 
Dean,  15  Va.  App.  444. 

13.  Where,  after  plaintiff  and  defendant  had  introduced  all  their 
evidence,  and  while  they,  the  only  witnesses  in  the  case,  were  stilt 
in  the  court  room,  counsel  for  plaintiff  called  the  attention  of  the 
court  to  the  failure  of  the  defendant  to  file  an  affidavit,  as  required 
by  section  3280  of  the  Code,  and  on  motion  of  counsel  for  defendant, 
over  the  objection  and  exception  of  the  plaintiff,  he  was  then  per- 
mitted to  prepare  and  file  such  an  affidavit,  there  being  no  intima- 
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tion  that  plaintiff  had  been  put  at  a  disadvantageous  position,  or 
taken  by  surprise,  and  no  motion  being  made  for  a  continuous: 
Held,  that  there  being  nothing  to  show  that  his  rights  were  in- 
juriously affected,  the  judgment  for  the  defendant  will  not  be  re- 
versed.   Dean  v.  Dean,  15  Va.  App.  444. 

14.  The  order  in  which  proof  is  introduced  is  a  matter  in  the 
discretion  of  the  trial  court.  The  J.  C.  Lyele  Miffing  Company  v. 
S.  W.  Holt  &  Co.  15  Va.  App.  474. 

15.  In  this  State,  where  the  common  law  applies,  the  courts  have 
no  power  to  allow  an  amendment  to  an  existing  pleading  intro- 
ductive  of  a  new  and  distinct  cause  of  action.  Sections  3259  and 
3260  of  the  Code  do  not  contemplate  the  substitution  of  entirely 
new  pleadings,  but  are  intended  to  apply  to  amendments  involving 
amplified  and  supplemental  statements  of  the  original  action,  and 
in  furtherance  of  its  object.  Norfolk  Southern  R.  R.  Co.,  v.  The 
Greenwich  Corporation,  et  als.  15  Va.  App.  505. 

16.  It  was  error  to  permit  an  amendment  of  a  declaration  in  an 
•action  of  assumpsit  so  as  to  make  new  parties  plaintiff,  the  result  of 
which  was  that  the  jury  rendered  a  verdict  against  the  defend- 
ant in  favor  of  plaintiffs  between  whom  no  issue  had  been  joined 
which  the  jury  was  sworn  to  try.  Norfolk  Southern  R.  R.  Co.  v. 
The  Greenwich  Corporation  et  ah.  15  Va.  App.  505. 

17.  Where  a  case  was,  in  point  of  fact,  disposed  of  on  issues 
raised  by  the  original  bill  and  answer,  no  prejudice  resulted  to  the 
defendants  from  permitting  an  amended  bill  to  be  filed,  and  refus- 
ing to  dismiss  it  on  demurrer  and  answer.  Stewart  v.  Stewart.  15 
Va.  App.  513. 

18.  Great  latitude  is  allowed  trial  courts  in  the  matter  of  the 
examination  of  witneses,  and  their  rulings  thereon  will  not  be  re- 
versed unless  clearly  prejudicial  to  the  party  excepting.  Ordinar- 
rily,  permitting  a  leading  question  to  be  a3ked  is  -no  ground  for  re- 
versal. Abernathy  v.  Emporia  Mfg.  Co.,  15  Va.  App.  545. 

19.  The  question  of  the  propriety  of  ordering  a  view  lies  largely 
in  the  discretion  of  the  trial  court,  which  should  grant  it  only  when 
it  is  reasonably  certain  that  it  will  be  of  substantial  aid  to  the  jury 
in  reaching  a  correct  verdict.  The  decision  of  a  trial  court  in  this 
respect  will  not  be  reversed  unless  the  record  shows  that  a  view  was 
necessary  to  a  just  decision.  Abernathy  v.  Emporia  Manufacturing 
Co.,  15  Va.  App.  545. 

20.  In  a  court  having  both  common  law  and  chancery  jurisdic- 
tion, both  being  administered  by  the  same  judge,  and  where  an 
issue  out  of  chancery  has  been  awarded  and  verdict  rendered,  it  is 
immaterial  before  which  branch  of  the  court  a  motion  to  set  aside 
the  verdict  is  made.  Norfolk  &  Western  Railway  Co.  v.  A.  C.  Al- 
len &  Song,  15  Va.  App.  571. 

21.  Where  the  sole  question  submitted  to  the  jury  was  the 
amount  of  damages  to  be  awarded  the  plaintiffs  for  the  injury 
sustained  and  to  be  sustained  by  reason  of  the  acts  done  and  pro- 
posed to  be  done  by  the  defendant,  and  their  assessment  of  the 
damages  was  approved  by  the  trial  court,  and  no  error  is  pointed 
out  in  the  action  of  the  court  or  the  conduct  of  the  case,  the  finding 
of  the  jury  will  not  be  disturbed  unless  it  is  palpably  and  obviously 
erroneous  or  is  without  evidence  to  support  it.  Norfolk  &  Western 
R.  R.  Co.'v.  A.  C.  Allen  &  Sons,  15  Va.  App.  571. 

22.  Where  both  counts  of  a  declaration  allege  a  contract  of  car- 
riage and  the  breach  of  it  as  the  cause  of  action,  the  declaration 
will  be  considered  as  in  assumpsit,  although  in  the  caption  it  is 
stated  that  plaintiff  complains  of  the  defendant  "of  a  plea  of  tres- 
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pass  on  the  case."  The  Chesapeake  &  Ohio  R.  R.  Co.  of  Indiana  V. 
National  Bank  of  Commerce  of  Norfolk,  15  Va.  App.  >616. 
See  Railroads,  8. 

PRESUMPTION. 

See  Evidence  4;  Instructions,  1,  3,  15,  18;  Railroads,  3. 

PRINCIPAL  AND  AGENT. 

1.  A  del  credere  factor,  like  any  other  agent,  is  to  sell  accord- 
ing to  the  instructions  of  his  principal,  and  to  make  such  contracts 
as  he  is  authorized  to  make  for  hi3  principal;  he  is  distinguished 
from  other  agents  in  that  he  guarantees  that  those  persons  to  whom 
he  sells  shall  perform  the  contracts  which  he  makes  with  them. 
The  relation  of  a  del  credere  agent  to  his  principal  is  that  of  debtor 
and  creditor,  and  he  is  bound  absolutely  to  see  that  his  principal  is 
paid,  and  he  may  be  sued  in  indebitatus  assumpsit  if  he  does  not 
pay  the  sale  debt  when  due.  Del  credere  guaranties  are  held  not 
to  be  within  the  statute  of  frauds,  as  being  promises  to  answer 
for  the  debt,  default  or  miscarriage  of  another,  but  are  original 
agreements  of  suretyship  and  may  be  proved  by  parol.  The  dis- 
tinction between  a  contract  of  sale  and  a  consignment  of  goodss  to 
a  factor  is  that  in  the  case  of  a  sale  the  title  passes  to  the  buyer, 
while  in  the  case  of  a  consignment  to  a  factor  the  possession  passes 
to  the  factor  but  the  title  remains  in  the  consignor.  Pocahontas 
Guano  Company  Inc.,  v.  Smith  Receiver  et  als,  15  Va.  App.  316. 

2.  In  the  case  at  bar,  involving  a  contract  for  the  sale  of  fer- 
tilizers, held  that  a  del  credere  agency  was  created.  Pocahontas 
Guano  Co.  Inc.  v.  Smith  Receiver  et  als,  15  Va.  App.  316. 

3.  Where  a  verbal  contract  of  indeterminate  duration  was  en- 
tered into  between  the  owner  of  real  estate  and  plaintiff,  whereby 
the  plaintiff  agreed  to  lease  the  property  of  the  owner  on  a  certain 
commission,  the  contract  of  employment  not  being  for  a  fixed  time, 
or  the  agency  coupled  with  an  interest,  the  owner  could  revoke  the 
powers  of  the  plaintiff  at  will  without  incurring  liability  in  dam- 
ages therefor.  Casey  v.  Walker  &  Mosby,  15  Va.  App.  482. 

4.  There  being  direct  testimony  tending  materially  to  show  that 
the  person  who  made  the  sale  involved  in  the  suit  was  not  merely  a 
"drummer"  or  "commercial  traveler,"  but  that  his  agency  carried 
with  it  the  authority  to  make  sales,  it  was  proper  to  allow  that  ques- 
tion to  go  to  the  jury;  and  this  being  true  it  was  proper  also  to  admit 
in  corroboration,  the  declarations  on  that  subject  made  by  the  sales- 
man in  the  course  of  the  exercise  of  his  alleged  agency.  The  J.  C. 
Lysle  Muling  Co.  v.  S.  W.  Hall  &  Co.,  15  Va.  App.  474. 

See  Venue,  1. 

PRINCIPAL  OFFICE. 
See  Corporations,  1. 

PRIVILEGE. 

See  Actions,  1. 

PROCESS. 

1.  The  return  of  the  officer  on  a  process  against  a  corporation 
showing  service  on  the  clerk  of  the  corporation  court  of  the  city 
in  which  the  action  was  instituted,  none  of  the  officers  or  directors 
being  residents  of  the  city  and  no  person  having  been  designated 
upon  whom  process  might  be  served,  is  defective  if  it  fails  to  show 
that  the  principal  office  of  the  corporation  was  in  that  city;  but  the 
return  may  be  amended  so  as  to  show  that  fact.    Builders  Supply 
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Co.  of  Hopewell,  Inc.  v.  Piedmont  Lumber  Co.  and  Builders  Sup- 
ply Co,  of  Hopewell,  Inc.,.v.  Peerless  Lumber  Co.,  Inc.,  15  Va.  App. 
208. 

PROFITS. 

See  Set-Off,  3. 

PROHIBITION. 

See  Intoxicating  Liquors. 

PROXIMATE  CAUSE. 
See  Negligence,  1. 

PUBLIC  OFFICERS. 

See  Actions,  1;  Statutes,  2. 

PUBLIC  SERVICE. 

See  Corporations,  2,  3,  4,  5. 

RAILROADS. 

1.  Since  the  Feather  stone  Act,  (Acts  1908,  p.  388),  the  issue  in 
an  action  against  a  railroad  company  for  damage  by  fire  does  not 
include  negligence  as  an  essential  ingredient.  The  essential  ingre- 
dient consists  only  of  the  fact  of  the  setting  out  of  the  lire  by  the 
railroad  company  by  sparks  or  coals  (cinders)  dropped  or  thrown 
from  some  one  or  more  of  its  engines,  which,  under  that  act,  is  the 
ultimate  fact  in  issue.  All  evidence,  whether  circumstantial  or  di- 
rect, which  tends  to  prove  that  issue,  is  admissible;  hence,  evidence 
to  the  effect  that  the  engines  of  the  railroad  company  indiscrimin- 
ately, without  exception,  threw  sparks  at  a  particular  locality  near 
which  the  fire  sued  for  occurred,  was  admissible,  as  tending  to 
sustain  the  issue.  Norfolk  &  Western  Ry.  Co.  v.  Spates,  15  Va. 
App.  71. 

2.  The  use  of  the  word  "possible"  by  the  court  in  ruling  on  the 
admissibility  of  evidence  as  to  sparks  and  cinders  having  been 
thrown  out  and  fires  started  on  other  occasions,  saying  "I  think  it 
admissible  but  not  on  the  ground  of  showing  that  the  engines  were 
defective,  but  showing  that  at  that  point  the  railroad  company  had 
thrown  out  fire  on  other  occasions  and  therefore  that  it  is  possible 
for  it  to  have  thrown  out  fire  at  this  time,"  was  not  prejudicial  to 
the  defendant,  especially  as  the  jury  were  correctly  instructed  on 
the  point.    Norfolk  &  Western  Ry.  Co.  v.  Spates,  IB  Va.  App.  71. 

3.  The  doctrine  of  res  ipsa  loquitur  applies  when  an  accident 
happens  to  a  passenger  who  is  himself  without  fault,  and  is  caused 
by  a  defect  in  any  of  those  things  which  the  carrier  is  bound  to 
supply,  or  is  the  result  of  the  failure  in  any  respect  of  the  carrier's 
means  of  transportation,  or  the  conduct  of  its  servants  in  connec- 
tion therewith.  Under  such  circumstances  a  presumption  of  negli- 
gence arises  against  the  carrier  for  injuries  thus  caused,  and  in  the 
absence  of  proof  on  the  part  of  the  carrier  to  rebut  this  presump- 
tion, it  becomes  conclusive.  On  the  other  hand,  where  the  cause  of 
the  injury  is  plainly  outside  of  the  control  of  the  carrier,  and  has 
no  connection  with  the  machinery  and  appliances  of  transportation 
or  the  negligence  of  its  servants  in  operating  such  instruments  of 
transportation,  such  accident  raises  no  presumption  of  negligence 
on  the  part  of  the  carrier,  and  the  burden  of  showing  such  negli- 
gence is  upon  the  party  who  avers  it  Walters  v.  Norfolk  &  Western 
Ry.  Co.,  16  Va.  App.  138. 
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4.  Where  a  woman  passenger,  who  was  a  paralytic,  weighed 
about  200  pounds,  and  was  confined  to  an  invalid's  chair,  while  be- 
ing lifted  from  the  train  in  her  chair,  at  a  station,  by  her  husband 
and  his  friends,  with  her  acquiescence,  was  allowed  to  fall  from  her 
chair,  because  of  the  alleged  negligence  of  the  baggage  master  in 
lifting  the  rear  wheel  of  the  chair  as  it  went  out  of  the  door  of 
the  baggage  car:  Held,  that  the  question  of  the  negligence  of  the 
baggage  master  was  properly  referred  to  the  jury,  who  could  not 
under  the  evidence  have  properly  found  any  other  verdict  than  for 
the  defendant,  Walters  v.  Norfolk  &  Western  Ry.  Co.  15  Va.  App. 
138. 

5.  Since  it  is  not  necessary,  under  the  Feather  stone  act  (Acts 
1908,  p.  388),  for  a  plaintiff  claiming  damages  by  fire,  set  out  by 
railroad  company  to  allege  that  the  fire  was  negligently  set 
out  by  the  defendant,  it  is  immaterial  whether  such  allegation 
of  negligence  were  sufficient  and  they  may  be  treated  as  surplusage. 
The  Chesapeake  &  Ohio  Ry.  Co.  v.  Ware,  15  Va.  App.  213. 

6.  Where  definite  evidence  of  the  exact  time  at  which  a  train 
alleged  to  have  caused  a  fire  passed  the  point  of  origin  of  the  fire 
on  the  day  in  question  was  peculiarly  within  the  possession  of  the 
defendant,  testimony  for  the  plaintiff  that  according  to  the  defend- 
ant's schedule  of  trains  a  train  was  due  to  pass  such  point  at  that 
time  furnishes  prima  facie  evidence  of  the  fact  that  the  train  passed 
that  point  at  that  time  on  the  day  in  question,  which  becomes  con- 
clusive upon  the  failure  of  the  defendant  to  introduce  any  evidence 
in  rebuttal.  The  Chesapeake  &  Ohio  Ry.  Co.  v.  Ware,  15  Va.  App. 
213. 

7.  Where  the  dutv  was  imposed  by  statute  upon  a  railroad  com- 
pany to  drain  an  old  canal  bed,  the  discharge  of  the  duty  may  be 
enforced  by  mandamus.  The  Chesapeake  &  Ohio  Ry.  Co.  v.  Catlett, 
15  Va.  App.  255. 

8.  Where  the  petition  filed  before  the  State  Corporation  Com- 
mission prayed  that  the  railway  be  required  to  extend  or  operate 
a  certain  siding  or  that  the  petitioner  be  allowed  to  construct  it 
and  the  railway  required  to  operate  it,  and  it  appeared  from  the 
evidence  that  the  general  public  would  be  interested  in  the  siding 
and  the  railway  had  declined  an  offer  bv  the  petitioner  to  bear  the 
expense:  Held,  that  an  order  reauiring  the  railway  to  construct  the 
siding  does  not  go  outside  of  the  issue  as  made  up  between  the 
parties,  even  if  the  Corporation  Commission,  in  proceedings  of  this 
character  can  be  held  to  strict  rules  of  pleading  as  to  the  scope  of 
orders  made  by  it.  Washington  &  Old  Dominion  Railway  V.  F.  S. 
Royster  Guano  Co.  ex  rel  etc.,  15  Va.  App.  398. 

9.  It  is  the  dutv  of  a  railroad  company  to  reconstruct  a  siding 
or  spur  track  which  was  in  existence  when  it  leased  the  property, 
the  land  for  which  was  acquired  for  that  special  purpose,  and 
which  is  necessary  to  enable  the  company  properly  to  discharge  its 
public  duties.  The  petitioner,  being  a  part  of  the  public,  is  entitled 
to  facilities  eaual  to  those  of  his  competitors  in  business,  and  the 
railwav  companv  has  no  right  to  discriminate  against  its  business 
bv  refusing  to  maintain  the  facility.  Washinaton  &  Old  Dominion 
Ry.  v.  F.  S.  Royster  Gvxvno  Co.  Ex  Rel.  etc.  15  Va.  App.  398. 

10.  The  rights  of  shippers  and  the  duties  of  a  railroad  company 
cannot  be  determined  bv  the  consideration  that  revenues  derived  by 
the  company  on  shipments  from  a  point  outside  of  the  State  are 
less  than  they  are  on  shipments  from  a  point  within  the  State.  To 
admit  such  a  proposition  is  to  admit  that  the  company  has  the 
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right  to  discriminate  against  interstate  commerce.  Washington 
&  Old  Dominion  Ry.  V.  F.  S.  R oyster  Guano  Co.,  ex  rel,  etc.  15  Va. 
App.  398. 

II.  A  railway  company  which  diminishes  the  water  power  of 
a  mill  owner  is  no  less  a  trespasser  because  it  intends  to  exercise 
is  right  of  eminent  domain  than  if  it  had  entertained  no  such  in- 
tention. Norfolk  &  Western  Ry.  Co.  v.  A.  C.  Allen  &  Sons.,  15  Va. 
App.  571. 

12.  Where  a  switch  yard  operated  by  a  railroad  company  does 
not  serve  a  passenger  station  or  freight  depot,  so  that  such  opera- 
tion is  not  required  of  the  railroad  company  in  the  dischare  of  its 
public  duty  in  connection  with  such  station  or  depot,  and  the  ope- 
ration causes  a  nuisance  to  neighboring  property  by  reason  of  noise; 
smoke,  cinders,  vibration,  etc.,  there  may  be  a  recovery  for  dam- 
ages so  caused.  Killam  v.  Norfolk  &  Western  Ry  Co.,  15  Va.  App. 
595. 

13.  Where  the  undisputed  fact  appeared  that  the  train  of  the 
defendant,  from  which  plaintiff's  evidence  tended  to  show  the  fire 
originated,  passed  along  by  the  shed  between  lines  of  box  cars  stand- 
ing on  each  side  of  the  main  line  track,  which  of  itself,  according 
to  known  physical  laws,  in  the  resistance  given  by  the  box  cars  to 
the  air  displaced  by  the  moving  train,  might  have  caused  ample 
disturbance  of  the  air  to  have  carried  sparks  or  coals,  if  thrown  out 
by  the  engine  of  that  train,  the  short  distance  of  twenty-five  feet 
from  the  engine  to  debris  on  the  side  of  the  shed  where  the  fire  orig- 
inated according  to  the  testimony  of  the  plaintiff,  whether  or  not  the 
engine  in  fact  threw  the  sparks  and  coals  as  it  passed  said  locality 
was  a  material  fact,  upon  the  plaintiff's  theory  of  the  origin  of  the 
fire,  and  it  was  error  to  exclude  testimony  offered  to  the  effect  that 
engines  of  the  defendant  drawing  freight  trains  would  throw  sparks 
and  coals  as  they  passed  the  point  where  the  property  burned  was 
located.  Torber  v.  Atlantic  Coast  Line  R.  Co.,  15  Va.  App.  542. 

See  Actions,  2;  Electric  Railways;  Evidence,  7,  8,  9;  In- 
structions, 3,  18. 

RATES. 

See  Appeal  and  Error,  8. 

REAL  ESTATE. 

See  Contracts,  1,  2,  4;  Courts,  3;  Equity,  4,  5;  Judgments,  1, 
2;  Schools,  1;  Venue,  1. 

RECEIVERS. 

See  Judgments,  3. 

RECORD. 

See  Appeal  and  Error,  4;  Pleading  and  Practice,  1. 

RECOUPMENT. 
See  Set-Off,  1. 

REMAINDERMEN. 

See  Constitutional  Law,  5 :  Taxes,  6. 

REMEDY. 

See  Taxes,  9;  Set-Off,  2;  Railroads,  7. 

RENT. 

See  Landlord  and  Tenant. 
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RESCISSION. 

See  Equity,  1,  2. 

RESIDENCE. 

See  Taxes,  12,  13. 

RES  IPSA  LOQUITUR. 
See  Railroads,  3. 

RESTAURANTS. 

See  Criminal  Law,  2. 

RETURN. 

See  Process,  1. 

SABBATH. 

See  Criminal  Law,  1.  2. 

SALES 

See  Adverse  Possession,  3;  Criminal  Law,  2;  Equity,  4,  5,  7, 
8,  9;  Principal  and  Agent,  1,  2,  4;  Trusts,  4,  5,  6,  Venue.  1. 

SCHOOLS. 

1.  The  statute  relating  to  the  purchase  of  land  by  school  boards 
(Act3  1874-5,  p.  190)  was  not  enacted  for  the  benefit  of  vendors  of 
land  but  to  prevent  the  loss  of  public  funds  by  investment  in  prop- 
erty the  title  to  which  was  defective.  Although  it  declares  that  a 
contract  for  such  purpose  shall  not  be  valid  unless  and  until  the 
title  to  the  land  be  approved  as  provided  therein,  this  does  notr  ne- 
cessarily mean  that  the  contract  3hall  be  void.  The  statute,  like  the 
statute  of  frauds,  does  not  go  to  the  existence  of  the  contract,  but 
makes  a  writing  necessary  to  evidence  it.  The  right  to  demand 
compliance  with  the  statute  is  a  matter  personal  to  the  parties  to 
the  contract  and  their  privie3,  and  cannot  be  insisted  upon  by 
third  persons.  McClanaharis  Administrator  et  al  v.  Norfolk  & 
Western  Ry  Co.  et  al,  15  Va.  App.  663. 

SEGREGATION  ACT. 
See  Taxes,  1,  2. 

SERVICE  OF  PROCESS. 
See  Process. 

SET-OFF. 

1.  Where  a  plea  alleged  facts  from  which  the  conclusion  neces- 
sarily followed  that  the  contract,  out  of  the  breach  of  which  arose 
the  set-off  claimed,  was  a  separate  and  distinct  contract  from  that 
or  those  under,  which  the  indebtedness  sued  for  by  plaintiffs  arose : 
Held:  that  the  plea  put  in  issue  the  set-off  claimed  under  section  3298 
of  the  Code;  and,  further,  that  it  was  sufficient  to  describe  the  na- 
ture of  the  seft-off  claimed  as  required  by  the  statute.  New  Idea 
Spreader  Co.  v.  H.  M.  Rogers  &  Sons,  15  Va.  App.  46. 

2.  The  remedy  for  obtaining  further  particulars  of  a  claim  of 
set-off  is  by  motion  for  a  bill  of  particulars,  under  section  3249  of 
the  Code,  not  bv  objection  to  the  plea.  New  Idea  Spreader  Co.  v.  H. 
M.  Roaer%*&  Sons,  15  Va.  App.  46. 

3.  Where  the  damages  (in  this  case  loss  of  profits  from  breach 
of  contract)  are  to  be  assessed  upon  .pecuniary  demands  and  are 
determinable  by  computation  or  calculation  from  data  supplied  by 
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the  evidence,  they  are  so  far  liquidated  that  they  may  be  set-off 
under  section  3298.  New  Idea  Spreader  Co.  v.  H.  M.  Rogers  &  Sons, 
15  Va.  App.  46. 

SIC  UTERE,  Etc. 

See  Corporations,  5. 

SLANDER. 

1.  In  an  action  for  slander  it  was  reverisible  error  to  admit  tes- 
timony as  to  a  statement  by  plaintiff's  daughter  of  what  had  been 
said  about  her,  there  being  no  evidence  that  the*  statement  to  the 
daughter  had  been  made,  or  caused  to  be  made,  by  the  defendant. 
So.  also,  it  was  error  to  admit  the  testimony  of  plaintiff's  daughter 
that  defendant's  little  girl  called  her  a  "nigger  doll,"  etc,  as  there 
was  no  evidence  that  the  defendant  either  made  or  caused  to  be 
made,  the  statement.  Mopsikov  v.  Cook,  15  Va.  App.  484. 

2.  In  an  action  for  slander,  the  circumstances  that  the  defend- 
ant did  not  originate  the  slander  should  be  taken  into  consideration 
by  the  jury  along  with  all  the  other  evidence  in  the  case,  on  the 
question  of  the  presence  or  absence  of  actual  malice,  as  distin- 
guished from  malice,  in  law,  in  the  speaking  of  defamatory  words. 
But  as  a  defamatory  statement  not  originated  by  him  who  repeats 
it,  but  known  by  him  to  be  false,  may  be  as  malicious  as  if  originated 
by  him,  the  fact  that  the  defendant  did  not  originate  the  slander 
may  or  may  not,  mitigate  the  damages  in  a  particular  case.  Mop- 
sikov v.  Cook,  15  Va.  App.  484. 

3.  In  an  action  for  slander,  where  the  words  proved  to  have 
been  spoken  were  actionable  per  se  under  the  statute,  no  averment 
or  proof  of  special  damage  was  necessary;  a  general  allegation 
and  general  proof  of  damage  to  the  plaintiff's  business  was  sufficient 
to  sustain  a  finding  by  the  jury  of  such  damages.  Mopsikov  v.  Cook, 
15  Va.  App.  484. 

See  Instructions,  9. 

SOFT  DRINKS. 

See  Criminal  Law,  2. 

SPECIFIC  PERFORMANCE. 
See  Contracts,  1,  2,  4. 

STATE  CORPORATION  COMMISSION. 

1.  Where  a  3pur  track  or  siding  sought  to  be  re-established 
would  be  used  indiscriminately  for  both  interstate  and  intrastate 
commerce,  and  the  restoration  of  the  track,  instead  of  constituting 
a  burden  upon  interstate  commerce  would  be  in  aid  of  it  and  enable 
the  company  to  handle  both  classes  of  business  more  efficiently,  the 
State  Corporation  Commission  has  jurisdiction  to  compel  the  rail- 
way company  to  construct  the  track.  Washington  &  Old  Dom.  Ry. 
V.  F.  S.  Royster  Guano  Co.  ex  rel,  etc.,  15  Va.  App.  398. 

See  Appeal  and  Error,  8;  Railroads,  8. 

STATUTE  OF  FRAUDS. 

See  Landlord  and  Tenant,  2;  Principal  and  Agent,  1. 

STATUTES. 

1.  It  is  the  duty  of  courts  in  construing  statutes' to  harmonize 
the  several  cognate  acts  of  the  legislature  if  this  can  be  done  with- 
out violence  to  their  several  express  terms.  City  of  Richmond  v. 
Drewry  Hughes  Co.,  15  Va.  App.  161. 
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2.  While  the  rule  of  interpretation  which  permits  the  courts 
to  look  to  the  practical  construction  adopted  by  executive  officers 
is  usually  applied  to  case's  in  which  such  construction  has  continued 
and  oeen  acquiesced  in  for  a  long  period  of  time,  it  is  not  to  be 
confined  to  such  cases.  The  officers  charged  with  the  duty  of  car- 
rying new  laws  into  effect  are  presumed  to  have  familiarized  them- 
selves with  all  the  considerations  pertinent  to' the  meaning  and  pur- 
pose of  the  new  law,  and  to  have  formed  an  independent,  conscien- 
tious and  competent  expert  opinion.  City  of  Richmond  v.  Drewry 
Hughes  Co.,  15  Va.  App.  161. 

See  Constitutional  Law,  1,  3;  Corporations,  5;  Counties,  1; 
Railroads,  7;  Schools,  1. 

STREETS. 

See  Street  Railways,  3. 

STREET  RAILWAYS. 

1.  Where  a  woman  of  intelligence  and  activity,  aware  of  the 
danger  of  the  situation,  and  with  nothing  to  distract  her  attention 
or  hinder  her  prevision,  walked  upon  a  street  railway  track,  not  at 
a  regular  crossing,  but  at  a  point  twenty-seven  feet  beyond  the 
crossing,  without  taking  adequate  precautions  for  her  safety,  and 
was  3truck  by  a  car  and  injured,  there  can  be  no  recovery  as  a  mat- 
ter of  law.  Virginia  Railway  &  Power  Co.  v.  Boltz,  15  Va.  App. 
518. 

2.  While,  with  respect  to  travelers  crossing  street  rail  ways, 
tthe  general  rule  is  that  failure  to  look  and  listen  is  not  negligence 
per  se,  this  general  rule  is  not  inflexible,  and  the  final  test  in  every 
case  is  whether  the  court  can  say  that  the  evidence  furnishes  no 
reasonable  basis  upon  which  to  find  that  an  ordinarily  prudent  per- 
son would  have  attempted  to  cross  the  track  under  the  circum- 
stances of  the  particular  case.  Virginia  Railway  &  Power  Co.  v. 
Boltz,,  15  Va.  App.  518.. 

3.  The  public  has  an  equal  right  with  the  street  railway  com- 
pany to  ride,  drive  and  walk  upon  the  street  between  crossings, 
subject,  however,  to  the  superior  right  of  way  of  the  street  cars, 
due  to  the  fact  that  such  cars  must  run  on  the  tracks  and  cannot 
observe  the  law  of  the  road.  Virginia  Railway  &  Power  Co.  V. 
Boltz.  15  Va.  App.  518. 

4.  Where  the  evidence  showed  that  the  plaintiff  drove  a  two- 
horse  wagon,  at  a  slow  rate  of  speed,  along  an  intersecting  street 
into  a  street  upon  which  there  was  a  street  railway,  that  when  he 
reached  the  latter  street  he  looked  both  ways  and  saw  a  car  on  the 
east-bound  track  half  a  block  away,  approaching  the  crossing;  and 
that  although  he  knew  the  car  wa3  dangerously  near  and  approach- 
ing rapidly,  he  paid  no  further  attention  to  it,  but  continued  to 
drive  across  the  street,  without  accelerating  his  speed,  and,  with- 
out looking  in  the  direction  of  the  car,  drove  on  the  track  in  front 
of  it:  Held,  that  it  was  the  plaintiff's  duty,  when  he  discovered  the 
approaching  car,  to  keep  a  lookout  on  its  movements,  and  to  so 
regulate  his  own  conduct  as  to  avoid  danger  of  a  collision;  and 
having  disregarded  such  precaution  his  contributory  negligence  de- 
feats his  right  to  recover  for  the  consequent  injury.  Virginia  Rail- 
way &  Power  Co.  v.  Harris,  15  Va.  App.  526. 

STRTCTTMISSIMI  JURIS. 
See  Taxes   4. 
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SUBSEQUENT  PURCHASER. 
See  Trusts,  3. 

SUBSTITUTION. 

See  Trusts,  1,  2,  8. 

SUNDAY. 

See  Criminal  Law,  1,  2. 

SURPLUSAGE. 

See  Criminal  Law,  21. 

TARIFF. 

See  Carriers,  4.  5. 

TAXES. 

1.  The  capital  of  merchants,  which  is  intangible  personal  prop- 
erty within  the  meaning  of  the  tax  laws,  is  by  the  express  terms 
of  the  segregation  act  of  1915  excepted  from  taxation  by  the  State 
upon  an  ad  valorem  basis,  and  is  therefore,  not  within  the  class  of 
intangible  property  segregated  for  State  taxation,  but  is  subject 
to  be  taxed  locally  "as  prescribed  by  law."  City  of  Richmond  v. 
Drewry  Hughes  Co.9  15  Va.  App.  161. 

2.  The  words  "as  prescribed  by  law,"  used  in  the  tax  segrega- 
tion act  of  1915  with  reference  to  the  capital  of  merchants,  refer- 
red to  something  outside  of  that  act,  either  already  a  part  of  the 
existing  statute  law  of  thereafter  to  be  enacted  into  law  by  com- 
petent authority,  and  statutory  provisions,  responding  to  that  ex- 
pression are  found  in  section  833-a  and  1043  of  the  Code,  section 
46  of  the  tax  bill  and  section  69  of  the  charter  of  the  city  of  Rich- 
mond (under  which  the  tax  here  in  question  was  levied).  The 
purpose  of  the  legislature  was  to  leave  merchants'  capital  to  be 
taxed  by  localities  practically  as  it  had  been  prior  to  the  segrega- 
tion act    City  of  Richmond  v.  Drewry  Hughes  Co.,  15  Va.  App.  161. 

3.  The  capital  of  merchants  was  not  intended  to  be  embraced 
within  Schedule  C  of  the  Tax  Bill,  but  is  expressly  exempted  and 
excluded  therefrom.  City  of  Richmond  v.  Drewry  Hughes  Co.,  15 
Va.  App.  161. 

4.  The  question  in  thi3  case  is  not  one  of  an  original  gTant  of 
power  to  tax,  to  which  the  rule  of  strictissimi  juris  applies,  but 
is  whether  the  former  law  has  been  repealed  by  implication  by  the 
segregation  act.  City  of  Richmond  v.  Drewry  Hughes  Co.,  15  Va. 
App.  161. 

5.  Since  merchants'  capital  is  not  embraced  in  Schedule  C  of  the 
tax  bill,  but  is  properly  and  legally  in  a  class  to  itself,  the  segre- 
gation act,  construed  as  so  classifying  it,  does  not  violate  section 
158  of  the  Constitution  requiring  uniformity  of  taxation. 

{City  of  Richmond  v.  Drewry-Hughes  Co.,  13  Va.  App.  176,  over- 
ruled.) City  of  Richmond  v.  Drewry-Hughes  Co.,,  13  Va.  App.  161. 

6.  Under  the  Virginia  statute  property  is  properly  assessed  for 
taxation  in  the  name  of  the  life  tenant  and  if  properly  assessed 
the  taxes  constitute  a  lien  thereon.  Powers  et  als  v.  City  of  Rich- 
mond, 15  Va.  App.  325. 

7.  Section  89  of  Acts  1915,  p.  252,  does  not  impose  a  license  tax 
upon  the  mere  practice  of  one's  profession  as  a  civil  engineer — 
the  mere  acting  as  a  civil  engineer — when  such  an  one  is  not  en- 
gaged in  his  own  business  as  such  engineer.  The  mere  doing  of 
the  work  of  a  civil  engineer  does  not  constitute  that  work  the  "bus- 
iness" of  the  person  doing  it.     The  true  test  of  whether  the  per- 
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son  is  engaged  in  his  own  business,  when  employed  by  another,  or 
in  the  business  of  the  latter,  is  the  character  of  the  employment — 
whether  the  person  doing  the  work  is  an  independent  contractor 
or  a  mere  servant  or  ordinary  employee.  If  the  former,  then  the 
person  employed  is  engaged  in  a  business  of  his  own;  if  the  latter, 
he  is  engaged  in  the  business  of  his  employer.  In  the  case  at  bar, 
he  was  a  mere  servant  or  ordinary  employee  of  another.  Derrick 
v.  Commonwealth,  15  Va.  App.  446. 

8.  The  tax  on  bank  stock  levied  under  sections  17  to  22  of  the 
revenue  law  is  a  tax  against  the  individual  stockholder  and  not 
against  the  bank,  and  the  bank,  as  such,  is  in  no  event  responsible 
for  the  tax  unless  it  has  funds  of  the  stockholder  in  its  possession 
out  of  which  the  tax  can  be  paid.  Where  there  is  an  erroneous 
assessments  of  taxes  upon  bank  stock,  the  remedy  of  each  stock- 
holder is  clear  under  sections  567  to  571,  inclusive;  but  there  is 
nothing  in  any  of  these  statutes  which  justifies  a  suit  or  proceed- 
ing by  the  bank  for  the  correction  of  the  error.  Main  St.  Bank, 
Inc.,  v.  City  of  Richmond,  et  al,  15  Va.  App.  481. 

9.  According  to  the  general  plan  and  policy  of  the  statutes  of 
this  State  germane  to  the  subject,  if  a  local  tax,  legal  and  regular 
in  other  respects  and  designated  for  a  single  purpose,  is  levied  in 
excess  of  the  authorized  rate,  the  tax  is  not  thereby  rendered  in- 
valid as  to  the  whole  amount,  but  only  as  to  the  excess.  In  all 
such  cases  a  satisfactory  and  adequate  remedy  for  the  individual 
taxpayer  is  provided  by  section  571  of  the  Code..  Turnbull  et  al  v. 
County  of  Brunswick,  15  Va.  App.  515. 

10.  A  gift  for  life  of  the  whole  income  from  a  fund  is  a  gift  of 
a  life  estate  in  the  fund  itself,  and,  for  the  purpose  of  taxation,  it 
seems  immaterial  whether  there  is  or  is  not  interposed  a  trustee  to 
collect  and  pay  over  such  income.  The  life  tenant  of  such  a  fund 
being  a  resident  of  this  State,  her  trustee,  though  a  non-resident, 
is  properly  chargeable  here  with  taxes.  It  is  the  duty  of  the  life 
tenant  who  receives  the  entire  income  to  pay  the  taxes  on  the  cor- 
pus. The  property  is  taxable  at  the  place  of  residence  of  the  life 
tenant,  without  regard  to  the  situs  of  the  physical  symbols  by  which 
•such  property  is  evidenced.  Wise,  Trustee  et  al  v.  Commonwealth, 
et  al,  15  Va.  App.  651. 

11.  If  any  error  to  the  prejudice  of  the  plaintiff  in  error  re 
suited  from  the  fact  that  the  assessment  for  taxation  was  made 
bv  the  commissioner  of  the  revenue  from  information  derived  from 
the  examiner  of  records  instead  of  by  making  inquiry  of  the  tax- 
paver,  there  was  ample  opportunity  to  have  it  corrected  by  the  cir- 
cuit court,  which  had  power  to  examine  into  the  matter  and  to  do 
all  that  the  commissioner  of  the  revenue  had  power,  or  was  re- 
auired  to  do  in  the  premises  under  the  tax  laws  of  this  State.  Wise, 
Trustee  et  al  v.  Commonwealth  et  al,  15  Va.  App.  651. 

12.  Where  a  citizen  of  this  State,  residing  in  the  State,  has  a 
life  estate  in  choses  in  action  held  in  trust  for  him  by  a  non-resi- 
dent trustee;  the  choses  are  not  now.  and  never  have  been,  within 
this  State;  and  the  trustee  is  *nd  always  has  been  a  non-resident 
of  this  State:  Held,  that  the  State  may  lew  a  tax  on  such  fund. 
Brooklyn  Trust  Co.,  et  als  v.  Booker,  Commissioner,  etc.  15  Va. 
App.  661. 

13.  The  evidence  in  the  case  at  bar  leaves  no  doubt  that  the 
residence  of  the  beneficiary  of  the  trust  fund  sought  to  be  taxed 
was.  at  the  time  of  the  assessment  complained  of,  and  has  been  ever 
since,  in  the  State  of  New  York  and  not  in  the  State  of  Virginia. 
Brooklyn  Trust  Company  et  als,  v.  Booker,  Commissioner,  &c,  15 
Va.  App.  661. 
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telegraph  companies. 

1.  The  action  of  Congress  in  declaring  that  as  to  interstate 
commerce  by  telegraph,  telephone  and  cable  companies  are  com- 
mon carriers  within  the  meaning  and  purposes  of  the  act,  requir- 
ing such  companies  to  publish  and  file  rates  with  the  Interstate 
Commerce  Commission,  and  conferring  upon  that  tribunal  juris- 
diction to  determine  what  rates,  etc.,  are  just  and  reasonable,  13 
exclusive,  superseding  State  law3  on  the  subject,  and  is  controlling 
upon  State  courts.  H.  W.  Williams  &  Sons,  Inc.  v.  Postal  Tele- 
graph-Cable Co.,  15  Va.  App.  540. 

2.  Telegraph  companies  having  been  permitted  to  classify  their 
interstate  messages  into  repeated  and  unrepeated  messages,  and 
and  to  charge  different  rates  therefor,  a  regulation  of  such  com- 
panies, of  which  the  sender  of  the  telegram  has  notice,  limiting 
the  liability  of  the  company  on  unrepeated  interstate  messages 
to  the  cost  of  the  message  is  reasonable  and  will  be  enforced. 
H.  W.  Williams  &  Sons,  Inc.  v.  Postal  Telegraph-Cable  Co.,  15  Va. 
App.  540. 

TITLE. 

See  Adverse  Possession,  1,  2,  3,  Constitutional  Law,  1,  3. 

TREASURERS. 

See  County  Treasurers. 

TRESPASS. 

See  Railroads,  11. 

TRIAL. 

1.  If  there  be  any  serious  conflict  in  the  evidence,  the  court  can- 
not undertake  to  substitute  its  judgment  for  that  of  the  jury,  even 
in  cases  where  it  thinks  the  judgment  is  not  sustained  by  the  weight 
of  the  evidence.  Virginia  Portland  Cement  Co.  v.  Swisher's  Ad- 
ministrator, 15  Va.  App.  117. 
See  Appeal  and  Error,  4. 

TRUSTS. 

1.  Under  section  3419  of  the  Code,  providing  for  the  appoint- 
ment of  a  substitute  trustee  in  the  place  of  the  trustee  named  in 
a  deed,  the  corporation  court  of  the  city  in  which  the  real  estate 
was  located  at  the  time  the  cause  of  action  arose  and  in  which  the 
deed  has  been  recorded,  has  jurisdiction  of  the  motion  in  so  far  as 
such  jurisdiction  depends  upon  the  place  of  recordation  of  the  deed 
of  trust.  The  fact  that  the  deed  was  first  recorded,  before  the 
incorporation  of  the  city,  in  the  county  where  the  real  estate  was 
located,  and  that  it  was  not  necessary  to  record  it  in  the  city  sub- 
sequently formed,  did  not  affect  the  right  to  record  it  there  under 
section  2465  of  the  Code.    Abrahams  v.  Ball  et  als,  15  Va.  App.  173. 

2.  The  original  trustee  in  a  deed  of  trust  to  secure  the  payment 
of  a  debt,  in  which  default  has  been  made,  is  interested  in  the 
execution  of  the  trust,  and  the  statute  requires  notice  to  him  of 
a  motion  to  appoint  a  substitute  trustee.  Abrahams  v.  Ball  et  als, 
15  Va.  Ap.  173. 

3.  A  subsequent  purchaser  of  a  half  interest  in  property  em- 
braced in  a  deed  of  trust  Is  interested  in  like  manner  as  the  gran- 
tor in  the  trust  deed  and  must  be  given  notice  of  a  proceeding 
by  motion  to  appoint  a  substitute  trustee  as  a  condition  precedent 
to  the  jurisdiction  of  the  court.  Abrahams  v.  Ball  et  oik  15  Va. 
App.  173. 
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4.  The  rule  of  caveat  emptor  applies  with  full  force  to  sales 
made  under  deeds  of  trust  to  secure  creditors.  The  deed  is  the 
chart  by  which  the  trustee  is  to  be  governed.  He  is  a  special  agent 
with  designated  powers,  and  a  purchaser  at  a  sale  made  by  him 
takes  upon  himself  the  risk  not  only  of  the  fairness  of  the  sale, 
but  of  the  regularity  thereof,  and  of  his  compliance  with  all  the 
subsequent  requirements  of  the  instrument  under  which  he  acts. 
Such  purchaser  is  chargeable  with  notice  of  the  extent  and  limita- 
tion of  the  trustee's  powers.  He  is  bound  not  only  by  actual  but 
by  constructive  notice;  and  if  he  has  notice,  actual  or  constructive, 
that  the  trustee  is  exceeding  his  authority  in  making  the  sale,  or 
is  not  complying  substantially  with  the  terms  of  the  instrument 
creating  the  power  of  sale,  he  does  not  occupy  the  position  of  pur- 
chaser without  notice.  Smith  v.  Woodward  et  als  and  Story,  Trus- 
tee v.  Woodward.  15  Va.  App.  352. 

5.  A  court  of  equity  will  not  permit  a  grantor  in  trust  to  be  de- 
prived of  his  property  by  an  unauthorized  act  of  the  trustee,  and 
will  set  aside  a  sale  and  conveyance  where  the  trustee  has  exceeded 
the  authority  conferred  upon  him,  or  sold  the  grantor's  land  after 
the  purposes  of  the  trust  have  been  accomplished  and  especially 
where  the  purchaser  has  notice,  actual  or  constructive,  of  the  facts. 
Smith  v.  Woodward  et  ah  and  Story,  Trustee  v.  Woodward,  15  Va. 
App.  352. 

6.  Section  2760  of  the  Code  has  no  application  to  one  who  is 
not  a  bona  fide  purchaser.  A  person  with  notice,  actual  or  con- 
structive, of  infirmity  in  his  title  cannot  recover  for  improvements. 
Smith  v.  Woodward  et  ah  and  Story,  Trustee  v.  Woodward.  15  Va. 
App.  352. 

See  Counties,  1 ;  Taxes,  10. 

VARIANCE. 

See  Criminal  Law,  13. 

VENDOR  AND  VENDEE. 

1.  When  a  vendor  effects  insurance  on  property  sold  in  pursu- 
ance of  the  contract  of  sale,  the  insurance  is  collateral  security  for 
the  payment  of  the  debt,  and  the  vendor  must  credit  the  debt  by 
whatever  amount  he  may  realize  from  such  insurance,  if  not  in  ex- 
cess of  the  debt,  and  if  in  excess  of  the  debt,  the  residue  must  be 
paid  over  by  the  vendor  to  the  vendee.  And  this  is  true  whether 
the  insurance  be  of  property  or  only  of  the  vendor's  insurable  in- 
terest therein.  Camp  <$  Meehl  v.  Christo  Mfg.  Co.  Inc.,  15  Va.  App. 
411. 

VENIRE  FACIAS. 

See  Criminal  Law,  13. 

VENUE. 

1.  Where  the  owner  of  a  farm  entered  into  a  written  contract 
with  a  real  estate  agent  in  the  office  of  the  agent,  agreeing  to  pay 
him  certain  commissions  for  procuring  a  sale,  and  after  a  pros- 
pective purchaser  had  been  securred,  who  was  unwilling,  however, 
to  pay  the  price  named  in  the  original  contract,  another  written 
agreement  between  the  agent  and  the  owner  was  entered  into  at 
the  home  of  the  owner,  changing  the  selling  price  and  commissions: 
Held,  that  the  last-named  agreement  was  merely  a  modification  of 
the  original  agency  contract  and  that  at  least  a  part  of  the  cause 
of  action  arose  at  the  place  where  the  original  contract  was  made. 
Fitzgerald  v.  Southern  Farm  Agency,  15  Va.  App.  235. 
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See  Criminal  Law,  18,  23. 

VERDICT. 

See  Appeal  and  Error,  4,  5;  Pleading  and  Practice,  20,  21. 

VIEW. 

See  Pleading  and  Practice,  19. 

WAIVER. 

See  Landlord  and  Tenant,  4. 

WATER  POWER. 
See  Damages.  2. 

WILLS.  ^ 

1.  The  probate  of  a  will  is  not  evidence  in  a  collateral  proceed- 
ing of  the  domicile  of  the  testator,  and  other  tribunals  are  not 
precluded  from  inquiring  into  the  real  domicile;  nor  is  a  declara- 
tion by  the  testator  in  hi3  will  proof  of  domicile.  When  the  domi- 
cile of  the  testator  is  an  issue  in  a  suit,  it  must  be  determined  from 
all  of  the  evidence  in  the  case  in  like  manner  as  any  other  fact 
Smith  et  ah  v.  Smith's  Executor  et  al.  15  Va.  App.  387. 

2.  Where  a  testator  gave  and  devised  all  of  his  estate,  real  and 
personal,  to  his  wife,  "for  and  during  her  natural  life  to  be  used 
and'  enjoyed  by  her  as  she  shall  think  proper,  as  fully  as  if  the 
the  same  were  hers  in  fee  simple,  and  at  her  death,  it  is  my  will 
that  my  said  estate  shall  pass  to  and  be  equally  divided  amongst 
all  my  children  then  living  and  the  descendants  of  any  deceased 
child  *  *  *  It  being  my  will  that  no  interest  or  estate  shall  vest 
in  any  child  or  the  descendants  of  any,  until  the  death  of  my  wife." 
Held,  that  the  wife  took  an  absolute  estate  (fee  simple)  in  the  en- 
tire property,  and  having  by  will  disposed  of  her  estate,  the  grand- 
children of  the  first-named  testator  have  no  interest  in  the  prop- 
erty. Smith  et  ah  v.  Smith's  Executor  et  al,  15  Va.  App.  337. 

3.  The  declarations  of  an  alleged  testatrix  showing  knowledge 
or  lack  of  knowledge,  of  the  existence  of  a  will  made  by  her,  stand- 
ing alone,  are  not  admissible  as  direct  evidence  to  prove  or  dis- 
prove the  genuineness  of  the  will;  but  where  the  genuineness  of 
the  will  has  been  assailed  by  other  proper  evidence,  the  declara- 
tions are  admissible  as  circumstances,  either  to  strengthen  or  to 
weaken  the  assault,  according  to  their  inconsistency,  or  their  har- 
mony with  the  existence  or  terms  of  the  will.  Samuel  et  al  v.  Him-. 
ter's  Executrix,  etc.,  15  Va.  App.  508. 

See  Equity,  4. 

WITNESSES. 

See  Criminal  Law,  14;  Evidence,  2;  Pleading  and  Practice, 
18. 
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